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relevant to wastewater service) “owning or operating for compensation in this state equipmen) or

facilities. . .for the collection, transportation, treatment, or disposal of sewage or other operatjon

L d

p

equipment or facilities for such services for the public as concerns the Property owned by AE)

the definition does not apply.

y

Even if the consideration for the contract or any other term of the contract betw

en

Homnsby and AELP constitutes a rate under this definition, it is irrelevant, because, in ordef| to

trigger notice, the rate must be affected by the administrative hearing. Here, it cannot

affected—the contract remains intact and the terms in effect and unchanged. The administrat}
hearing, if anything, has further memorialized, not degraded, the agreement, and the hearing jhas

had and can have no effect whatsoever on the consideration for or other terms in that agreemeft.

Legislative purpose tends to invalidate AELP’s claims,
It is also important to construe the various notice arguments against the backdrop of |
legislature’s stated or implicit intent behind the rules, The legislative intent behind |
applicable statutes and rules lends further support to Homsby’s position concerning notice

follows:

be

ive

the

The stated purpose of Chapter 13 of the Water Code is “to protect the public interest

inherent in the rates and services of retail public utilities,” which public interest is not impad

whatsoever by the transfer of AELP from Homsby’s to City’s CCN under the exact, agreed up]

terms and conditions of service. Chapter 13 of the Water Code simply does not inclide

landowners, such as ALEP, in its definition of affected persons and thus does not require |
Commission to notify AELP of the applications. This is the only interpretation that mainq

the integrity of that chapter in light of its stated purpose.

10
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In addition, the Commission has adopted particular rules, specifically designating the

persons to whom the applicant shall mail notice of a CCN application for issuance

amendment. Section 291.106(b)(1) and (2) together provide that applicant shall mail notice only
to “cities and neighboring retail public utilities providing the same utility service whdse
corporate limits or certificated service area boundaries are within five miles of the requirgd

service area boundaries, and any city with an extra-territorial jurisdiction which overlaps the

proposed service area boundaries.” Clearly, none of these categories includes landowners s
as AELP. But also important is the fact that section 291.106(c), immediately following

provisions addressing the mailing requirernent, adds that the applicant shall then publish

notice in a newspaper having general circulation in the county or counties where a CCN is being

requested, once each wecek for two weeks—the clear and obvious purpose of which is to

other interested persons who are not entitled to notice by mail, on notice of the application.

Section 291.106 (d) supports this intexrpretation, stating that the Commission may require

the applicant to deliver notice to orher affected persons or agencies. This language demonstrajes

that the Commussion anticipated that there may be other affected persons not expressly requi

F-585

DY

ch
e

c

ut

by the rules to receive notice by delivery. Even in the unlikely event that the Commission n{»w

finds that AELP is an affected person (which Homsby maintains is contrary to the definitions fet

forth in the Commission rules), Homsby asserts that AELP does not fall within the expres

A
a

designated categories of persons required to receive mailed notice, and the Commission did xor

require delivered notice to landowners, as it was entitled to do in its sole discretion.
Notice was properly published, and AELP was on constructive notice.

Finally, it is crucial to note that, although mailed notice was not required as to AE]

ly

both Homsby and the City caused notice to be published in newspapers of general circulationli

11
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Travis County. Additionally, the City published notice twice each in three different newspay;

€rs

covering three counties, held meetings with the Real Estate Council of Austin, Austin Chanjber

of Commerce and others. The Austin-American Statesman and the Austin Business Jousinal

published articles about the City's applications before the first hearing. Hornsby caused nolice

to be published once per week for two consecutive weeks in the Austin-American Statesman,

light of the published notices, the public meetings, newspaper articles, magazine write-ups, pnd

all the general publicity connected with the subject applications, due in large part to efforts

Hornsby and City to inform all interested persons, it would be almost impossible for AELF

In

by

to

gy |

have not been aware of the applications, and AELP should accordingly be charged
constructive gotice of the matter.
In sum, AELP was not entitled under law to receive mailed notice of the applications

virtue of the language of the applicable statutes, and, in the alternative, becanse AELP is notf

o

by

an

affected person as defined by the statutes and Commission rules. The Commission did |hot

choose, as it was entitled to do, to require landowners to receive mailed notice, The City §od

Hornsby complied with the notice requirements and went above and beyond by undertakin

cause widespread exposure through a variety of avenues in efforts to inform the public of

applications. AELP did not protest or seek affected person status and has remained disinterested

to

the

throughout the process. But most importantly, AELP is not an affected person under
applicable rules and statutes, and was never entitled to notice other than published notice of }
applications. Because the Commission, Homsby and City fully satisfied, indeed, exceeded, '
requirements for publication of the notice, AELP does not have a basis for complaint or to step'

at this late date and re-open the contested case or in any other manner hinder or abate the proce

or proceedings.

12
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b.  Entitlement to notice of Transfer Application and Settlemdnt

i. AELP claims that, by virtue of its contract with Hornsby,|it
is a customer of Homsby, pursuant to section 291.3(15) jof
the Commission rules, and that, therefore, notice of ‘};:

e

settlement agreement between Homsby and the City
required, pursuant to section 291.112(c)(1) of
Commuission rules.
First, AELP has not filed a motion for reconsideration on application 34449-S, whichis
the application for transfer, and did not include any reference to that application in its Motign.
Therefore, it appears that AELP is relying on the above-reference rules in support of its claﬁm

that it was entitled to notice of the settlement agreement, but the rules govem sale, acquisitign,

lease, rental, merger or consolidation and transfer of a CCN, and thus AELP’s reliance on thase

rules is misplaced. The settlement agreement is not an application to transfer; indeed, it is notf
application at all. However, if AELP is implicitly claiming that notice was required of the
transfer application, and in the event the Commission chooses address AELP’s arguments |
such, Homsby argues that no notice was required of the transfer application; nor was notite

required of the settlement agreement, for the following reasons:

The Comumnission rules governing notice of proposed sale, acquisition, lease, ren
merger or consolidation and transfer of a CCN provide that, unless notice is waived by {
executive director for good cause shown, “mailed notice shall be given to customers
the...sewer system to be sold, acquired, leased or rented or merged or consolidated and oth
affected parties as determined by the executive director...” 30 TAC 291.112(c)(1).

AELP is not a customer of Hornsby.

AELP is correct that “customer” is defined by the Commission rules as “[a]ny persdf

firm, partnership, corporation, municipality, cooperative, organization, or governmental agengy
13
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provided with services by any retail public utility,” and that “service” is defined as “[a]ny a:;ct

performed, anything furnished or supplied, and any facilities used by a retail public utility in the

~585

performance of its duties under the Texas Water Code to its patrons, employees, other retji

public utilities, and the public...” See 30 TAC 291.3(15) and (41). Where Homnsby and AE

part ways, however, is in the application of those definitions.

Hornsby has never provided service to AELP and thus AELP cannot be considere

customer of Hornsby. AELP had not even requested service until September of 2004, over

year after the settlement agreement between Hornsby and City was executed and Homsb(I"s

contract with AELP assigned to City. Thus, there were no duties under the Texas Water C

that Homsby would have been required to perform. While, certainly, Homsby undertook duties
to AELP under the contract with AELP to perform acts of service if and when all the conditions

precedent to service were satisfied, these duties were duties under contract,; they were not dutjes

under the Water Code. There has been no act performed, anything fumished or supplied, or Tny

facilities used by Hornsby in the performance of its duties under the Water Code, as no serv

(]

ce

has been provided: the land is as yet undeveloped as is any infrastructure necessary foreIe

provision of service. Again, the contract between AELP and Hornsby simply set out the terfns

and conditions that would attach to future service, and conditions precedent to providing suth

service, including the condition precedent that the area “has been included in the area fof

[Homsby]’s CCN.” The contract clearly contemplated that service by Hornsby may never occjr

being dependent upon the inclusion of the land in Homsby’s CCN. It is simply not logical and|i

counterintuitive to interpret “service”, as defined in the rules, as including an agreement asito

terms and conditions under which service may (or may not) be provided.

14
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AELP’s arguments conceming the requirement of notice of the settlement agreement (as

opposed to the transfer application) based on its claim that it is a customer of Homnsby are

somewhat confusing. AELP complains that it should bave received notice of the settlement

agreement; AELP grounds this argument in its assertion that it is a customer, then complains t}

tbe notice (presumably of the applications) pre-dated the settlement agreement that, according|

)at

to

AELP, affects its interests. First, the notice of the applications clearly must pre-date Iny

scttlement between parties to the hearing on those applications; it is not clear how the fact
potice pre-dated the settlement agreement could negatively affect AELP. At any rate, the ry

do not make provision for or require in any way the notification of terms of a settlement reac

between parties in a contested case hearing, other than to specific categories of persons, whifh,

for the reasons discussed above, do not include AELP.

il AELP also argues that the settlement agreement betwe

t

€s

ed

€n

the City and Homsby is governed by section 13.248 of fthe
Water Code and entitles AELP to notice of the settlemgent

agreement.

AELP is mistaken with respect to its characterization of the settlement agreement. Fifst,

section 13.248 of the Water Code addresses contracts between utilities and customers. Tﬁ:at

provision reads as follows:

Contracts Valid and Enforceable. Contracts between retail public utilities
designating areas to be served and customers to be served by those retail public
utlities, when approved by the commission after public notice and hearing, are
valid and enforceable and are incorporated into the appropriate areas of public
convenience and necessity.

The setilement agreement is a contract between two utilities, not a contract betweef

utility aod a custorner. Neither Homsby nor the City is a customer of the other. But even if the

contract were (and it is not) subject to section 13.248 of the Water Code, the clear purpose of the

15
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provision is assurance that such contracts, if proper notice and opportunity for a hearing has béen

given, are valid and enforceable. AELP relies on the language regarding notice and hearing|to

argue that the settlement agreement entitles AELP to direct notice. However, it is clear from

context that that particular language is intended to prevent the situation in which a utility and a

customer enter into an agreerent without the opportunity for public participation.

The settlement agreement in issue is simply a part of the larger contested case hearing,
for which notice was properly given and for which all proper parties had ample opportunity| to
participate. A settlement agreement resolving issues being contested in a contested case hearing

clearly does not fall within the classification of agreements covered by this statute. Moreovey,, it

F-585

fhe

is arguable that the statute does not require mailed notice, and AELP, for the reasons discusged

above, had, at the very least, constructive notice of the applications.

2. AELP argues that the preliminary plat approved by City idcntillcd

Hornsby as the wastewater service provider; therefore, the City had a statutory duty to prov

actual notice of the applications.
Hornsby will not present argument on this issue, as it concems only the City and
Homsby. However, Homsﬂy supports the City’s position with respect to this issue.
3. AELP argues that the Executive Director’s Order approving

applications that are the subject of this matter is not based upon findings of fact and conclusi

of law required by the Administrative Procedures Act. The Order, argues AELP, is not baéed

upon evidence and there are no findings required by section 13.246 of the Water Code.

The findings conceming notice of the application referenced by AELP are not requiked

by Texas Water Code section 13.246 or any other rules or statutes for the reasons descritled

above.

16
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4. Finally, AELP argues that Hornsby made a major amendment to its application

after refexral to the State Office of Administrative Hearings, abandoning its contractnal
obligation to provide service to AELP.

The argument that Hornsby abandoned its obligation to provide service to AELP is

without merit, as discussed in great detail above. With regard to AELP’s claim that Hornsby |

made a major amendment to the application, AELP has no basis for reaching such a conclusion.

The application originally included a larger area than was ultimately included in its CCN,

Reducing the area in a CCN application does not constitute a major amendment.

IV. CONCLUSION

In sum, Homnsby believes that AELP was not entitled to mailed notice, regardless

whether AELP is an affected person; that AELP is not an affected person; that AELP was|

F-585

of

on

constructive, if not actual, notice of the application; that AELP is not a customer of Homsby

virtue of any receipt of service or by the terms of a contract; that AELP was not entitled to notloe

of the settlement agreement or transfer application; and that AELP is not entitled to re-open

contested case hearing. For all of these reasons, Homsby Bend respectfully requests that

AELP’s Motion to Overtumn be denied.

V. PRAYER

WHEREFORE, PREMISES CONSIDERED, Homsby Bend Utility Company, Inc.

respectfully prays that, upon consideration, Austin Estates Limited Partnership’s Motion
Overtum be denied.
Respectfully submitted,
17
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~~36HN J. CARLTON
State Bar No. 03817600
ARMBRUST & BROWN, L.L.P.
100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744
(512) 435-2300 - Telephone
(512) 436-2360 - Telecopy

ATTORNEYS FOR HORNSBY BEND
UTILITY COMPANY, INC.

CERTIFICATE OF SERVICE

A R ———

I hereby certify that a true and correct copy of the foregoing Response has been sent '
Facsimile and/or U. S. First Class Mail on this 317 day of Japuary, 2005, to the following:
Scott Humphrey Patrick W. Linder
Texas Commission on Environmental Quality =~ Davidson & Troilo
P.O. Box 13087, MC-103 7550 West IH-10, Suite 800
Austin, Texas 78711-3087 San Antonio, Texas 78229-5814
(512) 239-6363 (210) 349-6484
(512) 239-6377 — facsimile (210) 349-0041 - facsimile

18
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Ronald J. Freeman

2304 Hancock Drive, Suite 6
Austin, Texas 78756-2543
(512) 451-6689

(512) 453-0865 — facsimile

Madison Jechow

Lower River Colorado River Authority
P.O. Box 220

Austin, Texas 78767-0220

(512) 473-3333

(512) 4734010 — facsimile

Mark Zeppa
Law Offices of Mark H. Zeppa, P.C.

4833 Spicewood Springs Road, Suite 202
Austin, Texas 78759-8436

(512) 3464011

(512) 346-6847 — facsimile

Kenneth Ramirez

Monica Jacobs

Bracewell & Patterson, L.L.P.

111 Congress Avenue, Suite 2300
Austin, Texas 78701-4050

(512) 472-7800

(512) 472-9123 — facsimile

Duncan C. Norton, General Counsel
Office of the General Counsel

MC 101

Texas Commission on Environmental Quality
P. O. Box 13087

Austin, Texas 78711

Gary Bradley

Bradley Development

The Castle

1111 West 11" Street
Austin, Texas 78703-4914

Richard Buratti

6617 Argentina Road
Austin, Texas 78757-4347

205300-1 01/21/2005
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Bart Jennings

City of Austin

625 East 10™ Street

Suite 800

Austin, Texas 78701-2661

Maria Sanchez

Davidson & Troilo

919 Congress Avenue, Suite 810
Austin, Texas 78701

(512) 469-6006

(512) 473-2159 - facsimile

Chris Lippe, P.E., Director
City of Austin Water and Wastewater Utility
P, O. Box 1088

Austin, Texas 78767

Texessa Reel
3503 Crownover Street
Austin, Texas 78725

Mark W. Smith

Casey, Gentz & Sifuentes, L.L.P.
919 Congress Avenue, Suite 1060
Austin, Texas 78701-2102

Steve Stratton

Dessau Utilities, Inc.

4104 Belmont Park Drnive
Austin, Texas 78746-1147

Kent Taylor

Taylor Commercial

900 Congress Avenue, Suite L-165
Austin, Texas 78701-2437
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Jack Condon
405 Beardsley Lane
Austin, Texas 78746

John Tresnicky

City of Austin, Law Department
Norwood Tower

114 West 7" Sueet

Austin, Texas 78701-3000
(512) 974-2912 — facsimile

Geofirey Kirshbaum

TCEQ Environmental Law Division, MC-173

P. O. Box 13087

Austin, Texas 78711-3087
(512) 239-0600

(512) 239-0606 — facsimile

Kyle Lucas

TCEQ Office of Altemative
Resolution, MC-222

P. O. Box 13087

Austin, Texas 78711-3087

(512) 2394010

(512) 239-4015 ~ facsimile

205300-1 0172172005
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Ed Wolf
Rout 2, Box 236D
Cameron, Texas 76520

Mike Howell

TCEQ Water Supply Division, MC-153
P. O. Box 13087

Austin, Texas 78711-3087

(512) 2394691

(512) 239-2214 — facsimile

Jody Henneke
TCEQ Office of Public Assistance, MC-108
P. O. Box 13087

Austin, Texas 78711-3087
(512) 2394000

(512) 2394007 — facsirnile
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Agreement to Provide Wastewater Service

STATE OF TEXAS g
COUNTY OF TRAVIS

This Agreement is bx and between HORNSBY BEND UTILITY COMFANY, INC. ("Ulility"),| a Texas
corporation, and USTIN ESTATES UMITED PARTNERSHIP ("Developer”) a Texas Limited
Partnership, and Is as follows: ' _

1.
WASTEWATER SERVICE

1.1 Reservation of Capacity: Utliity reserves sufficient Living Unit Equivalents (LUE's) as defined In
Extibit "A" attached hereto to service anperﬂes that are described in ibits "B-1," "B-2," B8-3 "
“B-4,” up tn a maximum of four thousan (4,000) LUF's, Utility r?msents that the Land as described
below in Exhibit B-1 is within the service area of Utility and the land dascribed In Exhibits B-2, B-J

4 s not within the service area of Utity as approved by the Texas Natural Resources Cony
Commission (“TNRCC").

This Wastewatar Setvica Cornmitment shall be limited tn:
Exhibit B-1 PNE%G Being 750.33 acres of land, more or less, out of the Oliver Buckman
urvey Nao. and the John Burlesan No. 33, in Travis CounX. Texas, being the same
roperty conveyed to Austin Estates Limitad artnership in deed dated August 30, 199 , Iecorded
n Volume 13017 Paq;a 1564, of the Real Property Records of Travis County, Texas, a

more fully described by metes and bounds in the attached Exhibit "B-1* aftached hejpeto and
made a part for all purposas; ,
Exhibit %g Pro:gm; 72.50 acres of jand, more or less, out of the Oliver Buckman S ay No,

n Travis _cung. Texas, and being the same property more fully described by mgtes and
baunds on Exhibit "B-2" attached hereto and mads a part hereof for all purposes; -

Exhibit B-3 P%egi: 548.06 acres of land, more or less, out of the Ofiver Buckman Su} ey No.
» I Travis County, Texas, and being the same property more fully described ry mlﬂras and
bounda on Exhibit *B-3" attached hereto and made a part hereof for all purposes; a

ibit B-4 Prope 164.70 acres of land, more ar less, out of the Oliver Buckman Sujvey No.
40, ct No. 60, Travis County, Texas, being the same tract as mnvc\syed by deed dgted lul
17, 1973, from Wendell C. Carter to Judy Johnson, Trustee, recorded m Voluma 4683, Page 40
of the Deed Records of Travis Caun , Texas, SAVE AND EXCEPT 10.0 acres conveyed by deed
recarded In Volume 7085, Page 418 of the Deed Records of Travis County, Texas, m)
described by metes and bounds on Exhibit “B-4" attached hereto and made a part here

purposes,

Collectively, the Exhibit B-1, B-2, %a, and B4 Properties are sometimes hereinafter refd
as the “Land” or as the “Exhibit B Properties "

1.2 It is expressly agreed that mlwreement extands only o the wastewater service §
treatment of any domestic and comme. sewage originating from the Land. Commercial se
defined to includa domestic and commercial sewage. Domestic sewage ia defined as waterbome
waste and waste from domestic activities such as bathing, washing, and residential food prepars
sewage that is not domestic sewage shall be considered commercial sewa?e Any sewage of
domaestic sewage may r?ums pretreatment at the sole cost and expense o Developer, and thallri
detenmine the necessity of such @ pretreatment shall rest with the Utility at its sale discratio
costs and expenses to be paid by geveluper for any pretreatment shail include design, inst:
operation, record keeping, and maintenance of any pretreatment facililds and/or processas,
retreatment requirements shall be such requirements that may be required by the Rules for Co
evasmwalor Pratreatment as promuigated hy the TNRCC, the City of Austin, and any State and |
lawa, rules or regulations that may be adopted from time to time by the utility. The commercial siewaga
shall be pretreated. to a standard that makes the commercial sewage equivalent to domestic res

Agreement to Provids Wastewater Service
Homsby Bend Unility Compay and Austin Estates, |_P.
January 31, 2000
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reﬂ)onsible and liable for and agrees to pay for any costs of o eraion, maintenance, repair, cq
and fines and penalties that resyit from anr Misuse and/or an« 8ig
pretreatment facilties installed by Developer and/or insta ed upon the
Agreement, the terms Sewage and wasfewaler have the same meaning,

1.3 This Agreement is in all respects subject to and fimited a?' dll federal, state, and local t;
Iules, pemits, and approvals In determining treatment, sitas, and other related considerations, |

14 Developer understands and agrees he Is rese suficient LUE’s for the Land which
ba allocated to servin residential use and other uses subject o the pretreatment requirerns
construction thereon, limited to 3 maximum number of four thousand (4,000) LUE's. The Partje
recognize that there are currently na buildings constructed upon the Land, In the avent tha
determines that the demand for wastewater treatment m&acn&t‘n lb:rz bulldings and/or other yse} on the

a myagreesq\atitwillusebwt
efforts fo provide additional LUE's (above the 4,000 LUP's comimitted) to the Exhibit B Prupemesif such
addiional LUE's ara needed. Developer agrees tn obtqin from any transferes, succaessar, or Bsign a
written acknowledgment that service may be withheld by the Utilty to a kot in the event the demand for

Exhibit B Properties. Service i lots within the Land will not be connected untll Developer designaites In
writing the number of LUE's for the respectiva lots, Utility [s not bound to commit additional LUE"s i any
of the lots, either Individuafly or callectively,

3
DEVELOPER'S SCHEDULE

21 Developer represents that the design of the linas necessary to connect the service to the Land is
hot completed and Developer is, in the Process of planning the wastewater collection lines ne 9%
serve tha Land, lmon completion of the lines to connect the Land, Developer represants that ha will
cannect to the facilties, Developer and Uﬂllg agree that th_?%‘wm allocata the Lu§ phases 3
Sections of the development of the Exhibjt Properties. This allocation shall Include a schedule of
Bmspecﬂva development to assist Utlity [n providing timely and sufficient capacity to tha Exhipit B
roperties. These phases and/or sections shall not be jn Increments of lots that would requira ng less
than one hundred (100) LUE's of service capacity. Developar ackrnowledges and utilfly agrees that this
100 LUE phase and/or section requirement is' designed for ease of administration, nancing, | and
construction of utility infrastructure.

represents that, as of the date of this greement, Utility haa existing capacity to meet the requiraments of
Developer's reservation. Utility agrees that it wiil use its best efforts o provide additional LUF's (abpve
the 4,000 LUF's committed) to the Exhibit B Properties if such additional LUE’s are needed, _-

4.
CONDITIONS PRECEDENT TO SERVICE
4.1 Wastewater service will not be provided to the Land until:

(@) the installation, Inspection, and acceptance of the wastewater dpproach main and ny
Wwastewater lines intariar to the Land appraved by Utility's Engineers, and unti] Utllity obtsiina
title to the wastewater collection facilitles necessary, if any, to serve the Land as provideq in
Articla 5 of this Agreement: :

-2-
Agreoment to Provide Wastewater Servics
Homsby Bena Utility Compay and Austin Estaten, o
January 31, 2000
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(b)

©

(d)

(e)

®

@
(h)

51 Developer shall be solely responsible for designing and constructing the wastewater cg
system that will connect to Utility'a existing sxshma and/ar subsequently bullt systems at the
aints to be deslir;ated by Utility. Developer s

Ines necessary

points o be designated by Utility. Prior tb construction, the plans 3
colle:tzgon syj:t;m must be approved by Utility and any other legulamw authorities that have Jurisg
over the pro

and approval by the appropriats and applicable regulatory authorities, Devemr shall be respons#
paying all fees to al governmental or regulatory authorities having Jurisd ,
approval of the plans, specifications, and construction of the wastewater collection systam,

52 Prior to connection to the Utility, Developer shall provide to Utility all necessary easements
Land for the wastewatar collection system, if ang and any easaments necessaa' to transport wastg
from the Land to Utifty's treatment plant, unless otherwise agreed to by Utility. All service

transmission mains and lines, and other facililes necessary for transmission of the wastewater coll
system shall be located outside of roadway (state, county, or otherwise) right of way but shall be Iq
within utiiity easements and/or easements Specifically identified for these mains and ines,

53 The wastewatsr collection system shall not be connected to Utility’s system until the folldwi
have accurred:

(a)
(b)
(c)

Developer has ri:rwlded to Utility and/or Utillty has obtained a satisfactory mi?rge
ude,

512 435 2360 T-328 P 027/033 F-585

all fees, tap fees, LUE fees and post-connection fees and charges pursuant
wastewater tarff as approved by the TNRCC, or any other goveming bad
jurisdiction, as applled to commercial customers, are paid:

Developer has engineered and Utility has accepted any pretreatment and
pretreatment plan and record- epir(:{q plan far such pretreatment facilities in
commercial sewage Is tb be generated on the Land; -

the water provider that wilt be senrlrﬁ the Land, and this agreement shall
nat be limited to including, allowing Utiiy

event that the end-user customers are not current in their sewer-service billing }
altemative, Developar may make arrangements with the water CCN holder upon the
allow utility to pravide water service to the land. Beveloper and Uﬁllg‘ ree that the water
commitment of utility shall be governed by separate agreement that shai :

In the aevent the CCN halder on the land releases the land from its CCN.

Developer has provided written natice six 6) maonths prior to the date of connectiq
wastewater collection service for each lar section or phasa of development &
sarvica Is to be connected. Sald written natice shall be given a minimum of six (6)
befare Developer will require connection to the wastewater collection systemn;

The Land has been Included in the area of utilitias CCN (as defined herainafer); and
Developar has provided any sites and easements necassary to construct, install, and
operate any [ift stations and/or pumr‘i)ngelsowtmlons for fransportation of wastewater

the Option Site addressed in
the terms of the option as set out hereinbalow.

5'
CONSTRUCTION OF FACILITIES AND PHASING OF SERVICE

all be salely responsible for designing and constru E
connect the wastewatar callection system ta U:ligf‘s exisgaosystems at a point or

Construction of the wastewater collection system shafl be stbject ta in

n in connection

all the consideration provided in paragraph 7 has been paid in full;
the systam has been approved by Utility;

the systern has been accepted by and convayed to Utility as set forth in the folkgwing
Paragraph and the conditions precedent as set forth in Article 4 above have been met. |

-3.
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5.4 Once the wastewater collection system or any parts thereof have been completed ang
by Utility, Developer will, upon Ulility's request, convey to Ulility ownership of all or such pg
system, if any, as designated by UtllilY, including but nat limited to &es meters, valves, Iiff stations,
approvals, easements and interests In land, and all ather rights and fidtures, real and persona property,
which are '{:an of or related to the wastewater collection system, whether on or off the nd. Wi pect
to that of the wastewater collection System being conveyed to the Utility, Developer will e}
affidavit that, to the best of Davelo&efs knowledge, no debt remains Unpaid to any contractor, kabore
material supplier which has or could result in a against the system or a valid lien encumbering the
System. Developer shall alsg convey () any easements and interests in land held by Develope
which the wastewater system of Utility Is located, unless such easements and Interests in land h ve bean
dedicated to the public, and/or are provided as access easement to the utllity; (ll) all easenibnts and
interests in land necessary to own, aperate, and maintain the wastewater collection system. De

shall additionally convey fee simple title, free and dlear of all liens, to any and all nece sitas :
with necessarr lcl;ights of way thereto whare Such site or sites are not accassiblo by a dedicatéd public

in ;

representations, and contract rights which have been made and granted by Developer which ralate
of the wastewater collection System being conveyed. Developer represents that the system} wil be
constructed in easements and interests in land ar sites owned by Developer or within easemgints and
interests in fand dedicated to the public or to the Utility. Al documnents or instruments of conyg ance
release, transfer, or assignment required hereunder shalj be in form and content reasonably accefitable to
Uh‘liz:; attomey. Prior to conveyarncs, Develoﬁer will rrovide Utilty with “as buijit~ rawingj
was < data files) shawin& the plans and drawings in
form, and an affidavit of a registared professional engineer certifying that the system was built purs
the plans and specificatians,

&5  To allow Utility to expand and construct, in an orderly manner, facilties that may be neces=s
sarve the Land at the time service [s Lired, Developer agrees fo notify Utility six (6) months In ddvence
af its need to connect to the collection sg_m Developer agrees that Utility
obligated to connect Developer's ines to the wastewatar collection system unlegs Developer has
Utiiity six (6) months in advance of such need to connect.

58 Developer and Utility agree that or ma{ wish to have lines Intema to its develq
used exclusively b{ development within the Exhibit 8 Properties which is awned and opergie
municipal utility dis and/or water, sewer, and Irrigation districts (Le., the retail systam)
agrees that, in such event, it will become a wholesale utillvt#I provider to such aentitfes
Developer agrees to have such entities use Utlity as their whalesale provider. Furthej
Developer and Utiity agree to cooperate with each other o modify this Agreement of
D:geloper to accomplish its possible goals regarding the retail-systam amangements se
abova.

8.
ALLOCATION AND TRANSFER OF LUE'S

6.1 This Agreement extands and applles only to the provision of wastewater service to Land j
units as described aon Exhibit *A* hareto, Developer warrants that the legal descriptions in Eragra "
gra accurate, and that it is the anly Owner of the Land described in the Exhibit B-1, an
Properties and that it is acquiring the Exhibit 84 Property. This Agreement or any pant thereof ma
be transferred, pursuant to the provisions of paragraph 8.2 below, whan tha Land or any part of i
transferred by deed, duly recarded in the Travis County Deed Records, to a new owner,

8.2 The LUFs reserved In this Agreement do not run with the Land. Developer may transts
assign this Agreement subject to prior written approval by Utllity. Developer and the transferee will reétum
this Agreement to Utiiity, and UﬁllRl will issue a replacement agreament to the transfaree. The providj;

of the replacement reemant will ba substantially identical to this Agreement and Developer shajf
no further (iability to the Utiiity. After any transfer, Utility shail have no further liahility to Developer, 3
the Ean of the Land and/or LUE's addressed in the transfer, and Developer shall have no further liabij
the Utility as to the transferred part of the Land and/or LUE"s respectively, No transfer will b made
all Developer's obligations to Utility are satisfied. No transfer will be made until Developer has reimbujt
the Utility for all reasanable Ie?:l and engineering axpensas incurred by Utlity in connection with
transfer, and Developer's transferes has affirmatively mﬁﬁd all responsipijites under the Agree
and Utility has in its reasonabie discretion qualified the tran .

-4 -
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7.
CONSIDERATION AND ALLOCATION OF LUE'S

71 Developer hereby tenders and Utility accepts Twenty-five Thousand Dollars (};hzg,ooo. 0),
payy

with the mutual promises of each party as consideration for this Agreement.

be applied to the last of the LUE fees resarved hereunder. The LUE charge may increas

512 435 2360 T-328 P 020/033 F-5B5

decrease depeniding upon the cost of construction of new plant facilitias and/or improviments to

the existing facifities which n@'ibe necessary to provide the level of servica necessary to

the commitments contempla

furnish the development with all facliities compliant with the TNRCC minimum design ¢
production, storage, treatment, or transmission facliities nemssaryuft;r a wasteuergiér sysd
constru infr:

needed to supply the needed and required servica, pursuant to TI{JR‘CC standards an
wastewater treatment business practices, over the number of LUE's that can be serve
infrastructure constructed. Tha parties agree that the maximum LUE charga for the firy
ears of this Agreement shall in no event exceed One Thousand Dollars ($1,000.00) pe
¥h r;e mMay increase as costs increase as set forth above,
and one-third percent (33 1/ %) of each LUE fee shall be payable uron the earfier of/

per LUE charge shall be computed by allocating the cost of u

ereafter, the per LUE cha
plan approval and/or development permit approval, and an additiona thirty-th

percant (33 1/3%) being payable upon the completion of construction of each section ar
the Land and the final thirty-three and one-third percent (33 1/3%) payable upon connectyy

wastewater collection systern of that particular phase and/or section. o
thousand dollars shall be credited to amounts payabla as the last dallars paid.

72 An lnslgedon fee as sat forth In the Utility's tariff may be charged to Developer|
acceptance of the facilities constructed by Developer. ' This inspection will be to insyre that such fz
meet with all spplicable standards. This fee to Developer shall ba at Utlity's cost. Uﬂl_lttrs ,

fees it Incyrs

defined to ba any professional service fees which it Incurs and third party management
inspection process.

73 Develap .
consultant fees which are reasanable and necessary for Utiiity to assist Developer

er addltionally agrees to pay to Utillty the Utity's cost of engineering, attome}

(that Dev

request) In designing, planning, and otherwise assisting Developer in obtaining any necessary approvals

far Developer’s project _fmm any city, other govemmental, and/or quasi-govemnmental en

8.
WATER USAGE RECORDS

8.1 Developer is not utifizing water sarvica provided by Utlity on the Land. To allow d

properly bill Developer, he agrees to provide access to monthly water usage billings for the Lang

separate lots or parcels of the Land, respectively, Developer shall supply these montgy hilliny
Ol

ithin thirty %10) days of their recsipt or at such other intervals as Utity requests an

such information from Developer's water provider.

9,
CERTIFICATE OF CONVENIENCE AND NECESSITY

Certificata of Convenience and Necessity (“CCN") for wastewatar service. Developer and Ut
that the Exhibit B-2, B-3, and B4 Properties are not currently in the area covered by Utility’s

9.1 Developer and Utility agree that the Exhibit B-1 Property ia In the area covered bY Utility’'s
L
wastawater servics, but Developer and Utilty acknowledge that Utility is currently in the prEu

including the B-2, B-3, and B4 Properties in Utlity’s wastewater CCN_

3.2  Utility has procassed tha application for inclusion of the Exhibit B-1 Property
for provision of wastewater and is in the process af doing the same for the Exhibit

Properties.

-5~
Agreament to Provida Wastewslar Sarvics
Homsby Bend Uuiity Compay and Austin Esates, LP.
January 31, 2000

tity or aut

h
andor

rds

r shall tequest

into Utility’
B-2, B-3, ar

ree
for
of

CCN
d B4




~328 P 030/033 F-585
01-31-05 05:13pm From-Armbrust & Brown L L P 512 435 2360 T-32

-
.

10.
OPTION

10.1  Developer and Ulility have discussed the possibility of design, installation, constru

operation of a sewer treatment plant on and within the Exhibit B Properties, Developer agreet to and
hereby grants to Utility the option to acquire a site sufficient for the construction and operation of such g

sewer treatrnent plant on and within the Exhibit B Properties if the parties aglree that such a
treatment plant would be preferable to fransmission of the wastewater to U ity's current trea
Developer agrees to make the site available at Developer's per-acre cost of the particular site (gpid par-
acra cost to Include Developer's pro rata per-acre mng‘r_lg cost, La., interest, points, loan cormmitment
fees, appralsals, closing costs, insurance, survey fees attributabla fo the site in question, pliis tw nty-five
pe.mn? st%) of the total of the land cost plus the canrying cost). '

10.2 Developer and Utility agree that Developer will have the right of first refusal o utilize
enerated by development upon Developer's Land and/or effluent that s generated on land o
eveloper's Land t the extent that s treated by facility’s located on Developer's Land and/or Is

other land but is transported through Developers Land.

11,
NoOTICES

11.1 Any notice to be given hereunder by either party to the other party shall be In writing and
effected by personal delivery In writing or by registered or certified mail, retum receipt requested.

fMuant
Yer than
ted an

'

be
Notica

shall ba e m spersonal delivery or upon the expiration of three (miays r it hag bean
dﬁ&fm inthe U tates mall, properly addressed, postage prepald, No 1o the parties shall be
S ient if made or addressed as foliows:

Homsby Bend Utlllg Company, inc.
Attention: Thom W. Farrell

P.O. Box 161173

Austin, Texas 78716

with coples to: Latius R, Prikryl
Philiipa & Prikry!, LLP.
51§ r_;prass venue, Suita 2600
Austin, Texas 7870

Austin Estates Limited Partnership
clo R Beard, Project Administrator
6200 Gllbert Road

Austin, Texas 78724

with coples to:  Taylor Lane, LLC.
/i Beard

o Larrﬁf R
6200 Gilbert Road
Austin, Texas 78724

12
DEFAULT

121 In the event of default by a party with respect to this Agreement, or any other a ont
between the parties to this Ar%:ement, the other party not being in default, the party not in default|may
give to the defaulting pan{ written notice of such default specifying the failure or default relied upon. |fthe
defaumng party fails to fully cure the default specified in such notica within thirty (30) days after recalipt of

ce or if such default cannot reasonably be cured within such thirty (30) day period an the

such no
e party not in default

defaulting party has falled to use reasanabie efforts o attampt to cure such defay
shall have ths right ta:

(a) temminate this Agreement in full without liability of any kind to the defaulting party; or
(b) pursue specific performance of this Agreament.

-8-
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The party not in default may employ attomeys to pursue its legal rights and, if the i
default prevails before any court or agerncy of competent &u[isdlctljon. the defaulting part}
obligated to pay all expenses incurred by the party not in defau inciuding reasonable attomeys! fe

The parties recognize that each of their undertakings in this Agreement is an ohligati
not performed, could not adequatsly be compensated b mongy damages. The parties have
negotiated this Agreement without allowance for any pofential da h as
the failure of the other to perform its obligations hereunder. Accordingly, Utility and Developer 4
in the event of any failure to perform any covenanis, conditions;, or abligations of this Agreami

art of either an’;, the remedies of the parties are limited to those sat forth above, la, the
&rmlnata this Xgreement ar to pursue specific parformance. ‘

In the event of default by Developer, no money paid by Developer under this Agrégement is
refundable for any reason. All sums paid will be retained by Utility as just compensation for prpcessing,
system planning, withholding water and wastewater treatment capacity to others, and for other fosts and
expenses expenenced by Ultility.

13.
GENERAL

131 if any party is rendered unable, wholly or in part, by Forca Majeure to caITy out 4
obligations under this Agreement other than an obligation to pay or provide maney, then such ol
of that party, to the extent affected by such Farce ajeure and to the extent that due diligence
used to resume performanca at the earliest ble time, shall be suspended during the cor;
of any inabllity so caused to the extent provided but for no longer period, provided that imunediata |
given to each of the affected parles. Such cause, as far as possible, shall be remedled|
reasonable dillgence. :

132  The provisions of this Agreement are severable, and if any provision or part of this Agreé
the application thereof tn any person or circumstance shall ever be held by an‘ agem:yl :r
, the remainde
reement and the application of such vision or part of this Agreement to other sons or
g?cumstzncas shall not be affected th . provided, however, in such event the partiepae
covanant and agres in; S1) imrlement the unenlgmeable invalid, .
i3 enforceable, valld, or lawful, or (2) amend this Agreement in a manner which restores a res
balance of burdens and benefits for each party.

133  There ame no oral agn;eamqnn between the parties hereto with respect to the subject| matter
Bmof. “r’hli)s reement shall be subject to change or modification only with the mutual written co
and Developer,

134  The terms and provisions hereof shall be a{:r:emed by and construed in accordanca :

erica from time to tima In effect. Travis County,
Texas shall be a proper plac_e of venue for suit hereon, and tha parties heraby agree that any and ajjf legal
proceedings in respect of this Agreement shail be brought in the District Courts of Travis County, ]
or the United States District Court for the Western District of Texas, Austin Division,

13.3  Timeisof tha essence with respect to all matters covered by this Agreement.

138 This Agreement shall bind the parties to this Agreement, their affillates, successors, and as
No other persons or entities may enforce this Agreement or claim any benefits under this Agreemen

14,
COUNTERPARTS AND FACSIMILE COPIES
19 ANU FACSIMILE COPIES

141 The parties aqgree that this Agreement to Provide Wastewater Service may be execu{ed in
multiple counterparts which, taken together, shall form the contractuaj agreement of tha parties,

14.2 Far purpases of negatiating and finalizing this Agresment or any of tha agreements thit ara
contemplated herein, this document and Such dacuments may be transmitted by facsimile machine fax”)
and such faxed copies shail be treated for all purposes as original documents. Additionally, the signgtura
of any party on a document transmilted by fax shall be considered for all purposes as an o gnal

- 7-
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signature, all such faxed documents shall be considered to have the binding legal effect as af
document Each party. hereto agrees that any document so faxed shall upon request of any

executed by each signatary party in an original form.

15,
AUTHORITY FOR SIGNATURE AND EFFECTIVE DATE

~585

original
party be

151  Tha person signing this Agreement for Develoger warrants that he is authorized to $ign this
Z,

Agreement 83(;'5 behalf. This Agreement is effactive and begins on __ Fed/c 44y

“UTILITY”
HORNSBY BEND UTILITY COMPANY, INC.

c:///

M W. ramed, ¥resiian

By:

“DEVELOPER"
AUSTIN ESTATES LIMITED PARTNERSHIP

By: TAYLOR LANE, L.L.C., General Partner

By: / ,2,_/)

“Mark Levy

P
Agreement to Provide Wastewstor Sarvice
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Exhibit “A”
LUE Criteria

family residence (SFR) located in a typical subdivision. For water this Includes consump

such as lawn watering and evaporative codlers. The wastewater systam does not rece
these flows, so the flows differ between water and wastewater. The number

for a project are canstant; only the water and wastewater flows are different.

One (1) LUE produces: 2.2 GPM (Peak Hour) aof water fliow
1.3 GPM (Peak Day) of water flow
350 GPD (0.243 G.P.M.) average dry weather flow

A living unit equivalent (LUE) is defined as the typical flow that would be produced by (*%slngle

Peak Flow Factor Formula
18 +]0.0144 (A"
PFF= 4 +[0.0144 (A F= AVERAGE FLLOW (GPM)
RESIDENTIAL LUE CONVERSION
One (1) Single Family Residenca
Modular Home; Mobile Home 1LUE
One (1) Duplex 2LUEs
Onaéﬁ Triplex; Fourplex; Condo Unit
P.U.D, unit (6+ Units/Acre to
24 Unite/Acre) ) 0.7 LUE/Unit
Ona (1) Apartrment Unit
(24 + Units/Acre) 0.5 LUE/Unit
One (1) Hotel or Matel Room 0.5 LUE/Room
COMMERCIAL LUE CONVERSION
Offica 1 LUE/3000 Square Feet of Floor
Office Warehouse 1 LUE/4000 Square Feet of Floor
Retail; Shopping Center 1 LUEM680 Square Feet of Floor
Restaurant; Cafeteria 1LUE/200 Square Feet of Floor
Hospital ' 1 LUE/Bed
Rast Home 1 LUE/2 Beds
Church hip Services Onlé) 1 LUES70 Seats
Schoot (Includes Gym and Cafeteria) 1 LUE/13 Students

-9
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Kathjeen Hartnett White, Chairman
R B. “Ralph" Marquez, Commissioner

larry R. Soward, Commissioner

Clenn Shankle, Executive Director

TExAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

January 18, 2005

To:  Persons on the attached mailing hst (by mail and facsimile as indicated)

Re: Motions to Overturn concerning the Executive Director’s approval of Application Nos.
33562-C, 33563-C, 33738-C, 32800-C, 33988-C, 33989-C, and 34449-S; TCEQ Docket
Nos. 2000-0112-UCR, 2002-0189-UCR, 2002-0756-UCR, 2002-1197-UCR, and 2004-2048-
UCR.

This letter is in response to the Motions to Overturn (Motions) timely filed by Maria Sanchez
and Patrick Lindoer on behalfof Austin Estates Limited Partnership (Movant). The Movant requests
that the Texas Commission on Environmental Quality (Commission) overturn the Executive
Director’s approval of the above-referenced applications. Complete copies of the Motions and
Application Nos. 33562-C, 33563-C, 33738-C, 32800-C, 33988-C, 33989-C, and 34449-S may be
obtained from the Office of Chief Clerk, TCEQ, Mail Code 105, P.O. Box 13087, Austin, Texas
78711-3087.

Title 30 of the Texas Administrative Code (TAC) Section 50.139 authorizes an extension of
the time for taking action on a Motion to Overturn up to 90 days after the date written notice of the
Executive Director’s action is mailed to a respondent. Accordingly, pursuant to 30 TAC Section
50.139, this letter shall serve as the order extending the time for the Commission to act on these
Motions until 5:00 p.m. on Tuesday, March 1, 200S.

The Commission’s Office of General Counsel, having reviewed the Motions, has decided to
set the above-referenced matters for consideration by the Commission at its public meeting on
Wednesday, February 23, 2005, starting at 1:00 p.m. in Room 201S, Building E, 12100 Park 35
Circle, Austin, Texas 78753.

The Commission will take oral argument on this matter. The parties are hereby notified that
oral presentations shall be limited to five minutes each, excluding time for answering questions
raised by the Commissioners, pursuant to 30 Texas Administrative Code § 80.263.

In addition, the Applicant, Executive Director, and the Office of Public Interest Counsel, are
hereby notified that they are encouraged to file briefs or supplemental briefs with regard to the issues
raised in the Motions. The briefs and supplementations must be filed with the Chief Clerk’s Office
no later than 5:00 p.m. on Monday, January 31, 200S. Any reply briefs must be filed with the

P.0.Box 13087 * Austin, Texas 78711.3087 512/239-1000 © Internct address www.tceq state.tx us

‘-.m..,ln.w|-n\‘\u’|w|\\‘«c\m now s
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Chief Clerk’s Office no later than 5:00 p.m. on Monday, Februaryl4, 2005. Filings should include
an original and eleyen (11) copies, reference TCEQ Docket Nos. 2000-0112-UCR, 2002-0189-UCR,
2002-0756-UCR, 2002-1197-UCR, and 2004-2048-UCR, and be filed to the attention of the Agenda
Docket Clerk.

If you have questions conceming this matter, please contact Elaine M. Lucas, Assistant
General Counsel, at 512/239-6215.

General Counsel

Mailing List
h:/counsel/lucas/letters/agendasev/ AELPmtoextset.ltr
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Mailing List
City of Austin

‘TCEQ Docket Nos. 2002-0189-UCR, 2000-0112-UCR,
2002-0756-UCR, and 2002-1197-UCR
SOAH Docket No. 582-02-3056

Kenneth Ramirez

Monica Jacobs

Bracewell & Paterson, L.L.P.

111 Congress Ave., Suite 2300
Austin, Texas 78701-4050
512/472-7800 FAX 512/472-9123

Gary Bradley

Bradley Development

The Castle

1111 West 11™ Street
Austin, Texas 78703-4915

Richard Buratti
6617 Argentina Road
Austin, Texas 78757-4347

John J. Carlton

Armbrust & Brown, L.L.P.

100 Congress Ave., Suite 1300
Austin, Texas 787012744
FAX 512/435-2360

Jack Condon
405 Beardsley Lane
Austin, Texas 78746

Madison Jechow

Lower Colorado River Authority
P.O. Box 220

Austin, Texas 78767-0220

FAX 512/473-4010

Ronald J. Freeman

2304 Hancock Drive, Suite 6
Austin, Texas 78756-2543
FAX 512/453-0865

Ronnie Jones, Assistunt City Attorney
City of Austin, Law Department
Norwood Tower

114 West 7* Street

Austin, Texas 78701-3000

FAX 512/974-2912

Bart Jennings

City of Austin

625 East 10™ Street, Suite 800
Austin, Texas 78701-2661

Patrick W. Linder

Davidson & Troilo

7550 West IH-10, Suite 800

San Antonio, Texas 78229-5814
210/349-6484 FAX 210/349-0041

Maria Sanchez

Davidson & Troilo

919 Congress Ave., Suite 810
Austin, Texas 78701
512/469-6006 FAX 512/473-2159

Chus Lippe, P.E., Director

City of Austin Water and Wastewater Utility
P.O. Box 1088

Austin, Texas 78767-1088

Teressa Reel
3503 Crownover Street
Austin, Texas 78725

Mark W. Smith

Casey, Gentz & Sifuentes, L.LP.
919 Congress Ave., Suite 1060
Austin, Texas 78701-2102

Steve Stratton

Dessau Utilities, Inc.

4104 Belmont Park Dnive
Austin, Texas 78746-1147

Kent Taylor

Taylor Commercial

900 Congress Ave., Suite L-165
Austin, Texas 78701-2437

Ed Wolf
Route 2, Box 236D
Cameron, Texas 76520

P. 04/05
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Mark H. Zeppa

4833 Spicewood Springs, Suite 202
Austin, Texas 78759-8436

FAX 512/346-6847

Mike Howell

TCEQ Water Supply Division MC 153
P.O. Box 13087

Austin, Texas 78711-3087
512/239-4691 FAX 512/239- 2214

Geoffrey Kirshbaum

TCEQ Environmental Law Division MC 173
P.O. Box 13087

Austin, Texas 78711-3087

512/239-0600 FAX 512/239-0606

Scott Humphrey

TCEQ Office of Public Interest Counsel MC 103
P.O. Box 13087

Austin, Texas 78711-3087

512/239-6363 FAX 512/239-6377

Docket Clerk

TCEQ Office of Chief Clerk MC 105
P.O. Box 13087

Austin, Texas 78711-3087
512/239-3300 FAX 512/239-3311

Jody Henneke

TCEQ Office of Public Assistance MC 108
P.O. Box 13087

Austin, Texas 78711-3087

512/239-4000 FAX 512/239-4007

Kyle Lucas

TCEQ Office of Alternative Dispute
Resolution MC 222

P.O. Box 13087

Austin, Texas 78711-3087

512/239-4010 FAX 512/239-4015

FAX NO. 512 239 5533
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JAMES C. WOO
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R JO RESER
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DALBY FLEMING

LISA M, GONZALES

FRANK J. GARZA
OF COUNSEL

* AUSTIN OFFICE

TO
Party Fax No.

John 1. Carlton

512/435-2360

Armbrust & Brown LLP
Representing: Hornsb Bend Utility Company. Inc.

Ronald J. Freeman

512/453-0865

Representing: Lower Colorado River Authority

Madison Jechow

512/473-4010

Lower Colorado River Authority
Representing: Lower Colorada River Authority

Ronnie Jones, Assistant City Attorney

512/974-2912

City of Austin, Law Department
Representing: Cjty of Austin

Kenneth Ramirez

512/472-9123

Bracewell & Patterson, LLP

111 Congress Avenue, Suite 2300
Austin, Texas 78701-4050
Representing: City of Austin

Mark H. Zeppa

512/346-6847

4833 Spicewood Springs Road

Suite 202

Austin, Texas 78759-8436
Representing: AquaSource Utjliry, Inc.

Geoffrey Kirshbaum, Staff Attorney

512/239-0606

Texas Commission on Environmental Quality
Environmental Law Division MC-173

Representing; Execuiive
On Environmental

Celeste Baker

irector. Texas Commissjon
ali

512/239-5533

Assistant General Counsel
Texas Commission on Environmental Quality.
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Scott Humphrey, Attorney 512/239-6377
Texas Commission on Environmental Quality
Austin, Texas 78711-3087

FROM + Patrick W, Lindner

RE : Hornsby Bend Utility Company, Inc.; CCN Nos.11978 and 20650;
Application 33738-C, -C, 33988-C and 33989-C;
TCEQ Docket Nos. 2002-0189-UCR, 2000-0112-UCR, 2002-0756-UCR

and 2002-1197-UCR Hornsby Bend Utility Company, Inc.

FILE NO. : 4887/1
DATE : 12/30/2004

This transmission consists of a total of 5 pages, including this cover page. If you do not receive

all 5 pages, or if any difficulty in transmission occurs, please contact Marsha Glowatski at
210/349-6484.

Message:

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAGE IS A CONFIDENTIAL
ATTORNEY/CLIENT COMMUNICATION AND 1S TRANSMITTED FOR THE EXCLUSIVE
INFORMATION AND USE OF THE ADDRESSEE. PERSONS RESPONSIBLE FOR
DELIVERING THIS COMMUNICATION TO THE INTENDED RECIPIENT ARE
ADMONISHED THAT THIS COMMUNICATION MAY NOT BE COPIED OR
DISSEMINATED EXCEPT AS DIRECTED BY THE ADDRESSEE. IF YOU RECEIVE THIS
COMMUNICATION IN ERROR, PLEASE NOTIFY US IMMEDIATELY BY TELEPHONE
AND MAIL THE COMMUNICATION TO US AT OUR LETTERHEAD ADDRESS.

Pcd #145213

P, 02/05
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- ..5 2
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RICHARD B, O'NEIL 210/349-6484 + FAX! 210/349-0041
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AUSTIN
219 CONGRESS, SUITE 810, 7870t AUSTIN OFFICE
512/469-6006 - FAX §i2/473-2159

December 30, 2004

Via Fax No. 5§12/239-3311

Office of the Chief Clerk
MC 105

TCEQ

P.0O. Box 13087

Austin, Texas 78711-3087

RE:  Homsby Bend Utility Company, Inc.; CCN Nos.11978 and 20650;Application 33738-C,
32800-C, 33988-C and 33989-C; TCEQ Docket Nos. 2002-0189-UCR, 2000-0112-UCR, 2002-
0756-UCR and 2002-1197-UCR

Dear Chief Clerk:

By letter dated December 13, 2004, this office submitied a motion to overturn in the above-
referenced matter on behalf of Austin Estates Limited Partnership.

Yesterday, we learned that the transmittal letter erroneously stated the motion was submitted on
behalf of Homnsby Bend Utility Company, Inc., the applicant.

This is an embarrassing mistake and we apologize profusely for the confusion and inconvenience
that was caused. | specifically apologize to John Carlton representing Hornsby Bend Utility Company.

However, the motion attached to the erroneous transmittal lerter was timely filed in this matter.

y

Patrick W. Lindner
For the Firm

PWL:mg
Ce: Attached Mailing List Via Fax

Crockett Camp
Maria Sanchez

PCD #: 145206



DEC-30-2004 THU 01:31 PM DAVIDSON & TROILO FAX NO. 210 349 0041

Mailing List

Hornsby Bend Utility Company, Inc.;
CCN Nos.11978 and 20650;
Application 33738-C, 32800-C, 33988-C and 33989-C;
TCEQ Docket Nos. 2002-0189-UCR, 2000-0112-UCR,
2002-0756-UCR and 2002-1197-UCR

Party Fax No.
John J. Carlton 512/435-2360
Armbrust & Brown LLP

100 Congress Avenue, Suite 1300
Austin, Texas 78701-4072

Representing: Hornsby Bend Utilitvy Company, Inc.

Ronald J. Freeman 512/453-0865
2304 Hancock Drive, Suite 6
Austin, Texas 78756-2543

Representing: Lower Colorado River Authority

Madison Jechow 512/473-4010
Lower Colorado River Authority

P.O. Box 220

Austin, Texas 78767-0220

Representing: Lower Coloradg River Authority

Ronnie Jones, Assistant City Attomey 512/974-2912
City of Austin, Law Department

Norwood Tower

114 West 7" Street

Austin, Texas 78701-3000

Representing: Citv of Austin

Kenneth Ramirez 512/472-9123
Bracewell & Patterson, LLP

111 Congress Avenue, Suite 2300

Austin, Texas 78701-4050

Representing: Citv of Austin

Mark H. Zeppa 512/346-6847
4833 Spicewood Springs Road
Suite 202
Austin, Texas 78759-8436
Representing: AguaSource Utility. Inc.
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Geoffrey Kirshbaum, Staff Attorney 512/239-0606
Texas Commission on Environmental Quality

Environmental Law Division MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Representing: Executive Director. Texas Commission
On Environmental Quality

Celeste Baker 512/239-5533
Assistant General Counsel
Texas Commission on Environmental Quality.

Scott Humnphrey, Attorney 512/239-6377
Texas Commission on Environmental Quality

Public Interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087
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MOTION TO OVERTURN

TO: Chairman Kathleen White DATE:12/21/2004
Commissioner Larry Soward
Duncan Norton, General Counsel

FROM: LaDonna Castaiuela, Chief Clerk

Applicant/Permittee: City of Austin

Date Administratively Complete: N/A.

Permit Type: App. Nos. 33562-C & 33563-C; Docket No.: 2002-0189-UCR

Note: If any dates fall on a weekend or a holiday, the next working date becomes the due date.

MTO Filed By: Patrick W. Lindner

MTO Filed For: Austin Estates Limited Partnership
Order/CCN Mailed Date: 12/01/2004

Date MTO Filed (OCC date stamp): 12/17/2004

Date MTO Due: 12/27/2004
(23 days after order mailed date)

If no action, MTO overruled: 01/18/2005
(45 days from permit mailed date)

If extended, action due by: 03/01/2005
(90 days from permit mailed date)

Attachments: Q4 Motion

Permit & cover letter 4 Attached
Q Previously submitted

Was an RTC prepared (check CCO Tracker & Program) Q YES - if yes, attach copy

QNO

cc: (Tracking Sheet Only)
Office of Public Interest Counsel Environmental Law Division - Sr. Atty.
Program Section OCC - Final Documents Team Leader



MOTION TO OVERTURN

TO: Chairman Kathleen White DATE:12/21/2004
Commissioner Larry Soward
Duncan Norton, General Counsel

FROM: LaDonna Castaiiuela, Chief Clerk
Applicant/Permittee: Hornsby Bend Utility Company, Inc.
Date Administratively Complete: N/A

Permit Type: UCR CCN Nos.: 11978 & 20650; App. Nos.: 33738-C, 32800-C, 33988-C,
& 33989-C; Docket No.: 2000-0112-UCR

Note: If any dates fall on a weekend or a holiday, the next working date becomes the due date.

MTO Filed By: Patrick W. Lindner

MTO Filed For: Hornsby Bend Utility Company, Inc.
Order/CCN Mailed Date: 12/01/2004

Date MTO Filed (OCC date stamp): 12/17/2004

Date MTO Due: 12/27/2004
(23 days after order mailed date)

If no action, MTO overruled: 01/18/2005
(45 days from permit mailed date)

If extended, action due by: 03/01/2005
(90 days from permit mailed date)

Attachments: U Motion

Permit & cover letter 0 Attached
Q Previously submitted

Was an RTC prepared (check CCO Tracker & Program) (0 YES - if yes, attach copy
A NO

cc: (Tracking Sheet Only)
Office of Public Interest Counsel Environmental Law Division - Sr. Atty.
Program Section OCC - Final Documents Team Leader



ARMBRUST & BROWN, L.L.P.

ATTORNEYS AND COUNSELORS

100 CONGRESS AVENUE, SUITE 1300
AUSTIN, TEXAS 78701-2744
512-435-2300

FACSIMILE 512-435-2360

JouN J. CARLTON
(512)435-2308
Jjearlton@abaustin.com

December 15, 2004

Office of the Chief Clerk

Texas Commission Environmental Quality
P. O. Box 13087

Austin, Texas 7811-3087

Re:  Homsby Bend Utility Company, Inc.; CCN Nos. 11978 and 20650; Application
33738-C, 32800-C, 33988-C and 33989-C; TCEQ Docket Nos. 2002-0189-UCR,
2000-0112-UCR, 2002-0765-UCR and 2002-1197-UCR

Dear Chief Clerk:

In response to correspondence received from Patrick Lindner of Davidson & Troilo, this
letter is to inform you that the firm of Armbrust & Brown, L.L.P. represents Hornsby Bend
Utility Company, Inc. Additionally, Hornsby Bend Utility Company, Inc. has not filed a Motion
to Overturn in the above referenced matters.

If you have any questions, please do not hesitate to contact me.

Sincerely,

ARMBRUST &

J. Carlton

cc: Service List

KRECEIVED

DEC 20 2004
TEXAS COMMISSION
| ON
ENVIRONMENTAL QUALITY

203023-1 12/15/2004



NHN W DAVIDSON , LAW OFFICES OF

ARTHUR TROILO ‘ DAVIDSON & TROILO

TERRY TOPHAM
CHEREE TULL KINZIE A PROFESSIONAL CORPORATION

R. GAINES GRIFFIN

RICHARD E. HETTINGER SAN ANTONIO
:’:;mcg‘;’b;':';;“ 7550 W 1H-I0, SUITE 800, 78229-5815
RICHARD D. O'NEIL 210/349-6484 * FAX: 210/349-004|
J. MARK CRAUN
LEA A. REAM AUSTIN

919 CONGRESS, SUITE 810, 78701
512/469-6006 *» FAX B12/473-2159

December 13, 2004

Office BRthe Chief Clerk
MC 105

TCEQ

P.O. Box 13087
Austin, Te>>a\s 78711-3087

GARY L. FULLER
JAMES C. WOO
RICHARD L. CROZIER™*
SUSAN K. MURPHY

R. JO RESER

MARIA S. SANCHEZ*
DALBY FLEMING

LISA M. GONZALES

FRANK J GARZA
OF COUNSEL

* AUSTIN OFFICE

RE: Hornsby Bend Utility Company, Inc.; CCN Nos.11978 and 20650;Application
33738-C, 32800-C, 33988-C and 33989-C; TCEQ Docket Nos. 2002-0189-UCR,

2000-0112-UCR, 2002-0756-UCR and 2002-1197-UCR
Dear Chief Clerk:

We enclose one original and eleven gop
inc., Motion to Overturn.

Patrick W. Lindner
For the Firm

PWL:md
Enclosure

Cc:
John J. Carlton
Armbrust & Brown LLP

100 Congress Avenue, Suite 1300
Austin, Texas 78701-4072

PCD #142348

ies of Hornsby Bend Utility Company,



Thom Farrell

Hornsby Bend Utility

3223 Park Hills Drive
Ausfin, Texas 78746-5514
Ronald J. Freeman

2304 Hancock Drive, Suite 6
Austin, Texas 78756-2543

Madison Jechow

Lower Colorado River Authority
P.O. Box 220

Austin, Texas 78767-0220

Ronnie Jones, Assistant City Attorney
City of Austin, Law Department
Norwood Tower

114 West 7" Street

Austin, Texas 78701-3000

Kenneth Ramirez

Bracewell & Patterson, LLP

111 Congress Avenue, Suite 2300
Austin, Texas 78701-4050

Mark H. Zeppa
4833 Spicewood Springs Road, Suite 202
Austin, Texas 78759-8436

Kamal Adhikari, Technical Staff

Texas Commission on Environmental Quality
Water Supply Division MC-153

P.O. Box 13087

Austin, Texas 78711-3087

Geoffrey Kirshbaum, Staff Attorney

Texas Commission on Environmental Quality
Environmental Law Division MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Blas J. Coy, Jr., Attorney

Texas Commission on Environmental Quality
Public interest Counsel MC-103

P.O. Box 13087

Austin, Texas 78711-3087

PCD #142348



Monica Jacobs

Bracewell & Patterson, LLP

111 Congress Avenue, Suite 2300
Austin, Texas 78701-4050

Sheresia Perryman, Technical Staff

Texas Commission on Environmental Quality
Water Supply Division MC-153

P.O. Box 13087

Austin, Texas 78711-3087

Robert Martinez, Senior Attorney

Texas Commission on Environmental Quality
Environmental Law Division MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Crockett Camp

925- B South Capital of TX
Highway, Suite 115
Austin, Texas 78746

Maria Sanchez

Capitol Center

919 Congress, Suite 810
Austin, Texas 78701

PCD #142348



SOAH DOCKET NO. 582-02-3056
TCEQ DOCKET NOS. 2002-0189-UCR, 2000-0112-UCR, 2002-0756—-UCR, AND 2002-
1197-UCR

IN THE MATTER OF THE
APPLICATIONS OF THE CITY OF
AUSTIN TO OBTAIN A WATER
CERTIFICATE OF CONVENIENCE
AND NECESSITY (APPLICATION
NO. 33562-C) AND A SEWER
CERTIFICATE OF CONVENIENCE
AND NECESSITY (APPLICATION
NO. 33563-C) IN HAYS, TRAVIS,
AND WILLIAMSON COUNTIES,

§ BEFORE THE TEXAS
§
§
§
§
§
§
§
§
§

TEXAS §
§
§
§
§
§
§
§
§
§
§
§

COMMISSION ON

ENVIRONMENTAL QUALITY

AND

IN THE MATTER OF THE
APPLICATIONS OF HORNSBY

BEND UTILITY COMPANY, INC. TO
AMEND CERTIFICATE OF
CONVENIENCE AND NECESSITY

NOS. 11978 AND 20650

(APPLICATION NOS. 33738-C,

32800-C, 33988-c & 33989-C) IN

TRAVIS COUNTY, TEXAS §

AUSTIN ESTATES LIMITED PARTNERSHIP’S
MOTION TO OVERTURN

Austin Estates Limited Partnership (‘AELP”) hereby files its Motion to Overturn
and in support thereof shows the following:
1. The Executive Director issued final approval of the above-referenced applications
on December 1, 2004. Pursuant to the TCEQ regulations a motion to overturn must be
filed within 23 days after the date of the agency provides notice. Therefore, Austin
Estates Limited Partnership’s Motion to Overturn is timely filed.
2. AELP's Motion to Overturn is limited only to that portion of the Order that

includes AELP’s property within the wastewater service area of the City of Austin

e

o

Vi g B2
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(“Austin”). The Order is defective as it pertains to AELP’s property due to lack of due
process, specifically the lack of notice, and failure to comply with applicable
requirements, described in more detail below. AELP is an affected person for the
reasons described below.

3. AELP is the owner of land located within the vast area of undeveloped land to be
included within Austin’s sewer CCN, if the Order is not set aside. AELP never
requested sewer service from Austin or to be included within Austin's sewer CCN area.
Austin did not ask AELP if AELP wanted to be within Austin’s sewer CCN nor did Austin
attempt to give AELP actual notice of the application.

4. By contrast, AELP requested wastewater service from Hornsby Bend Utility
Company, Inc. (“Hornsby”) as most of AELP’s property was located in Hornsby's then-
existing wastewater CCN area. Prior to Austin filing its application, Austin approved a
preliminary plat of the initial development within AELP’s property and the plat
specifically states that wastewater service would be provided by Hornsby. AELP
entered a contract with Hornsby to obtain wastewater service to the AELP property from
Hornsby and AELP paid Hornsby $25,000 for service. By virtue of the contract and the
payment of money, AELP became a customer of Hornsby.

5. The Order is based upon a settlement agreement between Austin and Hornsby
that expressly refers to the AELP property. Contrary to the terms of the plat approved
by Austin and the contract signed by Hornsby, Austin and Hornsby agreed between
themselves that Austin should provide wastewater service to AELP’s property. The
Order implements the terms of the settlement agreement that requires Hornsby to
transfer that part of the AELP within Hornsby’s wastewater service area to Austin and

amend its application to delete the remainder of the AELP property from Hornsby's



application. Due to lack of notice as described below, AELP was never provided an
opportunity to object to the settlement agreement.

6. Contrary to the conciusion stated on page 2, beginning on line 19, of the Order,
Austin did not mail notice of its application to affected persons, or if mailed notice was
sent to some affected persons, mailed notice was not sent to all affected persons, such
as AELP. AELP submits that (1) the notice provided by Austin was not sufficient to
place AELP on notice of the above-referenced applications and (2) the notice predated
the settlement agreement that adversely affected AELP’s interests.

7. Pursuant to Water Codes Section 13.246(a), the commission shall cause notice
of the application to be given to affected parties and, if requested, shall fix a time and
place for a hearing and give notice of the hearing.... “Affected person” means any retail
public utility affected by any action of the regulatory authority, any person or corporation
whose utility service or rates are affected by and proceeding before the regulatory
authority....” (Emphasis added.) Clearly, in this instance, AELP is an affected person
and should have been provided notice of the CCN application. Since Austin had
approved a preliminary plat of the first phase of AELP's development designating
another wastewater service provider, Austin had a statutory duty to provide actual
notice of the application to AELP.

8. Neither Austin nor Hornsby provided actual notice of the settlement agreement to
AELP and there is no finding of fact to the contrary. AELP is a customer of Hornsby
and as such should be provided notice of the settlement agreement and the transfer of
service areas contemplated by the settlement agreement. “Customer” is defined as
“lalny person, firm, partnership, corporation, municipality, cooperative, organization, or

governmental agency provided with services by any retail public utility.” 30 TAC §291.3



(15). “Service” means any act performed, anything furnished or supplied, and any
facilities or lines committed or used by a retail public utility in the performance of its
duties under this chapter to its patrons, employees, other retail public utilities, and the
public, as well as the interchange of facilities between two or more retail public utilities.”
Section 13.001(21), Texas Water Code. A utility that is transferring its service area to
another utility is required to provide notice to its customers of the sale and transfer. The
notice requirements for application to transfer CCN areas from one provider to another
are, in pertinent part, as follows:
Unless notice is waived by the executive director for good cause shown, mailed
notice shall be given to the customers of the water or sewer system to be sold,
acquired, leased or rented or merged or consolidated and other affected parties
as determined by the executive director. 30 TAC § 291.112(c)(1).
9. In addition, Section 5.115 of the Texas Water Code contemplates that an
affected person includes a person who may be affected. Based on the statutory
definition of affected person, AELP is clearly an affected person and should have been
provided notice of these CCN applications, the major amendments to the CCN
applications after referral to SOAH, and transfer of that portion of Hornsby's CCN
covering AELP’s property to Austin.
10. The Settlement Agreement upon which the Order is based required Hornsby to
amend its then pending application to delete a portion of the AELP property from its
competing application, thus making Austin’s application uncontested between the two
applicants. This deletion of territory was a major amendment of Hornsby's application
after the applicatioh had been referred to the State Office of Administrative Hearings.
AELP was not given any notice of this major amendment of Hornsby’s application and

no published notice occurred.



11. The Settlement Agreement is an agreement between Austin and Hornsby
designating service areas under Texas Water Code, section 13.248. The Order
implements the terms of the Settlement Agreement, but contrary to the express
provisions of Texas Water Code section 13.248, neither Austin nor Hornsby provided
notice of the agreement to AELP or any other person. Approval of the Order as it
pertains to AELP's property is premature before providing the notice and opportunity for
hearing required by Water Code, section 13.248.

12.  The Order is not based upon findings of fact and conclusions of law required by
the Administrative Procedures Act. The Order, as it relates to AELP and its property, is
not based upon evidence and there are no findings required by Texas Water Code,
section 13.246. The following recitations in the Order, shown by italics, are wrong for
the reasons described earlier in this Motion:

A. Page 2, lines 10-12, “The City of Austin provided mailed notices of its
water CCN to neighboring utilities and affected persons on September 15,
and 26, 2001 and mailed notice of its sewer CCN application to
neighboring utilites and affected persons on September 25, 2001."
Austin did not mail notice to AELP. After notice was published, there was
a major amendment to the application.

B. Page 2, lines 19-21, “The notices of the City of Austin’s applications to
obtain water and sewer CCN complied with the notice requirements of 30
Texas Administrative Code (TAC) Section 291.106 and were sufficient fo
place affected person on notice of the applications.” Austin did not
provide notice to AELP as required by Water Code, Section 13.246(a).
After notice was published, there was a major amendment to the
application.

C. Page 3, lines 13-14, “Hornsby Bend mailed notice of Application No.
32800-C, seeking to amend sewer CCN NO. 20650, to neighboring
utilities and affected persons on December 3, 1999.” Hornsby did not
mail notice to AELP. After the notice was published, there was a major
change in the application.

D. Page 4, lines 1-4, “The notices of Hornsby Bend's applications to amend
water CCN No.11978 and sewer CCN No. 20650 complied with the notice
requirements of 30 TAC Section 291.106 and were sufficient to place
affected persons on notice of the applications.” Hornsby did not mail
notice to AELP. After the notice was published, there was a major change
in the application.



E. Page 6, lines 20-24, The City of Austin possesses the financial,
managerial and technical capability to provide continuous and adequate
water and sewer utility service to every customer in the area proposed to
be included in amended water CCN No. 11322 and amended sewer CCN
20636, and the certification of the City of Austin is necessary for the
service, accommodation, convenience, or safety of the public.” The
record contains no evidence to support this conclusion.

The statement of procedural history within the Order is deficient for the previously stated
reasons and because it omits any reference to the following facts:

A. Hornsby made a major amendment to its application after referral to
SOAH, abandoning its contractual obligation to provide service to AELP.

B. No notice of the settiement agreement and the terms of the settlement
agreement were given to affected persons, including but not limited to
AELP.

WHEREFORE, PREMISES CONSIDERED, Austin Estates Limited Partnership
respectfully prays that, upon consideration, its Motion to Overturn be granted.
Respectfully submitted,
DAVIDSON & TROILO,
A PROFESSIONAL CORPORATION

7550 West IH-10, Suite 800
San Antonio, Texas 78229-5815

— Patrick W. Lindner
State Bar No. 12367850




CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of Austin Estates Limited
Partnership’s Motion for Reconsideration was served on all parties of record via
facsimile transmission or U.S. mail on this, the 13th of December 2004.

Patrick Lindner



JOHN W. DAVIDSON
ARTHUR TROILO
TERRY TOPHAM
CHEREE TULL KINZIE
R. GAINES GRIFFIN
RICHARD E. HETTINGER
PATRICK W. LINDNER
IRWIN D. ZUCKER
RICHARD D. O'NEIL
J. MARK CRAUN

LEA A, REAM

LAW OFFICES OF

DAVIDSON & TROILO

A PrROFESSIONAL CORPORATION

SAN ANTONIO
7550 W IH-10, SUITE 800, 78229-5815
210/349-6484 + FAX: 210/349-004!

AUSTIN

©19 CONGRESS, SUITE 810, 7870l
5i2/469-6006 * FAX 5i2/473-2159

December 13, 2004

M:s. La Donna Castafiuela, Chief Clerk

Office of the Chief Clerk

Texas Natural Resource Conservation Commission

P.O. Box 13087

Austin, Texas 78711-3087

GARY L. FULLER
JAMES C. WOO
RICHARD L. CROZIER"
SUSAN K. MURPHY

R. JO RESER

MARIA S SANCHEZ*
DALBY FLEMING

LISA M. GONZALES

FRANK J. GARZA
OF COUNSEL

* AUSTIN OFFICE

Re: Application No. 34449-S; In the Matter of the City of Austin, CCN No.
20636 to Transfer a Portion of CCN No. 20650 From Hornsby Bend Utility
Company, Inc. and to Amend CCN No. 20636 in Travis County, Texas

Dear Ms. Castafiuela:

Enclosed please find the original and eleven true and correct copies of Austin
Esates Limited Partnership’s Motion to Overturn the order issued on the above-

referenced matter.

Thank you for your attention to this matter.

questions, please call me at 469-6006.

Enclosure

Sincerely,

Maria Sanchez
For Firm

If you have any



APPLICATION NO. 34449-S

IN THE MATTER OF THE BEFORE THE TEXAS
APPLICATION OF THE CITY OF

AUSTIN, CCN NO. 20636 TO COMMISSION OF
TRANSFER A PORTION OF

CERTIFICATE OF CONVENIENCE ENIVRONMETNAL QUALITY

AND NECESSITY NO. 20650 FROM
HORNSBY BEND UTILITY
COMPANY, INC. AND TO AMEND
CCN NO. 20636 IN TRAVIS
COUNTY, TEXAS

OB LOR LOR LON OB LOR R LR R L%

AUSTIN ESTATES LIMITED PARTNERSHIP’S
MOTION TO OVERTURN

Austin Estates Limited Partnership (“AELP”) hereby files its Motion To Overturn and
requests that the Commission review the Executive Director’s approval of the above-referenced
application and in support would show the following:

On December 1, 2004, the Executive Director issued final approval of the above-
referenced application. Pursuant to the TCEQ regulations a motion to overturﬁ must be filed
within 23 days after the date of the agency provides notice. Therefore, AELP’s Motion to
Overturn is timely filed.

AELP asserts that the City of Austin failed to comply with the applicable statutory and
regulatory notice requirements as described in more detail below. Notice of the above-referenced
application, and the City of Austin’s Sewer CCN application were not provided to AELP,
therefore, AELP was denied due process.

On Feﬁruary 2, 2002, Hornsby Bend Utility Company, Inc. entered into a contract with

AELP to provide up to a maximum of 4,000 Living Unit Equivalents for Wastewater Service.



AELP paid Homnsby Bend Utility Company $25,000 for service. AELP requested wastewater
service from Hornsby Bend Utility Company, Inc. as most of AELP’s property was located in
Hornsby Bend Utility Company, Inc.’s existing wastewater service area. Hornsby Bend Utility
Company, Inc. then filed a CCN application with the TCEQ to obtain the right to provide service
to all of AELP’s nine hundred thirty-one acres.  The City of Austin filed a competing
application for a wastewater CCN on August 13, 2001. Although a portion of AELP’s tract was
included in the City’s application, the City did not provide notice to AELP. Prior to the City of
Austin filing its CCN application, the City of Austin approved a preliminary plat of the initial
development within AELP’s property. The plat specifically provides that the wastewater service
was to be provided by Hornsby Bend Utility Company, Inc.

Pursuant to Section 13.246(a), the commission shall cause notice of the application to be
given to affected parties and, if requested, shall fix a time and place for a hearing and give notice
of the hearing....” “Affected person” means any retail public utility affected by any action of the
regulatory authority, any person or corporation whose utility service or rates are affected by and
proceeding before the regulatory authority, or any person or corporation that is a competitor of a
retail public utility with respect to any service performed by the retail public utility or that
desires to enter competition.” Section 13.002 Texas Water Code.

In addition, Section 5.115 of the Texas Water Code contemplates that an affected person
includes a person who may be affected. Austin Estates Limited Partnership contends that it is
affected by this application. Based on the statutory definition of affected person, clearly, Austin
Estates Limited Partnership is an affected person and should have been provided notice of this
Sale, Transfer and Merger application.

Hornsby Bend Utility Company and the City of Austin executed a settlement agreement ,




on October 20, 2003. Pursuant to the settlement agreement Hornsby Bend Utility Company
agreed to transfer a portion of Hornsby Bend Utility Company’s CCN No. 20650 to the City of
Austin, and on November 24, 2003, the City of Austin filed Application No. 34449-S with the
Commission. AELP contends that it is a customer of Hornsby Bend Utility Company, Inc. and
as such should be provided notice of the transfer. “Customer” is defined as “[a]ny person, fimm,
partnership, corporation, municipality, cooperative, organization, or governmental agency
provided with services by any retail public utility.” 30 TAC §291.3 (15). “Service” means any
act performed, anything furnished or supplied, and any facilities or lines committed or used by a
retail public utility in the performance of its duties under this chapter to its patrons, employees,
other retail public utilities, and the public, as well as the interchange of facilities between two or
more retail public utilities.” Section 13.001(21) Texas Water Code. ~ However, the City of
Austin did not provide notice to AELP. A utility that is transferring its service area to another
utility is required to provide notice to its customers of the sale and transfer.

The notice requirements for an application to transfer CCN areas from one provider to
- another are, in pertinent part, as follows:

Unless notice is waived by the executive director for good cause show, mailed notice

shall be given to the customers of the water or sewer system to be sold, acquired,

leased or rented or merged or consolidated and other affected parties as determined

by the executive director. 30 TAC § 291.112(c)(1).

The Order indicates that, “notice of the application was given to all affected and
interested parties.” However, AELP did not receive notice of this application. Even if such
application was published in the Austin American Statesman, AELP submits that the type of
notice was not sufficient to place it on notice of the above-referenced application. Accordingly,

AELP did not receive notice of this application and was able to file a request for a public hearing

on the application. If AELP had been provided notice of this application it would have certainly



requested a hearing on the application. Because, AELP had contracted with Hornsby Bend

Utility Company, Inc. to provide wastewater service, AELP contemplated that Hornsby Bend

Utility Company, Inc. would provide the wastewater service to its nine hundred thirty-one acres.
WHEREFORE, PREMISES CONSIDERED, Austin Estates Limited Partnership

respectfully prays that, upon consideration, its Motion to Overturn be granted.

Respectfully submitted,

DAVIDSON & TROILO, P.C.
919 Congress, Suite 810
Austin, Texas 78701

(512) 469-6006

Facsimile (512) 473-2159

By:yyv\m‘*— Qﬁ?

Maria S’énchez//
State Bar No. 17570810

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Austin Estates Limited Partnership’s
Motion to Overturn was served on the Applicant’s Attorney, Executive Director’s attorney, and

Public Interest Counsel via first class U.S. mail on this, the [3th day of December
2004.
/VVlM @imrj\ﬁq /
Maria Sanchez b
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’ Kathleen Hartnett White, Chairman
R. B. “Ralph” Marquez, Commissioner
Larry R. Soward, Commissioner

Glenn Shankle, Executive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Protecting Texas by Reducing and Preventing Pollution

November 10, 2004
Mr. Patrick W. Lindner
Law Offices of Davidson & Troilo
7550 W. IH-10, Suite 800 -
San Antonio, Texas 78229-5815

Re:  Application of the City of Austin to transfer a portion of the Certificate of Convenience and
Necessity from Hornsby Bend Utility Company, Inc. in Travis County, Texas

Dear Mr. Lindner:

Thank you for your letters to Mr. Glenn Shankle, expressing concern about the above referenced

application. Specifically, you indicated your client, Austin Estates Limited Partnership (“AELP”), owns

land located within the area subject to the settlement agreement between the City of Austin and Hornsby

Bend Utility Company in TCEQ Docket Nos. 2002-0189-UCR and 2000-0112-UCR. The settlement

agreement resulted in the City of Austin filing a Sale, Transfer, or Merger Application currently being
- processed by the TCEQ and assigned Application No. 34449-S.

According to your letter dated September 15, 2004, AELP is concermned regarding the effect of the
settlement agreement on the availability and cost of wastewater service and AELP objects to not
receiving actual notice of the TCEQ’s consideration and possible approval of the agreement designating
service areas. AELP requested a contested hearing.

A review of the documents and correspondence that has been submitted indicated AELP had a contract
with Hornsby Bend and paid them $25,000 for wastewater service in accordance with the “Agreement
to Provide Wastewater Service”. Hornsby Bend assigned the contract to the City of Austin. AELP
alleges that the City of Austin is refusing to provide service in accordance with the contact and is
imposing conditions to obtain or continue service under Texas Water Code, Section 13.250.

TCEQ has reviewed the correspondence that was received by you and the City of Austin. The applicant
provided Notice to Customers, Neighboring Utilities and Other Affected Parties on December 30, 2003.
The comment period for the timely filing of a protest ended January 30, 2004. Your letter requesting
a contested hearing is dated September 15, 2004. Also, it appears this is a Request for Service Issue and
not an issue that would require a contested case hearing related to the Sale, Transfer or Merger
Application. Therefore, the matter will not be referred for a public hearing at this time.

Please be advised the TCEQ staff has completed the final map and recommendation on this application.
The next step will be for the Chief Clerk's Office to post the recommendation on the Executive Director's
Agenda for signature by the executive director or a designee no fewer than three and no more than
fourteen (14) working days from the date of posting. During the period the item is posted you may
submit a Motion to Overturn to the Chief Clerk's Office in accordance with Commission filing

procedures.
P.0.Box 13087 ®  Austin, Texas 78711-3087 ® 512/239-1000 ® Internet address: www.tceq.state.tx.us

printed on recycled paper using soy-based ink



Mr. Patrick W. Lindner
Page 2
November 10, 2004

Thank you for the opportunity to respond to your concerns. If you have any additional concerns, please
contact Ms. Sheresia Perryman, of our TCEQ Utilities & Districts Section at (512) 239-3654.

Sincerely,

Michelle Abrams, Team Leader
Utilities Financial Review
Water Supply Division

MA/SP/ac

cc: Mr. Glenn Shankle, Executive Director, TCEQ, MC 109, P.0. Box 13087, Austin, Texas, 78711
Latius R. Prikyl, Phillips & Prikyl, L.L.P., 515 Congress Ave., Suite 2600, Austin, Texas, 78711
Mzr. Kenneth Ramirez, Bracewell & Patterson, L.L.P., 111 Congress Avenue, Suite 2300, Austin,
Texas, 78701
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