(&
hS
+q
a8

1. Stepher. Kiepfer. bame duly sworr. file the applicanor a: ine Mavor of the Vilizge of Wimberiey that 1 sus
capacit. lam gualifed and authonzed 1o file anc verify such apphicatior. am personallr farmihar with the maps fi}
with ths applicanor. anc have comphed with al: the TEQUITSIENTE CODWIMSC 1t tis apphication: and, tha: al’ su
Stalements maae and maners set forth therein are true and corec: | furthe state that the application 15 made 1 200
farth and tha: this appheanon does no: duphicate any filing presentis before the Texas Commy ssion on Environmential

Ouality,

-
P

o
1

&)
s

N,

I further represent that the appheanion form has 1o- been cnanged. aliered or amended from its o @mal Jorm availzble
only from the Commussion. ‘

I further represent that the Applicant will provide continuous and adequate service to all customers and

qualifiec applicants for service within its certificated serﬁc%
DI ~.

SUBSCRIBED AND SWORN TO BEFORE ME, 2 Notary Public 1 and for the State of Texas, this 25 day

——

7 4 i
o/ Xl 260K '
Y ]

{ /
>

i

S’

|- ' NOTARY PUBLIC
| / N
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s i \): \ V‘;‘\]"“
*’"FT e
LaLLi ‘
e I Y R e P ADPIICATION 16 2mens UMW N 0026 vt s T oamne |
Th= 1 nizage oF VWimberle har 11i=¢ ar appneanor w amenc CUN N 2003¢ wnath e - &Xas Commussior by
_ 1o N 1.55307

Vioble 1D

Eovironmenta! Qualim 1 provids sewer unhn semvice it Hevs Counn Texas

Tt proposec uuline service arez 15 Jocaled aDD""Jl”laP’}' ong m
generalh bounded on the weg: by Ranck Road 12 or the south o Wimber £ eXISUng cern
boundary or the eas: by the easterr Dropern boundanes of the Thomas O

Survey anc the John Marizs Surves macts o land. and north by Si~viime Drwe. S eethe enciosed m
o -~ - .
Service area

The 1otal arez being requested includes approximately 230 acres and no current eustomerc

A copy 0F the Proposed servige ares map 1 avalable at the Village of Wimber] evis Civ Hall 12210 Ranch B oad
12 Wimberlev, Texas 78676

4 request for 2 public hearing must be m WIIIng  You must state (1) vour name. mai img address. and davmr £
teigphone number. {2)the applicant'sname. aDpNCEUOE*lUH’lD:? o1 nnth:regomlzanl ereference 1o

(31 the statemen:, IV»L Tequest & public hearmg": 14 ¢ bried aescripiion of how' vou

nile norn of GQ‘W”ILWVI W ’mDS*l‘:‘"

qba w Surven . the Clemens Hensor

T The persons vou represent.

. Texas anch

rry

Ry
1uc.15C Service ar'gs

map of'the proposgd

118 applicatiod],

would be adversely by the grantmg of the aDDhC 2 for 2 CCN: and (3 vour Proposed adjusmens 1o the
appiicanor or CON wa c‘; would sanstv vour concerns and causs VOU 10 withdraw vour reguest for 2

Fersons who wisk 10 mtervene or commen: shoulc wmte the:

s

s exas Commussion on Environments) Quahy

viipgl

Ware Supbl'v Division

~t
=
'8
Ja
-
=
b
)
-
iy
]

Sec
P O Box '3(8

Austn, TX 78711-30587

with thirty (303 days from the date of this publication or nonice. A pubhc hearing will be held onlvifalegallv
suficient hearmg request 1s recerved or if the Co OMIMLSSION O 1ts OWT: MOLOT Tequests

mdmduels whe submut 2 vmﬁer hearmng regues: or z writien te juest to be nonfied if a hua*mo
notice 17 2 hearing 15 scheduled.

Ife public hearmg 151 requested, the Execunve Director will not 1ssue the CCN and will forward
the State Office of Admimistranve Hearmgs (SOAH, for 2 2 hearmg
hearng s held, the SOAH will submit 2 recommend dation 1o the Commussion for final decision.
hearmg 1< held. 11 wr 11'be 2 legal procesdmg similar 1o 4 c1vil iz 11 state district court

Sidesea informacion en Espznol. puede Nlamar al 512-238-0200.

TCEC-10362 (Rewises 11/05)

te & he aring, Q’uv Thoss

ne settlerment 1< reached and an

U107 & heanng.

18 set will recerve

the apphecanor 10
2 evidennary
If an evidentiary
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i Agque Development Inc, Matied it i
1421 W elis Branch Pkwy. Ste. 1063
Pllugervilie. T 78060-3230

The Village ¢ " Wimberiey has filed ar annhaazlor 16 emenc JCN No 20936 witt the Texas Commssior 01

Envron_ﬂfma Quehn 1o provide sewer unhny semvice 1 Hayve County.

Ths proposed uulr\ service ares 15 logated approximately one mile north of dovmtowr, Wimber]

,ner*TJ\ pounded on the west v Ranck Road 12, or th= south by Wimberiev's gxisung cern

LlI)CE‘. SC s8rvice &
- v

boundary. or the east o the easterr propern boundanes of the Thomas Cramshaw Survey. the Clemen: Hensipr,
Surver. and the John Marks Survey tracts of 1and. and nortr by Skvlime Drive, Sse the ene lowx mar o7 the propostd

SeIViICE area

The tota! area bemng requested meludes approxamalely 250 acres and no curren: customers.

£ reguest Tor 2 public hearing mus: be m WIng. Yot must state (1) vour name. mailn addresc

t?]anhonsnumba*" Jthe ajmlman SNAME. application number or anotbsrrec*»gm?aw reference 1o
e public hearme': 4} 2 bne’ deseription of how vou or me per
o)

50
"the granung of the applicanon Io~’f‘Cf\ and (3) vour pr ;
& graniir < dppiléation c 10 (o our ot TODOSEC a

/
4

applicanon or CCN which would sausfy vour concerns anc canse ou o withdraw vour request fo-

o

Persons who wist 10 miervene or com ment shoulc write the:

5
et

Texas Coxmrnl‘” 1on onn Environmental Quality
“ater Supply Division
Uﬁhmes an éD cts Secnon. MC-133
P. 0. Box 13087
_ALUSLE 1N 78711 -3087
withir thiry (30) davs from the date of th

s pubhicanon or nouce. 4 public hearing will be held
sufficient hednng request 18 received or if f

the Commussion on 115 own motion Tequesis a hean

indm'ciualC who submut 2 w tten hearmg request or @ written t equest ¢ be noufied 1f & hearmng 1s

nouce ii & heanng 1s scheduled

¢ hearmg 15 requestec, the Executive Director will not 1ssue the CCN and wall forward

c Te
the State Office of Admimistranve Hear mgs (SOAH ) for & hearmg. Ifno settlement 1 reached and
O

-
hearng 1 held. the SOAH \7»11 submu! 2 recommendation 1o the Comrmission for final decision.
held 1t willbea] gal proceeding symlar o 2 c1vil mal m state dismc: court

Si deses informacion en Espanol. puede llamar a} 512-229-0200.

TCEG-10382 (Revised 11/05)

and devnre
othis EDDHuaT]Oﬂ";
Ons Vou represenyr.

adiustmen: 1o 4
@ hearing.

¢ ‘D

AW

@
E.
2

o
[ !7
ny
—
(9%

v (1Q
n
)

(‘;‘

the application 1
an evidentiary
Ifan evidentiary

Page 15 of 2E




INOTIZE 10 2y

R Agus iuurca Urility . Inc. o0 ,
1421 Wells Branch Phwy, Ste. 102
Pilngerville. TX 78000-3230

The Village of Wimberiey has fils¢ ar. apphcanor 1o emenc CON No 2003€ watk the Tesas Commssior ah

TVITOnmENta; Juahty o provide sewer utihin service 1w Havs County Texas

ne Proposed u’ﬂm service arez 1< located z DD*CuJ“’lluI”"\ one nule north of downiown Wimberisy . Texas, anc i
generally bounasd on the west by Ranck Roacd 12, or the south oy Wimperley ‘s exastng certificated service ars
boundary, or the east by the easiern nroper boundar es of the Thomas Cramshaw S e, the Clement Hensog
Survey . and the John Marks Survey tracts of 13‘1':‘ andnorth by Skvlme Drive. See the enclosed mar of the Propose

T

The to12! area bemg requestec mcludes approxima telv 250 acres and no current customers
A request for 2 pubhic hearmg must be n Wnng Y ou must state (11 vour name, mailine addrese anc daviime

1elephone nu*noe., {2 the applicant's name .apphicanon number or anotherTece onizablerefer
3, the statement "I'we request & public hearmg": (412 brief gescripnior. of how vou or the perso

3
Vs
A
C
[
i
C
17
(4]
¢
-
=

N

woulc be adversely affected by the grannng of the applicanorn for 2 CCN; and (31 vour proposed adjusm men 10 the
apphcanon or CON which would sausfy vour coricems and cause VOU 10 withdraw vour reques: for ¢ hearing,

Persons who wish 10 misrvens or comment shouid wriie the.

Unlmes and Dismes n, MC-133
P O.Bo ¥
ustiz, 1 787711-3087

within tharty (30) davs from the date of this publication or notice. A public hearing will be held only if 2 legal Iy
sufficient hearmg request 1s recerved or 1if the Cormmussion on ite own motion Tequests a heannv Omnly those
md1 vaQL who submit 2 witten hearing reques: o- 2 writien request 10 be noufied 1f 2 hearng 15 set will Teceve

nonce 17 z heanng 1s scheduled.
If'z public hearnng 15 requested, the Executive Dirsctor will no® 1ssue the CON and will forward the applicatior to
the State Office of Admms auve Hearmgs (SOAH) for 2 hearmg. If no setflement 1s reached and an evidentiary
nearing 1s held, the SOAH will submit z recommendation to the Comrmssion for final decision. If an evidentiamy

-,

earing 15 held, 1t will be & legal proceeding stmlar 10 2 cnvil mal 1w state disme: court.

Sidesea informacion en Espanol. puede Hamar al 512-239-0200.
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ooving Sosiems and Tiner

NOTIZE OF £ PP 12T TIFIC2TE OF C SN
TG TR : VZE UTILITY SERA

[aad N 3 - !
e radal p»-anx Eaver suthorire 2( 1

933 E. Court S 1

Seguin. TX 78§133-5810 |
Tne Village of Wimberley hac file¢ ar app.icanon w amencd CCN No. 2005¢ with the Teyac Commussior af,
Environmenta. Quahn w provides sewer unbn service 1t Hevs Counny Texas

The propesec unulity semvice ares 16 jocated aos‘rﬁ’ matelr one mule north of downiown VWimberley. Texas. and if

generzlin bounded on the west by Fench Road 12 on the south by Wimberley ¢ exsung cernficalsC service arab

boundary on the ezst by the easier propery bounaaries o7 the Thomas Cramshaw Survey. the Clement Hensont

L

Survey. and the Johr Marks Survev tracts of land. and norh b v Skvhne Drve See the enclosed ma ar o' the proposeq

Tne tota: area bemg requested meludes approxamately 250 acres end no curren: customers.

A request for & public hearing mus: be 1 wrinmg. You must state (1) vour name. maihng address. and daviime
161 phonenumber: (2 the epplhcantsneme. application number or another recogmzable reference to this at)phc;mon
(3 the swatement. "L'we request : '
Wwoulg be adversely affecisd by t

apphcetion or CCN which wonld

ublic hearneg™ 4 z brie ODSJ"meor of m\« YOu or the personc vou

Q
e
L4
'(B
d
p
&
o
=3

granung o2 e applicanon for 2 CON. and (3, ¥Our proposed adjustment 1o the

D‘A o
o 'U

(=W
va)

atishy vour comcemns and canse VOou 1o withdraw vour r TeQUest o7 2 hearing,

Persons whe wisk 10 miervene or commens should wrie the:

1 oz Ervironmental Qualiy
Aater Supphy Division

nd Dismets Seetion, MC-152

‘ 13087

7113087

within thimy (301 davs from the date of this publication or nonice A public hearmg will be held only 1f z legally
S\lﬂluiu hearing request is recerved or 17 the Commssion on 1ts own motion = equests 2 heanng. Onlv thoge

dividuals who submut £ writter hearing request or 2 written = Juest 1o be nonufied 1f 2 heanmng is set wil] ;’ecezve!
nouce 1f & hearmg 15 scheduled.

1’2 pubhic heanng 1s requested. the Execunve Direcio- will not 1ssue the CCN and wall forward the apr)hcatlon to
r f 1

the State Office of annum stranve Hearings (SO AH | for 2 hearm no settlement 15 reached ang an evidentiary

o
hearmg 1 held. the SOAH wall submit 2 recommendatior to the Commussion for final decision. If an ewdenaar\

[
I
hearmg s held. 17 will be 2 legal procesding similar to & c1vil trial 1 state distot court

Sidesea informacion en Espanol. puede lamar al 312-236-0200.

TCEQ-103€2 (Revised 11/05) Page 77 of 7%




= U’ DO e ems ane i jref

NOTIZE OF 2P0 107100 O CERTIRIC
TOPROVIE SEVTET
Tc Citv of Wooodereel: Dat: Nomes Maies of
41 Champion Cir,
Woodcereek. TX 78676
The Village of W imberiey has flied ar appiicanon i amend No 20605¢ worr the Texas ~OIMIMSsIor. o
Environmental ¢ Qualm 1c provide sewer unlie servics Have C Lountv. Tesac

The proposed uthn service ar
gznerally bounded on the wegs oy Ranch
bomdary on the eas by the ezsiem propern
Survey. and the Johr Marks Surv
SeTvice arez

™
Th

he 1otal arez bang requested mcludas a
A request for 2 pubhe hearmg must be 11
tetmonemmoar (2)the applicant'sname. a
(21the statement. "Tiwe Tequest z public h

would be adversely affecied by th
application or CCN whick would san shvy

who wask t

g

Person € OT comment

Texas Co

R e
within thirty {3 %S

- 15 locared d“D’”“

evracis of land. and north by Sinviine Dinve See

approxima

grantng of t

from the date of this pubhcanon o orn

mately one mile nortk of auvmtom
Road 12 or the south Dy Wimberley ¢ X15Ung cert
» boundanes 07 the Thomas (vramsnav Survey. the O

the enc

tely 250 acres and ne curren cusiom

€rs

WItmg  You must state (1) Your name. mailing address. and da avime
apphean o“nam:)e* o*ajmne*rncufquzamsreIPTsnc-fz s a2ppheationy
sarmng". (41 4 brief dPs:rrmm of how wou or the PETsons you repre esent,
£ the 2 apphcanor for 2 CON. and (5 v ‘Our proposed adiustmen: 1o the
OUr CONCEINS anc cause vou to withdraw YOUr request 1or z hearng, :
should wrie he-
ommassion on Environmental Q_lc:ilf‘

Water Supply Division
Unlmes ané Disme 1 gction, MC-133
F O.Box 13087
Austn. TX 78711-3087
nouce. A pubhc hearmg will be helg only

£

sufficient hearmg request s recerved or 1f the Conmussion OT 1§ OWT monon: requests z hearng
mdviduals who subms 2 written heanng request or 2 writlen request 1o be nonfisd i 4 hearmg 15 se*
notice 11 a hearmg 1< scheduled,

& public hearmg 1¢ requested. the Eye cunve Director will not issue the CON anc will forward the ap
the State Office of Admimstr etive Hearmgs (SOAH) for 2 he carng. Ifno setilement 15 reached and an
hearmg 18 held. the SOAH wili submur & recommendanor to the Commiission for fina] decision If an
hearing 1 held. 11 will be & lega! pr oceedmg similar 10 2 c1vi] el 1m state distrct court,

Si deses informacion en Espanol. puede Hamar 4] 512 ~239-020¢.

TCEQ-103E2 (Revisec 11/05)

phication 1o
evide enhary
evident; ary
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“he Villege of Vimoeries hac fied ar ADPHCENON 0 ament TR e o af-
EnvITonmental Qualim 10 provide sevwes nhn service 1 Havs Counn Texas

i
The proposed unhn: servize arep 1o locates epproxamately ons mule nort of dovmtovr W mnberley. Texgs ang ik
generally pounoed or e west by Ranch Road 12 on the south by Wimberley s cxasing cernficated sergpe ared
poundary O the eas b the eastern Propern boundarizs of the Thomas Cramshav Surves the Clement Hengog
Survey. anc the Johr Mark s Survey racts of land. anc no-it 0y Skvhne Dmve  See the anclosed map of the propos=g

A request for & public hearmg mus: be 11 wrinng. You must state (1) your nmame. mailing address. ang daytims;
1elephone number (2)the apphicantsname apphication number Oranother recogmizable reference 10 this apphc—am on;
{2) the smtement. "I'we 1 ‘:QUDS; & public hearing". (4 2 brief €sCription of how vou or the DETSONE vou represen,
ould be adversely affectad by the grantmg of the apphcanon for ¢ CCN: anc (31 vour Proposea adjustment 1o the
apphca 1on or CON wihick would sansh YOUT CONCEmns anc cause vou 1o withdraw vour request for a hearing.

who wig

amately 250 acres and ne curren ¢

-

L 10 mlervens or commen- she

should write t

Q

CUsIomers.

Water Sug D’}’ Dznsmn
Unlmes and Drsmets Section, MC-133
P O.Box 13087
Austn, T2 76711-3087
withnn thirty (30 devs from the date of this publicanion: or notice. A public hearing will be held onh 1f 2 lecaliv
sufficient hearmng request 1s recerved or if the Comrmussion on 115 owm MOLOn Teguests a & hearmg ] i
mdividuals who submit 2 written hearing request or 2 wnmen Tequest 10 be notifiec 17 2 he anng 1s ser wi
nouce 1f 2 heanng 15 scheduled
If 2 public hearing 1= requested. the Executive Director will not 1ssue the CCN and wil] fo*warc the applicanon to
the State Office of Admmstranve Hea armgs (SOAH) for & hearmg. Ifno settlement 15 reached and ap ewmm
heanng 15 held the SOAH will submur 2 recommendanon to the Commussion for fing] demsion Ifan e\’]QenLla
hearmg 1c held. 11 wal’ be 2 legal proceedmng similar to 2 c1vil ma n state district court
A . . - ) 1
Si desea informacion en Espanol. puede llamar a) 512-236-0200. {
TCEG-10382 (Rewised 11/05)
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Comouiz Expense

AJIC Expense

~_.q___‘,v--_ﬁ. | -

insurancs Expense

Teiephone Expense

Salan Expense |

Utihne: Expense

Supply Expense

Mamienance & Reparr Expepse

Uther Expense

Tota' Unperanona,

| |
|
“ ,
i | !
5 | | 1|
| | |
| !
1 |
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CURRENT LiaBILITIES

SCCOUML Mevabiz '

I
; nowe Fevanie Dus 0 vep | . i i
5 i ‘ T T
| ~CCTHEl LXPENSE. i { { | i
{ ! i
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| TOTAL CURRENT | | ‘ ! f
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G CONTEcuon. i

Eypenses Genera: & AQrmmSTanve

Suiam Expenss

=
o
i
Lot
¥
8
s
7
B

\
I Compuie” Expenss !

Aute Exvense

Insurance Expense

Teiephone Expense

Uubnes Expense

Fropere Tes. Expense |

Evpense: Operanonal

Salem Expense

AUTG Expense

Utinues Expense

Suppl Expense

Maimntenance & Repar Expense

Othe- Zxpense

Toial Uperanonal
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| TOTAL CURRENT | i | | :
i ASSETE | | i | ! 1]
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122 Stree: Address I

‘ {Nc PC Eoxes T

: |
By TID

W\\ﬂ

l

E-Mai! Address:

Telephone Number

o

30. Primary NAICS Code 31. Secondary NAICS Code

. Primary SIC Code 28, Secondary SIC Code |
; {5 or & digits: (Soré digits)

{4 digrts} : (£ digits)

34, Description of Physical Location
| 35. Nearest City  State | Nearest Zip
I — |

3€. Latitude (N) | 37. Longitude fW
Minutes

:

Degrees Seconds Degrees Minutes

38. TCEQ Pr ograms in Which This Regulated Entity Participates /Jo* all programe have besr listed, P/ease a0d 10 thjs
list as needsd / you don*t know o are unsure, pisase mark “Unknown” | YOU KNow & permit or registration £ 1 s
pl~ase wriie 1t below the proara"r "

 Unknown

SECTION IV: Preparer Information ST e T S j!
39. Name i

Emilyw

Roogers

41, Teleohone Number

|44, E-mail Address: | erogers@bickersiaf. com

TCEQ-10400 {08/02)

Paor 2 nf o



30-8 1140 © 50200z
DpN
' = Tgygs DommissioT of Irwronmenia Dozl $ KRESIoN I
0O8DzF OF
Dms sunares Doliars anc 30708 v TR TR AT s T - ey N—
into il -1
Texae Commissior on Environmenta’ Qualiny o S
; TWC SIGNATURIE REQUIREL 17 DVEIF 5500.04
= C Boy 1308 ; ;)\ -~
e e anbe g »)/{ N
Lusur, Ty TET17-30BE . - =
MM AUTHDRIZED SIGNATURE
MO2OLEIM 1. aLO0CCS3N ZRR0TeR 2w
BICKERSTAFF, HEATH. SMILEY, POLLAN, KEVER & McDANIEL, L.L.P, PR N
4 1"6 L3
INVOI DATE | DESCRIFTION NET
12'30/200% N apnh s filing fee 100.0
]
1
]
Checi# Date Z781€  12/30/2005 Texas Commission or Environmenial Qualty $106.00
BICKERSTAFF, HEATH, SMILEY, POLLAN, KEVER & McDANIEL, LLL.P. - -
2TB15%
INVDICE DATE ¢ DESCRIPTION NET
2'30/2005 CCN applicator filing fee “00.00
Check# / Dale 27618 12/30/2005 Texas Commussion on Environmental Qualty §£100.00 ,
PRODUCT LT104C USE WITH 5372 ENVELOPE PRINTED IN U.E.A A
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10.

T ist of Attachments

GIS Information

—

nspection Information

Interlocal Agreement between the \'1llage of Wimberley and GBR A,
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Budget and Audit for the Village of Wimberley

Wimberley's Rate Ordinances
List of Neighboring Utilities

Village of Wimberley Wastewater Masterplan - Final Report (June
2002) and Land Use Assumption and Capital Improvement Plan for
the Village of Wimberlev Wastewater Treatment System - Technical
Report (January 2003)
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ar Sivor Madam:

Enclosec pizase find an origimal and fou T copies of the ahove-referenced application. Please
file the origina; and three copies, and ﬁl’e-SIa“q; the &ire copy of the application and returmn it 1o our
runner. Also enclosed is & checl made pevable to the TCEC 1o the amount of $100 ; o cover the
filing costs.

Thank you for vour assistance in this maner, If you have any questions, please grve me ¢ call
ar472-8021.

Sincc*e‘v
// / / /
m — /
Emily W, ¥4 oger @)
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30 TexReg 8979

30 Tex. Reg. 8979. 2005 WL 3543011 (Tex.Reg.)
(Cite as: 30 Tex. Reg. 8979)

TEXAS REGISTER
Volume 30, Number 52
DECEMBER 30. 2005
ADOPTED RULES
TITLE 30. ENVIRONMENTAL QUALITY
PART 1. TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY
CHAPTER 291 UTILITY REGULATIONS
SUBCHAPTER A. GENERAL PROVISIONS

*8979 30 TAC §§291.3, 291.5,291.7

*8958 The Texas Commussion on Environmental
Quality (TCEQ or commitssion) adopts the amendments
to §§291.3,291.5.291.7,291.101.291.1023 291.104 -
291.106. 291.109, 291.113, 291.115, 261.117, and
291.119. The commussion also adopts new §291.120.
Sections291.102,291.104,291.105,291.109.291.113,
291.119, and 291.120 are adopted with changes to the
proposed text as published in the September 30, 2005,
issue of the Texas Register (30 TexReg 6211).
Sections 291.3, 291.5, 291.7, 291.101, 291.106,
261.115, and 291.117 are adopted without changes to
the proposed text and will not be republished.

BACKGROUND AND SUMMARY OF THE
FACTUAL BASIS FOR THE ADOPTED RULES
The 79th Legislature, 2005, passed House Bill (HB)
2876, which amended Texas Water Code (TWC),
§§13.002. 13.241, 13.242, 13.244, 13.246. 13.247,
13.254,13.255, and 13.257. This bill also added to the
TWC, §§13.245, 13.2451, and 13.2551 and repealed
TWC, §13.254(h) and §13.2541. These changes relate
to revismg the criteria for obtaming, amending,
transferring. and decertifying certificates of
convemence and necessity (CCNs) for water and sewer
service. These changes also amended the mapping
requirements, which now require CCN holders to file
a copy of their service area maps in the respective
county deed records. The commission adopts the
changes to the requirements in this chapter to
correspond with the newly amended sections of the
TWC.

*8959 The 79th Legislature also passed Senate Bill
(SB) 425, relating to subdivision platting requirements

EXHIBIT

@
z
pad
o
g
=
4
&
F-]
E
3
o

and assistance for certain counties near an international
border. which amended the definition of affected
county. The commission will revise the definition of
affected county 1n this rulemakmg to correspond with
the TWC

In addition to the changes based on HB 2876 and SB
425, the commussion also modifies the definttion of
service; amends the contents of the CON applicaton:
amends the notice requirements for CCN transfers by
contract under TWC, §13.248; amends the
requirements for utilities that want to change names:
amends the requirements to include an agreement to
consent from the affected utility for dual certification
if consent exists: more specifically explains some of the
criterta for granting or amending a CCN: more
specifically explams CCN decertification  and
cancellation procedures, and amends the requirements
for applicants who owe delinguent fees or penalties.
These are requirements that have been 1dentified by
stakeholders and staff as causing confusion because of
differing interpretations. The changes to these
requirements will help to clanfy these rules and
eliminate the differences m mterpretation. This wil
provide more certamty for the entities that are regulated
by these rules.

HB 2876 requires the commission to promulgate rujes
to mmplement the changes to the TWC by January 1,
2006.

SECTION BY SECTION DISCUS SION

The commission will update the names of the agency,
the division, and the section used in Subchapters A and
G The commission also adopts updates to references to
the TWC. Fnally, the commission adopts formatting
changes throughout Subchapters A and G to be
consistent with guidance provided in the Texas
Legislative Council Drafting Manual, November 2004,
and to conform with Texas Register and agency
guidelines.

Subchapter A, General Provisions
The commission adopts the amendment to §291.3,

Defimitions of Terms, which revises the definition of
"Affected county" from "a county any part of which is

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.




30 TexReg 8979
30 Tex Reg 8979.2005 WL 354301] (Tex.Reg.)
(Cite as: 30 Tex. Reg. 8979

necessity under the rights granted by 1ts certificate and
this chapter. The commission adopts this amendment to
mplement TWC. §13.2451. ac amended by the 79th
Legislature.  Subsection (¢c) will specify that the
commission may not extend a munmicipahity's CCON
bevond its ETJ without the written consent of the
landowner who owns the property i which the
ceruficate 1s io be extended. The commission has
decided to remove that part of subsection (c), which
provides that the portion of any CCN that extends
beyond the ETJ of the municipality without the consent
of the landowner 1s void on September 1. 2005, The
commussion decided to remove the provision that states
that within 30 days of receipt of a written request by a
landowner m an area of a voided ceruficate, the
executive director shall affirm that the certificate is
modified to reflect the voided portion of the CCN and
direct the municipality to prepare and record revised
maps of 1ts service area withm 30 days of recept of the
affirmation. The commission has decided to remove the
provision that a municipality that holds a CCN. a
portion of which 1s void under proposed subsection (c),
may submit an application to the commission to
reinstate all or a portion of such voided area if the
municipality has obtaned the written consents of all
affected landowners. The commission removed the
language in §281.105(c)(2) regarding the voiding of a
city's CCN outside 1ts FTJ for lack of landowner
consent, subsequent executrve director affirmation, and
potential reinstatement of the void portion of the CCN
because the second sentence in TWC, §13.2451 (b), as
enacted by the 79th Legislature, 1s self-implementing
and does not require any further action by the
commiission.

As aresult of input and comments from affected parties
and the public, the commission recognizes the
existence of mterpretive differences m regard to CCNs
outside cities' ETJs Therefore. the commission will not
take any affirmative action on cities' CCNs outside
therr ETJ until after J anuary 1, 2008, in order to
conduct a study and to provide opportunities to cities to
obtam any necessary landowner consent 1n those areas.
This will also allow the legislature to further consider
this very important issue. Duning tins penod. the
commission_will_consider those portions of cities'
pendmg CCN applications that are outside their ETJ
only of thev provide landowner consent for those areas.

The commission also adds subsection (d)(3)(A) and (B)

to specify that a municipality shall notify the
commussion prior to filing an emment domam lawsuit
to acquire a substandard water or sewer system and that
the mumicipality, 1n 1ts sole discretion. shall request that
the commussion either cance] the CCN of the acquired
system or transfer the certificate to the municipality and
that the commussion shall take such requested action.
The commission adopts this amendment to clarify that
the CCN 15 still 1n operation even though the system
has been acquired by eminent domarn and that the city
must cancel or transfer the CCN so that the portion of
the utility bemg acquired 1s no longer obligated 10
provide service.

The commission adds subsection (d) to §291.105.
Subsection (d) will specify that if an area 1s within the
boundanes of a municipality, a retail public utility that
is certified or entitied to certification can continue and
extend service in 1ts area of public convenience and
necessity unless a municipality with a population of
more than 500,000 exercises its power of eminent
domain under §291.105(d)(3). Subsection (d) would
also specify that a municipally owned or operated
utility may not provide retail water and sewer utility
service within the area certificated to another retail
public utility without first having obtained from the
commission a CCN that imcludes the areas to be served.
Additionally, subsection (d) specifies that this section
may not be construed as limiting the power of
municipalities to Incorporate or extend their boundaries
by annexation. Fmally, subsection (d) would provide
that a municipahty with a population of more than
500,000 may exercise the power of emment domain in
the manner provided by Texas Property Code, Chapter
21, to acquire a substandard water or sewer system if
all the facilities of the system are located entirely
within the municipality's boundaries and that the
municipality shall pay Justand adequate compensation
for the property. The commission adopts this
amendment to implement TWC, §13.247, as amended
by the 79th Legislature.

The commission adopts the amendment to §291.106,
Notice for Applications for Certificates of Convenience
and Necessity, which outlines the requirements for
notice related to applications for CCNs, and 1s retitled
"Notice for Applications for Certificates of
Convenience and Necessity and Requirements for
Recording Maps and Descriptions of Areas Covered by
Certificates of Convenience and Necessity," because it

© 2006 Thomson/West. No Claim to Ong. U.S, Govt. Works.
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Attachment No. 9
List of Neighboring Utilities

I. Aqua Development Inc.
1421 Wells Branch Pkwy, Ste. 105
Pflugerville, TX 78660-3230

2. Aqua Source Utility, Inc.
1421 Wells Branch Pkwy, Ste. 105
Pflugervilie. TX 78660-3230

3. Guadalupe-Blanco River Authority

933 E. Court St.
Seguin, TX 78155-5819

4. City of Woodcreek
41 Champions Cir.
Woodereek, TX 78676

Application by the Village of Wimberley to
Amend Sewer CCN No. 20936
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TCEQ DOCKET NO. 2006-0373-UCR
SOAH DOCKET NO. 582-06-2906

APPLICATION OF THE VILLAGE BEFORE THE STATE OFFICE

§

OF WIMBERLEY TO AMEND §
SEWER CERTIFICATE OF § OF

CONVENIENCE AND NECESSITY §

NO. 20936 IN HAYS COUNTY, §

§

APPLICATION NO. 35236-C ADMINISTRATIVE HEARINGS ‘

b

.

AQUA TEXAS’ AMENDED MOTION TO DISMISS - <

TO THE HONORABLE ADMINISTRATIVE LAW JUDGES:

COME NOW, Aqua Utilities, Inc. and Aqua Development, Inc. d/b/a Aqua Texas, Inc.
(“Aqua Texas”) and file this Amended Motion to Dismiss Application to Amend Certificate of
Convenience and Necessity No. 20936 (Application No. 35236), filed by the Village of Wimberley
on December 30, 2005 and amended by it on November 6, 2006 (“Application”),' and respectfully
show the following:

I. BACKGROUND
A. Aqua Texas’ existing service in Wimberley area.

Aqua Texas is the largest investor-owned water and wastewater utility in Texas, providing
water service to more than 100,000 customers and wastewater service to more than 38,000 customers
in 51 Texas counties. Among those is Hays County, where Aqua Texas serves over 1,200
wastewater customers. Aqua Texas’ Hays County operations center around the Village of

Wimberley, Texas (“Wimberley”). Aqua Texas holds CCN No. 20453, under which it provides

! Aqua Texas does not protest or request dismissal of those portions of the CCN area requested by Wimberley
in the Application that are within “Wimberley’s present and future service area,” as defined and delineated by the
settlement agreement between the Village of Wimberley and AquaSource Utility, Inc., executed on June 27, 2002. A
copy of that Agreement is attached hereto as Exhibit A.

9
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sewer service to the Wimberley area (including portions of the Village of Wimberley, all of the City
of Woodcreek and other surrounding areas). It provides that service with its Woodcreek Wastewater
Treatment Plant (“Woodcreek WWTP”), which operates under TCEQ Discharge Permit No. 13989-
001 and has a total permitted capacity of 0.375 MGD. Aqua Texas has constructed and is operating
the first 0.25 MGD phase of the Woodcreek WWTP, and has excess uncommitted wastewater
treatment capacity available in that phase.

B. Wimberley’s existing CCN with GBRA.

By contrast, the newly incorporated Village of Wimberley has a wastewater CCN,? that it
shares with the Guadalupe-Blanco River Authority (“GBRA”), but lacks the sewer treatment
facilities to serve the areas it currently has under CCN — not to mention the new CCN it seeks by
this Application. The reason Wimberley shares its existing CCN with GBRA is because it lacks the
“financial, managerial, and technical capability to provide continuous and adequate service” to its
existing customers. See TEX. WATER CODE § 13.241(a). Wimberley relies completely on GBRA
to finance, build, construct, own and operate a sewer system to serve “Wimberley’s” customers. See
Exhibits B (Interlocal Agreement between GBRA and Wimberley) and C (Operating Agreement
between GBRA and Wimberley). GBRA is responsible for building an entire system for the existing
CCN area, including a treatment plant, collection and holding facilities, and lines. Exhibit C at 3.
Although it has had 4 years since the GBRA/Wimberley CCN was granted, GBRA has failed to do
so. GBRA has not developed, designed, permitted, or financed a wastewater system for Wimberley,
though required by the Operating Agreement to do so. Id. Neither has it even commenced

construction of such a system. Id. With one exception, there is no wastewater service in the existing

2 Wimberley obtained its dually-certified CCN in 2002.
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GBRA/Wimberley CCN area.” Nor has Wimberley provided any wastewater service in its existing
CCN area.

Rather than concentrate on providing service for the residents of its existing CCN area,
Wimberley now seeks to expand its monopoly service territory far outside its city limits. It has not,
however, sought dual certification with GBRA in its Application. Wimberley instead seeks to. go
italone, despite its demonstrated inability to provide continuous and adequate service to ifs existing
service area. Thus, Wimberley’s “amendment” is not an amendment at all, but a request for a new
CCN area certificated only to it. Given its current failure to provide service in its existing CCN area,
Wimberley’s motives in expanding its service territory given its present situation are unclear at best.
C. Wimberley’s New Application.

On December 30, 2005, Wimberley filed its Application to amend its wastewater CCN No.
20936. A copy of the Application is attached as Exhibit D. It is undisputed that the CCN
Application as originally filed: 1) sought to expand Wimberley’s CCN in an area outside its city
limits and extraterritorial jurisdiction (“ETJ”); 2) failed to demonstrate consent of landowners in the
affected area; 3) failed to include any request for service from affected landwoners; and, 4) failed
to request service from Aqua Texas or other nearby utilities.

After Aqua Texas and affected landowners protested Wimberley’s CCN Applicatian,
Wimberley amended its application on November 6, 2006 by deleting a substantial portion of its
initially requested CCN area. But that amendment did not cure the previous defects. Even after that
amendment, Wimberley still seeks a CCN for an area both outside its city limits and ETJ without
the consent of the affected landowners. Wimberley’s amendment still does not contain a single

request for service for the remaining CCN area it seeks. Nor has Wimberley requested service from

* The only customer presently receiving sewer service within the GBRA/Wimberley CCN area is a retirement
home served by a small sewer package plant that was installed by the developer of that property.
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Aqua Texas, which stands ready, willing and able to provide wastewater service with its nearby
treatment plant.

Wimberley’s decision to file its Application on December 30, 2005 is no coincidence.
During the 2005 legislative session, the Legislature substantially amended Water Code Chapter|13
to curb certain CCN abuses, especially those involving small cities using CCNs outside their Jity
limits and ETJ for improper purposes. The Legislature specifically provided that:

The [TCEQ] may not extend a municipality’s [CCN] beyond its [ETJ] without the

written consent of the landowner who owns the property in which the certificate is

to be extended. The portion of any [CCN] that extends beyond the extraterritorial

jurisdiction of the municipality without the consent of the landowner is void.

Tex. H.B. 2876, 79th Leg., R.S. (2005) (“H.B. 2876”) (codified as TEX. WATER CODE § 13.2451 (b)
(“Section 13.2451)). Section 13.2451 not only withdraws the TCEQ’s jurisdiction to issue CCNs
to cities for areas outside their ETJs (unless the landowner consents), it even voids those already in
existence. This withdrawal of the TCEQ’s jurisdiction and voiding of preexisting CCNs came into
effect on January 1, 2006. Tex. H.B. 2876, 79th Leg., R.S., ch. 1145, § 15 (2005).

Seeking to avoid this new law, Wimberley filed its Application on December 30, 2005, just
two days before the new law became effective. But its effort to avoid the new law is ineffective
because, after January 1, 2006, even existing CCNs beyond a city’s ETJ are void unless the
landowner consents. Here, by Wimberley’s own admission, there has not been a single request for
service — much less actual consent of the landowners of the proposed CCN territory. Exhibit D at
6. Thus, Wimberley’s Application seeks a CCN amendment that would be void ab initio. Such a
request asks an agency to perform a useless and futile act.

The TCEQ adopted rule changes in response to Section 13.2451. In making those changes,

the TCEQ recognized the immediate jurisdictional bar to applications like Wimberley’s. In the

preamble to its rule amendments, the TCEQ declared that it would “consider those portions of cities’

Page 4 of 11




pending CCN applications that are outside their ETJ only [i]f they provide landowner consent for
those areas.” 30 Tex. Reg. 8979, 8961 (emphasis added) (excerpt attached as Exhibit E). In other
words, the TCEQ recognized that it could not grant nor even consider applications like Wimberley’s
pending as of January 1, 2006, because it lacked the jurisdiction to grant such CCNs. Wimberley
failed to provide any evidence of consent, and according to the TCEQ’s own pronouncements, its
Application must therefore be dismissed. Because the TCEQ lacks jurisdiction to grant the CCN
requested in the Application, it must be dismissed pursuant to I TEX. ADMIN. CODE § 155.56(b).*

Wimberley’s Application contains other fundamental flaws as well. Even if Wimberley were
allowed to proceed under the old law (the law in effect prior to January 1, 2006), the TCEQ cannot
issue a CCN in the absence of “the need for additional service in the requested area,” or written
requests by Wimberley to neighboring utilities like Aqua Texas to obtain service from existing sewer
systems in the area. 30 TEX. ADMIN. CODE291. 102(d)(2); 30 TEX. ADMIN. CODE §§ 291.1 02(b)(2),
(c). By failing to include even a single request for service, Wimberley did not make the threshold
showing of demonstrated need for service needed to invoke the TCEQ’s jurisdiction. Similarly, by
failing to request service from Aqua Texas or other nearby utilities, Wimberley’s Application failed
to meet a fundamental, threshold requirement. Its facially-defective Application therefore failed to
invoke the TCEQ’s jurisdiction and must be dismissed for those independent reasons.

II. ARGUMENT AND AUTHORITIES

A. The TCEQ lacks jurisdiction to grant the Application under Section 13.2451.

Section 13.2451 veids any municipal CCN outside of a city’s ETJ granted before January 1,

2006. An agency’s jurisdiction is always “construed under the presumption that the Legislature

* Dismissal is warranted on the grounds that TCEQ, as the referring agency, lacks of Jjurisdiction over the
matter and that no statute or rule authorizes SOAH to conduct this proceeding. 1 TEX. ADMIN. CODE § 155 .56(b)(1),

2.
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never intends that the functions committed to the agency should be exercises in futility.” Beaver
Express Service, Inc. v. Railroad Comm'n, 727 S.W.2d 768, 773-74 (Tex. App.—Austin 1987, writ
denied) (citations omitted). The grant of Wimberley’s Application would be Jjust such an exercise
in futility. Under Section 13.2451, a CCN for including the area requested by Wimberley’s
Application “is void.” TEX. WATER CODE § 13.2451(b). The TCEQ has recognized this fact in its
rules adopted in response to Section 13.2451. The preamble to those rules states clearly that the
TCEQ will consider applications like Wimberley’s that predate Section 13.2451 “only [ilf they
provide landowner consent for those areas.” Exhibit E (emphasis added). If the TCEQ will not
even consider applications like Wimberley’s, there is no jurisdiction on which this Court may
proceed onits Application. Wimberley’s Application not only fails to demonstrate consent from the
landowners in its requested CCN area, it clearly states that it has not even received a single request
Jor service from the area. ExhibitD at 6. Wimberley’s November 7, 2006 Application amendment
did not change this fact. Even after that amendment, Wimberley still seeks a CCN outside its ETJ
for which it lacks landowner consent.

Section 13.2451 withdrew the TCEQ’s jurisdiction to grant CCNs like that requested by
Wimberley. The purpose of Wimberley’s Application was only to beat the deadline set forth in H.B,
2876. However, even if it beat that deadline, the grant of Wimberley’s requested CCN amendment
would be a nullity, because any such CCN would be void ab initio. The TCEQ recognized this fact
when it stated that it would not process applications like Wimberley’s regardless of when filed in
the absence of landowner consent. Exhibit E. The fact that Wimberley failed to produce any
requests for service — much less landowner consent — by its November 7, 2006 amendment
reinforces Aqua Texas’ jurisdictional complaint. Wimberley’s Application must be dismissed

because: 1) the TCEQ lacks jurisdiction to grant the requested CCN amendment; 2) because no
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statute or rule authorizes SOAH to conduct this proceeding; and, 3) because the TCEQ has itself
stated that it will not process applications like Wimberley’s. 1 TEX. ADMIN. CODE § 155 .56(b)( 1),
(2).

B. No valid requests for service support Wimberley’s Application.

In addition to applying for a CCN amendment that would be void ab initio, Wimberley’s
CCN Application is facially defective. Wimberley has thus failed to properly invoke the agency’s
Jurisdiction. Hager v, Carter, 554 S.W.2d 956, 958-59 (Tex. Civ. App.~Texarkana 1977, no writ)
(finding that “the courts of this State on numerous occasions have held that defective applications
will not invoke or confer Jurisdiction upon administrative agencies and that orders of an
administrative agency pursuant to a defective application are void.”).

Among the issues the TCEQ must consider when it receives an application for a CCN is “the
need for additional service in the requested area.” 30 TEX. ADMIN. CODE 291 | 02(d)(2). The TCEQ
is barred from granting a CCN where the requested expansion is not “necessary for the service,
accommodation, convenience, or safety of the public.” 30 TEX. ADMIN. CODE § 291.102(c). Not
only has Wimberley failed to demonstrate such a need in this case, it has admitted that no one lives
inthe CCN area it requests and that no landowners or prospective landowners have requested service
for the area. Exhibit D at 6. Wimberley’s requested amendment js not “necessary for the service,
accommodation, convenience, or safety of the public.” 30 TEX. ADMIN. CODE § 291.102(c). This
is not a case where there is a dispute about whether there is sufficient need to justify a CCN. Here,‘
there is no need. Wimberley’s did not file its Application to satisfy an arguable need for service, but
to beat the Legislature’s deadline for withdrawal of TCEQ’s jurisdiction to issue the CCN area
requested.  As submitted, Wimberley’s Application is facially defective and affirmatively

demonstrates that it is not entitled to its requested CCN amendment and must therefore be dismissed.
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C. Wimberley failed to request service from neighboring utilities.

Wimberley’s CCN Application is also facially defective because it failed to make written
requests for service from each sewer service provider within a two mile area and to include copies
of those requests and the responses received with its Application. 30 TEX. ADMIN. CODE §
291.102(b). Wimberley was required to make those requests because its Application was not for an
expansion of the existing CCN it shares with GBRA, but instead for a new CCN in Wimberley’s
name alone. In other words, although incorrectly styled an “amendment,” Wimberley in actuality
seeks anew CCN by itself. Wimberley has thus failed to properly invoke the agency’s jurisdiction,
and its Application must be dismissed. Hager, 554 S.W.2d at 958-59.

Consistent with the Legislature’s mandate for sewer system regionalization, Water Code
Chapter 13 prefers issuance of CCNs to existing regional sewer service providers over new providers
who must construct entirely new systems. TEX. WATER CODE § 13.241(d). Wimberley has not built
a system to serve its existing CCN area, and has instead relied upon GBRA to do so. GBRA has
failed in that task. As a result, only a tiny portion of potential sewer customers within the
GBRA/Wimberley existin g CCN area are presently receiving sewer service. Now Wimberley, which
lacks the financial, managerial and technical capability to build and operate a system to serve the
customers 1n its shared CCN with GBRA, seeks a new CCN to serve additional customers out81de
its ETJ by itself.

To carry out the Legislature’s regionalization mandate, the Water Code requires an applicant
like Wimberley to prove that service from another existing sewer utility in the area is not
economically feasible as part of a CCN application. TEX. WATER CODE § 13.241(d). It also requires
the TCEQ to consider the effect that granting a CCN would have on retail public utilities of the same

kind already serving the proximate area. TEX. WATER CODE § 13.246(c)(3). These requirements
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are further developed by the TCEQ’s rules. Those rules require CCN applications like Wimberley’s
to include, among other items:

(D) alistofall . .. sewer systems within a two-mile radius of the proposed
system;

(2) copies of written requests seeking to obtain service from each of the . . .
sewer systems or [a] demonstrat[ion] that it is not economically feasible to obtain
service from a neighboring . . . sewer system; [and,]

(3) copies of written responses from each of the systems from which written
requests for service were made or evidence that they failed to respond.

30 TEX. ADMIN. CODE § 291.102(b)(1) - (3). When fulfilled, these requirements ensure that existing
regional providers like Aqua Texas get the first opportunity to serve new nearby customers. They
also ensure that new customers pay the lower rates associated with expanding existing systems,
rather than building entirely new systems. Of those three requirements, Wimberley only fulfilled
the first. The only relevant information contained in the Application is a simple “List of
Neighboring Utilities.” See Exhibit F. It cannot be disputed that Wimberley’s Application does not
comply with 30 TEX. ADMIN. CODE §§ 291.102(b)(1)-(3). Because Wimberley’s Application is
facially defective and fails to invoke the TCEQ’s jurisdiction, it must be dismissed.
HI. PRAYER

For the forgoing reasons, Aqua Texas respectfully requests that Wimberley’s Application be

dismissed on the grounds that the TCEQ lacks of jurisdiction over it and that no statute or rule

authorizes SOAH to conduct this proceeding.
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Respectfully submitted,

HAZEN & TERRILL, P.C.

C Tww

Paul M. Telrill I1I

State Bar No. 00785094
Howard S. Slobodin
State Bar No. 24031570
810 West 10™ Street
Austin, Texas 78701
Tel: (512) 474-9100
Fax: (512) 474-9888

ATTORNEYS FOR AQUA UTILITIES, INC. AND
AQUA DEVELOPMENT, INC., D/B/A AQUA
TEXAS, INC.
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CERTIFICATE OF SERVICE

I hereby certify that on November 29, 2006, a true and correct copy of the foregoing has been

served on the following as indicated:

Emily Rogers

Via Facsimile: (512) 320-5638

Bickerstaff, Heath, Smiley, Pollan, Kever, & McDaniel LLP

816 Congress Avenue, Suite 1700
Austin, TX 78701

Blas J. Coy

Texas Commission on Environmental Quality
Office of Public Interest Counsel

MC-173

P.O. Box 13087

Austin, TX 78711-3087

Brian McCleod

Texas Commission on Environmental Quality
Office of Public Interest Counsel

MC-175

P.O. Box 13087

Austin, TX 78711-3087

Roger Engemoen, Jr

Trustee

Estelle Ervine Engemoen Trust
Austin, Texas 78701

Michael D. Stevens
Fitzgerald, Majors & Stevens
P.O. Box 727

Wimberley, TX 78676

Docket Clerk

Texas Commission on Environmental Quality
Office of the Chief Clerk

P.O. Box 13087

Austin, TX 78711-3087

Barbara A. Boulware-Wells
Bovey, Akers Bojorquez, LLP
12325 Hymeadow Dr., Suite 2-100
Austin, Texas 78750

Via Facsimile: (512) 239-6377
Via Facsimile: (512) 239-0606

Via Facsimile: (512) 343-7911
Via Facsimile: (512) 847-5131

Via Facsimile: (512) 239-5638

Via Facsimile: (512) 250-0749

P

Paul M. Terrill, ¥II
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Bickerstaff, Heath, Smiley; Pollan, Kever & McDaniel, L.Lp

1700 Froat Bank Plags 816 Congress Avenue Austin, Tems T8701-2443 (612)472-0021 Pax (512)120-5685 wwW.biekeratalf.com

EXAS”

June 24, 2002

Mr. Mark H. Zeppa, Esgq.

Law Offices of Mark H. Zeppa, P.C.
4833 Spicewood Springs, #202
Austin, Texas 78755-8436

RE:  Application by Village of Wimberley to Obtain a Sewer Certificate of Convenien e
and Necessity in Hays County; SOAH Docket No. 582-01-3914; TNRCC Docket
No. 2001-00845-UUCR

Dear Mr Zeppa:

The Village of Wimberley (*Wimberley”) has authorized me to place in writing the terms of
Wimberley's and AquaSource Utility Inc.’s (“ASU”) settlement agreement that the parties orally
agreed to on June 19, 2002.

SETTLEMENT T N

L. Wimberley agrees to amend its application in the above-referenced proceeding to delete a
portion of its requested service area. The area to be deleted is highlighted on the attached
map and is referenced as ASU’s present and future service area,

2. ASU agrees to withdraw its protest to Wimberley’s sewer CON application, s amended, per
this settlement agreement. ASU also agrees to withdraw as party in the above-referenced
proceeding with the understanding that ASU will continue to be included on the “Service
List” to enable ASU to monitor the proceeding,

3. Wimberley agrees not to oppose ASU's CCN amendment for extended service corridors
along FM 2325 and RR 12 and for new service areas at its WWTP and the Wimberley Senior
Citizens Center.

4, ASlJagrees notto oppose future applications by Wimberleyto amend its sewer CCN, so long
as the requested service area in any such CCN amendrment application, is located within the
area delineated on the attached map as Wimberley’s present and future service areg.




Mr. Mark H. Zeppa
June 24, 2002
Page 2

5. Wimberley agrees not to oppose future applications by ASU to amend its sewer CCN, so long
as the requested service area in any such sewer CCN amendment application, is located within
the area delineated on the attached map as ASU’s present and future sewer area.

If the above-mentioned settlement terms are acceptable to ASU, please indicate ASU’s am;roval in
the space provided below. Should you have any questions, please call me at (512) 404-7878,

Sincerely,

B%«ijx

Bruce Wasinger

APPROVED on _c@ 4¥b of June, 2002.

VILLAGE OF WIMBERLEY

By: J&ﬁ%\
Tony ¢e

Mayor

#.

APPROVED on 1/ of June, 2002,

AQUASOURCE UTILITHS, INC.

y:

w

Dav: Beyer
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Blumberg No. 5119

INTERLOCAL AGREEMENT BETWEEN THE GUADALUPE-BLANCU
RIVER AUTHORITY AND THE VILLAGE OF WIMBERLEY

STATE OF TEXAS §
§
COUNTY OF HAYS §
,
This Interlocal Agreement (“Agreement”) is entered into as of the =< day of
April, 2002 (the “Effective Date”) by and between the GUADALUPE-BLANCO RIVER
AUTHORITY (“GBRA”) a conservation and reclamation district and political
subdivision of the State of Texas created pursuant to Article XVI, Section 59 of the Texas
Constitution by special act of the Legislature formerly compiled at Article 8280-106,
Vernon’s Annotated Civil Statutes and the VILLAGE OF WIMBERLEY, Texas
(“WIMBERLEY?™), each organized and existing under Texas law and acting in a lawful
manner through their authorized representatives.

RECITALS

WHEREAS, WIMBERLEY and the GBRA desire to enter into an interlocal
cooperation agreement in accordance with the terms and provisions of Chapter 791,
Texas Govt. Code (“Interlocal Cooperation Act”); and

WHEREAS, Texas law allows govemmental entities to enter into interlocal
agreements to increase the efficiency and effectiveness of local governments by
authorizing them to contract with one another; and

WHEREAS, WIMBERLEY has applied for a Certificate of Convenience and
Necessity (“CCN”) to provide retail sewer service for the residents and businesses within
the requested area covered by the CCN; and

WHEREAS, WIMBERLEY desires to have the GBRA develop, design, finance,
construct, permit, operate and maintain sewer facilities on behalf of WIMBERLEY; and

WHEREAS, WIMBERLEY has determined that contracting with the GBRA to
operate and maintain sewer facilities on behalf of WIMBERLEY will increase the
efficiency and effectiveness of the retail sewer service provided to its residents and
businesses; and

WHEREAS, the GBRA has reviewed the needs of WIMBERLEY and determined
that 1t can efficiently and effectively develop, design, finance, construct, permit, operate
and maintain sewer facilities in the service area of WIMBERLEY’s CCN; and

WHEREAS, WIMBERLEY and the GBRA have heretofore entered into that
certain agreement dated April A , 2002 (the “Operating Agreement”) wherein GBRA
has agreed to develop, design, finance, permit, construct, operate and maintain a sewer




System to provide retail sewer service to residents and businesses located with
WIMBERLEY’s CCN service area.

WHEREAS, WIMBERLEY s City Council has reviewed and voted to accept the
terms of this Agreement by a duly constituted quorum of the City Council at a properly
noticed and called meeting of the City Council; and

WHEREAS, the Board of Directors of the GBRA has reviewed and voted to accept

the terms of this Agreement by a duly constituted quorum of the GBRA Board at a
properly noticed and called meeting of the GBRA Board.

AGREEMENT

Now, THEREFORE, for and in consideration of the mutual covenants and
agreements contained herein, the parties hereby agree as follows:

1. Definitions

“WIMBERLEY”. The term WIMBERLEY refers to Village of Wimberley, the
City Council of the Village of Wimberley and any and all officers and/or employees of

the Village of Wimberley.

“CCN” or “Certificate of Convenience and Necessity”. The terms CCN and
Certificate of Convenience and Necessity refer to the CCN permit requested and to be
issued by the Texas Natural Resource Conservation Commission to WIMBERLEY for
the provision of retail sewer service to the Customers within the territorial boundaries of
the CCN.

“Customer”. The term Customer generally refers to any residential or business
user of retail sewer service within the service area of WIMBERLEY s CCN.

“Services”. The term Services refers to the retail sewer service provided by the
GBRA to WIMBERLEY in accordance with the Operating A greement.

2. Commitments of the GBRA

(a) In consideration of the mutual covenants contained herein, and upon
approval of the Operating Agreement by GBRA and WIMBERLEY,
GBRA will, in accordance with the terms and conditions of said
agreement, develop, design, finance, permit and construct any and all
capital improvements necessary to own, operate and maintain sewer
facilities for WIMBERLEY and to provide retail sewer service to
Customers within the service area of WIMBERLEY’s CCN.

(b) GBRA agrees to support WIMBERLEY’s Application for a CCN with
technical and legal support services; provided, however, GBRA shal] have




the right to provide input to WIMBERLEY on all material issues relating
to WIMBERLEY s Application for a CCN and should WIMBERLEY and
GBRA fail to reach agreement on any such material issue, GBRA shall
have the sole and exclusive right and discretion to withdraw its legal and
technical support services of WIMBERLEY s Application for a CCN.

3. Commitments of WIMBERLEY

In consideration of the mutual covenanis contained herein, and in accordance with
the terms and conditions of the Operating Agreement, WIMBERLEY hereby agrees to
provide GBRA with the exclusive right to service any and all Customers within the
service area of WIMBERLEY’s CCN for the provision of Services for so long as this
Agreement and the Operating A greement are in effect.

4, Compensation

Compensation paid by WIMBERLEY and Customers to GBRA for the
development, design, financing, permitting, construction, operation and maintenance of

the sewer facilities shall be in accordance with the Operating Agreement.

s. Term of the Asreement

The term of this Agreement shall commence on the Effective Date and continue
in effect for so long as the Operating Agreement remains in effect.

6. Termination of the Agreement

Neither Party shall have the i ght to terminate this Agreement for so long as the
Operating Agreement remains in effect. This Agreement shall terminate upon the
termination of the Operating Agreement.

7. Indemnification

ONLY TO THE EXTENT PERMITTED BY TEXAS LAW, EACH PARTY
SHALL INDEMNIFY, DEFEND, AND HOLD HARMLESS THE OTHER
PARTY, ITS OFFICIALS, OFFICERS, TRUSTEES, AGENTS, AND
EMPLOYEES, BOTH PRESENT AND FUTURE, FROM ANY CLAIMS,
EXPENSES, COSTS (INCLUDING, BUT NOT LIMITED TO, ALL COSTS OF
DEFENSE, SUCH AS FEES AND CHARGES OF ATTORNEYS, EXPERT
WITNESSES AND OTHER PROFESSIONALS AND ALL COURT OR
ARBITRATION OR OTHER DISPUTE RESOLUTION COSTS), DEMANDS,
JUDGMENTS, CAUSES OF ACTION, SUITS OR LIABILITY OF ANY
NATURE, INCLUDING, BUT NOT LIMITED TO, CLAIMS FOR BODILY
INJURY, DEATH AND PROPERTY DAMAGE WHICH MAY ARISE FROM
THE NEGLIGENT OPERATION OF THE SEWER FACILITIES. THIS




INDEMNIFICATION OBLIGATION SHALL SURVIVE THE TERMINATION
OF THE AGREEMENT.

8. No Liability for Torts

Each Party to this Agreement agrees that it shall have no liability for the actions
or omissions of the employees, agents, or trustees of the other Party, and each Party 1is
solely responsible for the actions and omissions of its own employees, trustees, or agents.
Each Party specifically waives any claim, obligation, or cause of action for the tortious
conduct of the other Party.

9. Amendments to Agsreement

This Agreement can only be amended in writing by mutual agreement of the
Parties.

10. Severability

All provisions to this Agreement are declared to be severable, in the event that
any one section or provision is held to be illegal or unconstitutional.

IN WITNESS WHEREOF, the undersigned Village of Wimberley, Texas and the
Guadalupe-Blanco River Authority hereto, through their authorized representatives,
execute this Interlocal Agreement in duplicate.

GUADALUPE-BLANCO RIVER AUTHORITY

William E. West, Jr., General Manager

Date: é]{// gl-’/é 2

VILLAGE OF WIMBERLEY, TEXAS

7
BY'C;QJ&WM
inda Hewlett

Mayor
Date: é(/lm(j 2. Aoor,




STATE OF TEXAS §
§
COUNTY OF GUADALUPE §

BEFORE ME, the undersigned, a Notary Public in and for said State, on this day
personally appeared William E. West, Jr., known to me to be the person whose name is
subscribed to the foregoing instrument and acknowledged to me that the same was the act
of the GUADALUPE-BLANCO RIVER AUTHORITY, a conservation district and
political subdivision, and that he executed the same as the act of such conservation

district and political subdivision for the purposes and consideration therein expressed,
and In the capacity therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the 5t day of
April, 2002, oy

Notar@’ublic
The State of Texas

Si8 i %«?A"«% (‘&umﬁ @‘;Ae@r
: 0 5

STATE OF TEXAS

COUNTY OF HAYS

won LOn LOn

BEFORE ME, the undersigned, a Notary Public in and for said County and State,
on this day personally appeared Linda Hewlett known to me to be the person whose name
is subscribed to the foregoing instrument and acknowledged to me that the same was the
act of the Village of Wimberley, and that she executed the same as the act of the Village
of Wimberley for the purposes and consideration therein expressed, and in the capacity
therein stated.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this the Sbud day of

April, 2002.
%, ADELLE J TURPEN Q}_/
: Y NOTARY PUBLIC O_ﬂ&/& Q ,(/(/1//]1’1/01/

Notary Public v
The State of Texas
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OPERATING AGREEMENT BETWEEN
VILLAGE OF WIMBERLEY, TEXAS
AND
GUADALUPE-BLANCO RIVER AUTHORITY

This Operating Agreement Between V illage of Wimberley, Texas and Guada pe-Blanco
River Authority (this “Operating Agreement”) is made and entered into as of the o ~day of April,
2002, (the “Effective Date””) by and between the Village of Wimberley, Texas (“Wimberley™), and
the GUADALUPE-BLANCO RIVER AUTHORITY (“GBRA™), a conservation and reclamation
district and political subdivision of the State of Texas created pursuant to Article XVI, Section 59 of
the Texas Constitution by special act of the Legislature, formerly compiled at Article 8280-106,
Vemnon's Annotated Civil Statutes.

RECITALS
Wimberley has applied for a Sewer Certificate of Convenience and Necessity which will
authorize Wimberley to provide retail sewer service within the territory shown by the map attached
as Exhibit 1 (the “Wimberley Service Area”).
This Operating Agreement provides for the development, permitting, design, construction

operation and maintenance of a Wastewater Project by GBRA for Wimberley for retail sewer service
to Users within the Wimberley Service Area.

AGREEMENT

For and in consideration of the mutual promises, covenants, obli gations, and benefits
described in this Operating Agreement, and other good and valuable consideration the receipt and
sufficiency of which is hereby acknowledged, GBRA and Wimberley agree as follows:

ARTICLE I

DEFINITIONS

“Annual Debt Service Requirement” means the total principal and interest scheduled to
come due on all Bonds during each twelve month peniod ending on August 31 of each year, plus a
debt service coverage factor as determined by GBRA and provided by the Bond Resolution but not to
exceed 10% of such principal and interest unless GBRA and Wimberley mutually agree upon a

greater percentage, less interest to be paid out of Bond proceeds as permitted by the applicable Bond
Resolution, if any.

“Annual Operation and Maintenance Requirement” for a project means the total amount
budgeted by GBRA for each twelve month penod ending on August 31 of each year to pay all
estimated Operation and Maintenance Expenses for that project.
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“Annual Miscellaneous Bond Requirement” means the total amount determined by GBRA
for each twelve month period ending on August 31 of each vear to he required to pay the following:

(1) the amount of any debt service reserve and contingency funds required to be
established and maintained by the provisions of the Bond Resolution which are
not otherwise provided from proceeds of Bonds;

2) an amount in addition thereto sufficient to Iestore any deficiency in any of such
funds required 1o be accumulated and maintained by the provisions of the Bond
Resolution;

(3) any amounts due under a reimbursement agreement between GBRA and any credit
facility provider providing a credit facility issued to cause the balance on deposit in
any debt service reserve funds to satisfy the requirements of the Bond Resolution;
and

(4) any charges of the bank or banks where the Bonds are payable.

GBRA to finance or refinance the costs of construction, acquisition, repair, improvements and
upgrading related to a project and any extension, expansion, maintenance, repair, Improvement,
upgrade or other modification of that project including, without limitation of the generality of the
foregoing, any costs necessary or desirable to maintain or increase the capacity of the project and
comply with applicable laws, rules and regulations.

in the Bond Resolutions or other project debt Instruments, employee salaries, benefits and other
expenses, the cost of utilities, the costs of supervision, engineering, accounting, auditing, legal
services, other services, supplies, charges by GBRA for administrative and general expenses, and
equipment necessary for proper operation and maintenance of the project.

“Other Customers” means any customer of GBRA’s for wastewater service from the
Wastewater Project other than Users, as identified in Section 2.9 of this Operating Agreement,

regardless of when GBRA and the customers enter into the contract for such wastewater service.

“Project” at any time means the Wastewater Project, together with any and all extensions,
éxpansions or other modifications, as it or they exist at that time.
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‘Termination Date” means the expiration date of the term of this Operating Agreement, as
defined in Section 6.1 of this Operating Agreement.

“Wastewater Service” means retail sewer service.

“Wimberley Service Area” means that area included within W imberley’s CCN as approved
by the Texas Natural Resource Conservation Commission and shown on the map attached ag Exhibit
1.

ARTICLE I1

WASTEWATER PROJECT

Section 2.1 Description of the Wastewater Project.

(@)  GBRA shall be responsible for the development, design, permitting, financing,
acquisition, construction, operation and maintenance of the Wastewater Project. GBRA will comply

(b) GBRA will develop a master plan, ncluding capital improvements necessary for
construction of the Wastewater Project, connection fees and criteria, and a rate plan including debt




unreasonably withheld, and which rate plan shall be sufficient ta recover all costs of the constructi on,

operation and maintenance of the Wastewater Project. Thereafier GBRA will offer retail sewer

service to Users and Other Custorners based on their meetimg these conditions.

(c) Notwithstanding anything in this Operating Agreement to the contrary, GBRA shall
be under no obligation to proceed with the development, desi gn, permitting, financing, acquisition,
construction, operation or maintenance of the Wastewater Project unless and unti] GBRA
determines, after consultation with Wimber] ey, that it 1g economically and otherwise feasible forit to
do so.

(d) GBRA will select and retain all legal, financial, engineering and other consultants that
GBRA determines are necessary or desirable for GBRA to satisfy its obligations under this Operating
Agreement. GBRA will consult with Wimberley regarding the employment of al] consultants.

(e) GBRA, on behalf of Wimberley, will provide all management and operations
functions for the Wastewater Project, including accounting, billing, collections, and customer service

for the Wastewater Project.

Section 2.3 Ownership of Wastewater Project.

(a) Except as provided otherwise in subsection (b) and (c), below, GBRA shall own the
Wastewater System and all lands and interests in land comprising the Wastewater Project, and may
transfer title to the Wastewater System and/or any lands and Interests in land comprising a portion of
the Wastewater Project to any person.

(b) Wimberley shall have the exclusive right to purchase that portion of the Wastewater
Project located within the Wimberley Service Area subject to the following terms and conditions:

(1) any conditions of a Bond issue or bondholder rights:

(1) full payment of al] debt mstruments issued to finance the Wastewater Project,
1f any such debt remains unpaid at the time Wimberley decides to purchase
that portion of the Wastewater Projectlocated within the Wimberley Service
Area;

(1i1)  the purchase price of that portion of the Wastewater System located within
the Wimberley Service Area shall be the depreciated value of said
Wastewater System at the time that Wimberley exercises its exclusive right to
purchase;

(iv)  thepurchase price for land and interests in land shall be the fair market value
at the time that Wimberley exercises its exclusive right and option to
purchase; and




(v)  the purchase price of wastewater Systems donated to GBRA shal] have 3
value of $1.00 for the purposes of establishing the value forresale; provided,
however, any improvements to sajd waslewater system made by GBRA shal]
be based on the depreciated value and any land and interest 1n land shall be
valued for resale at the fair market valye.

(vi) if Wimberley purchases that portion of the Wastewater Project located within
the Wimberley Service Area within the first fifteen (15) years after the
Effective Date ofthig Operating Agreement, the parties agree that GBR A will
continue and shall have the exclusive 1 ghtto operate the Wastewater System
until the expiration of sajd fifteen (15) year period or five (5) years after the
date of the purchase, whichever is greater. If Wimberley purchases the
Wastewater Project after said fifteen (15) year period, then the parties agree
that GBRA will continue and shall have the exclusive right to operate the
Wastewater System for a period of five (5) years after the closing of
Wimberley’s purchase, it being the intent and agreement of the parties hereto
that GBRA shall have the exclusive ri ght to operate the Wastewater System
for a period not less than fifteen (15) years and no less than five (5) vears
beyond the date of closing, whichever is greater.

(vii) if Wimberley has not purchased that portion of the Wastewater Project
located within the Wimberley Service Area prior to the termination of this
Operating Agreement, Wimberley shall promptly, thereafter transfer
Wimberley’s CCN to GBRA at no cost to GBRA.

Section 2.4 Project Management Committee.

Section 2.5 Preh’minary Design and Cost Estimate,

GBRA will prepare and provide to Wimberley copies of a preliminary design and cost
estimate of the Wastewater Project and criteria and proposed service agreements for review and
approval. Such approval sha] be provided in writing and shall not be unreasonably withheld or
delayed. GBRA will thep proceed with fina]l degi &1, acquisition, and constructiop ofthe Wastewater
Project as Users and Other Customers Tequest service and meet criteria,




If Wimberley notifies GBRA that Wimberley does not provide approval and the parties
cannot reach an agreement within 30 days after such notice, GBRA, at 1ts soje discretion shall have
the right to terminate ths Operating Agreement.

Section 2.6 Preparation of Plans and Sgeciﬁcations; Competitive Bids,

GBRA will cause to be prepared plans, specifi cations, cost estimates and contract documents
for construction of al] facilities comprising the Wastewater System. GBRA wil] prepare and provide
to Wimberley copies of such plans, specifications, cost estimates and contract documents forreview
and approval. Such approval shall be provided in writing and shall not be unreasonably withheld or
delayed. GBRA will then proceed with final deg; g1, acquisition, financing and construction of the
Wastewater Project as Users and Other Customers Tequest service and meet criteria,

cannot reach an agreement withip 30 days after such notice, GBRA, at its sole discretion shall have
the right to terminate thig Operating Agreement.

approval. Such approval shal] be provided in writing and shall not be unreasonably withheld or
delayed. If Wimberley notifies GBRA that Wimberley does not provide approval and the parties
cannot reach agreement within 30 days after such notice, GBRA, at its sole discretion sha}] have the
rightto terminate thig Operating Agreement. However, if Bonds are outstanding on the Wastewater
Project, GBRA may approve construction bids without Wimberley’s approval.

Section 2.7 Financing of Wastewater Project.

applicable laws, rules and regulations. In addition to the amounts paid under the construction
contract or contracts, the proceeds of the Bonds wil] also be used to pay additional costs such as
Wastewater Project development costs (including, without limitation, preliminary engineerin g costs,

Wastewater Project), land acquisition costs, interest during construction, employee salaries, benefits
and other €Xpenses, printing costs, engineering, legal, financial and other advisory fees, charges by
GBRA for administrative and general expenses, insurance premiums, if any, and any other costs
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