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DOCKET NO. 43146- 

SOAH DOCKET NO. 473-16-2033.WS 

COMPLAIN-T OF CAROL*D. 

GILLESPiE AGAINStAy'ALoN 

WATER SUPPLY AND SEWER-

-SERVICES CORPORATION 

(3708-1) 

BEFORE THE 

PUBLIC UTILITY COMMISSION 

OF .TEXAS 

' 	RESPONDENT AVALON'S liEŠPONSE TO COMPLAINANT 
• 

GILLESPIE'S EXCEPTIONS TO THE PROPOSAL-FOR DECISION  

TO THE HONORABLE C6MMISSIONERS: 

COMES NOW, Avalon Water Supply and Sewer Service Corporation ("Avalon," "tile 

WSC,'.' or "Resporident") and files this, its Response to Complainani Gillespie's Exceptions to 

the Proposal for Decisfon in the above referenced matter. In support Respdndent woula show the 

following. 

I. BACKGROUND 

While the Proposal for Decision to Dismiss ("PFD") had no discussiori under the gerieral 

"Background" heading, Complainant ("Ms. Gillesiiie") used this section tò *present what woi.ild , 

generally be considered a "closing irgument." AValon notes, as has Complainant, ,that nò 

evidence-ha§ been introduced in this matter and discovery has been abated. The question d the 

mentioned-sewer line is actdally the subject of on'going civil litigatien. Cornplainant aegues that 

the Administrative LAW Judges' ("AiJs") statement in the body of the PFD that Ms;Gillespie is 

not a customer is incorrect according :fo definitions in 'the Public Utility Commissi6n 

("Commission," "PUC," or "the Agency") Rules. Avalon believes that statements that Ms. 
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Gillespie is not ati Avalon customer are meant to say that she' receives no water or sewer service 

beeause the,meter is located at an at;andoned house. This Fs significant because her litigious 

actions have jeopardiZed water and sewer service fo other members of the water sUpply 

corporation (WSC7); rnost.of who rely on that ser,vice for their health and ;safety.' AValon 

cannot vouch for the accuracy of Complainant's other factual statements in the "Background". 

section of Complainant, Gillespie's Exceptions to,  the Prop6sal for 'Decision (Gillespie's 

Exceptions"). 

Avalon takes exception to Complainant's characterization of the PFD - as "unfairly 

demoniz[ing] this pubiic citizen as a serial complainant 'with ulterior motives." - While Avalon 

agrees,It is bad public policy tO discourage public participation, . . .",rAvalon also believes it 

is bad public policy to alloW a disgruntled member of a WSC, who does not rely on the-  W§C for 

water and sewer service, to 'adVersely impact the financial health of the WSC for unstated 

reasons. - As mentioned in the PFD, Complainant refused to mediate this matter afid negotiations 

between the parties failed to reach accord.. 

Avalon also take'S eXception to, Complainant's claim that dismissing this Matter - 

"eviscerates the purpose of TWC § 13.004" and "removes any Legislature-intended check on a 

WSC's condUct."3 , Dismissal of this case does nothing of the sort. If Agency staff has ample 

support for an enforcement action based on staff s ihvestigatiort of a WSC for failing fo aet As a 

member-owned, member-cotitrolled non-profit, an enforcement action will be initiated, the WSC 
4!  - 

will beprovided the required due process notice and oppo-rtunity fcir hearing, 'and it deficiencies' 

areproved, the WSC will be put under the Agency's regulatory control for the period alfowed by 

- statute! 

A. Complaints 	
• 

Complainant "excepts to the PFD!s claini that her cornplaints encompass a 5-year beriod 

1  See, PFD at p.28 etvseq. 

2  Gillespie's Exceptions at p. 2. 	 • 

3  Gillespie's Exceptions at p. 2. 

4  Si.e, Tix. WATER CODE § 13.004; 16 TEX. ADMIN: CODE § 24.35. See also, PFD at p. 13 et seq. 
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beginhing in 2011."5  Avalon notes that Complainant's tables-submitted in,response to SOAH 
.1 	• 

Order No. 6 lists numerous "alleged deficienc[ies] encornpassing 2011 through 2016. See. „ 

Attachments C and b to PFD, passim. COmplainant.expands and mischaracterizes the PFD's 

succinct twa:sentence summary of the 'complaints. 

B. Parties 

„ Complainant uses , this section to expand her point that Ms. Gillespie is an Avalon - 

customer. Avalon ha's addressed this issue above under "Background" because that is where 

Complainant initially' raised in Gillespie's Exceptions. 

C. Procedural History 

Avalon notes tilat Attachment A to the P'FD is a July 14, 2014 leitef from,  Complainant to 

the TCEQ in-  which Complainant admits 'that the TCEQ investigation based on an earlier 

complaint by her against Avalon "was dosed on June 16; 2014 and that she received a letter' 
. 	- 

from TCEQ in'this regard stating "'Avalon Water Supply and-  Sewer.  Service Corporation has 

provided TCEQ with sufficient :documentation• tO show that it is properly operating as a non- 
. 

.profit,„ member-Owned and member-controlled WSC.'" See, PFD at Attachment A, p. 1, 
„ 

paragraph 2. • Avalon avers that• this is Complainant own admi'ssion •that her:July 2013- 

, complaint against Avalon "was-closed" and that a "positive determination"- was made in this 

regard.6  The ALJ did not mention this'earlier series of events.in  Section.l.C. Procedural HiStory 

ofthe PFD. 

Avalon otherwise agrees with the ALJ's Procedural History exeept to nOte that footnote 4 

, on' page 2 'Citing to TCËQ's August 25, 2014 letter erroneously cites to Attachment -A. •The' 

letter, which'closed an additicinal investigation based on Ms. Gillespie's further complaints and 

made a positive determination that "Avaldn was "properly operating as, a non-profit, member- 
, 

owned and member-controlled WSC," is actually found at Attachmeht-B to the 15FD. 

5  Gillespie Exdeptions at
.
p. 2. 

6  Gillespie's Exceptions at pp. 3 =4. 
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Complainant's exceptions to this section of the PFD veer into matters not addressed , by 

the 'ALJ.in this seCtion. Many unsubtantiated facts are presented. Even if substantiated, they do 

not support., jurisdiCtion nor do they provide grounds -for overturning the. ALJs findings, 

conClusionsnd recommendation. 

II. 	APPLICAI3LE LAW 

Both COmplainant and Avalorr agree with the ALJs' • statement of the appli'cable law. 

-Complainant'includes arg"uments agout how the law was applied in this case... Application of law 

to the case are covered in "Section 111: ALJs' Analysis" and Complainant's argurnents in this 

regard are more properly addressed in exception's to that section. In' brief, Avalon does' not agree 

with Compliinant's andlysis in this section, and responds in the appropriate sections below. 

- 
One 	Of Complainant's contentions, however, requires -• specific response here.- 

Complainant makes an impassioned argument that the.  bylaws are essential to the member- _ 	- 
owner, member-controlled -reciuirement of a WSC. ,While byfaws are indeed adopted by a 

WSC's Board of Dirictors, Which is comprised`of members, the remedy for a member who feels 

they are nOt being followed is at the ballot box. As discussed in the PFD beginning at page 13, 

the legislative history of TWC § 13.004 showS,that the Legislature understood the unique stitus • 

of these water and sewer utilities and.did not seek to give -.Stale agency control Of their day-to-.  

day operations. 

III. ALJS' ANAINSIS 

A. 	Lack oi Standing 

Avalon agrees with the PFD's discussion and conClusion that an individnal; including 

Ms. 6illespie, lacks standing to bring a cause'of act* under TWC13.604.-  Cornplainant relies 
.„ 

on the PUC regulation implementing TWC 13.004; 16 TAC 24.35, t&support, her exceptions to — 

ihis section. The regulation reads, in releVant part: 
_ „,. 

(a) Notwithstanding any other law, The'cornmission has the same jurisdiction over 
a water supply or sewer service corporation that the Commission has under,this' 
,chapter over a water. and sewer utility: if the commission finds, after nOlice and 
opportunity for hearing,,thdt the water šupply or sewer service corporation: 

, 
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(1) is failing to conduct annual or special meetings .in Compliance with TWC, 
§67.007; or 
(2) fs operating in a manner that does nOt comPly with the requirements for 
elassification a§ a non-profit water supply or sewer service corporation prescribed.  
bý TWC, §13.002(11) and (24). 

Complainant continues to conflate the original inquirS7' under'13.004 - does the Agency. 

believe facts exist to wariant exercising ifs regulatoryjurisdiction over a water supply 

corporation - With the formal inqUiry needed to exercise that jurisdiction. Rule 24.35•establishes 

that before fornially, exercising regulatory authority over 'a water supply corporation. the 

Comrnission niust provide the water supply corporation .with notice and aft opportunity for 

hearing. This protects`the water sup'ply corPoration's due process rights and allows it to put to 

test the agencY's allegations that it is failing to conduct annual or special meetings or is not 

complying with the requirements of a nonprofit water supply corporation. An individuaL-

including Ms. Gillespie, has standing to make complaints,to the Agency through its staff, but no 

:standing to go further. Ms. Gillespie does not have standing to bring a cause of'Sction or 

enforcement case under TWC section 13.004.7  

— 
„ 

Further, Avalon agrees that "Complainant does not have standing to seek the rernedies 

• she suggest§ for AValon's alleged viblations'."8  "Complainant lists dissolution,of Avalon's Board. 

of Directors:and receiitership as the remedy she seeks for.  everyr'clairn.9 -While.the ALJs' 

analysiS on this issue goeš to the heart of the matter, ComPlainant's exceptions mi§constru&the 

ALJs reasoning, stating, "The PFD wrongly confuses staff and •CoinmiSsion-initiated 

enforcemenrand oversight and iheir different functions under the rules." :-MS. Gillespie jhen . 

reaches the illogiéal conclusion, "The staff cannbt initiate a f6 TAC § 24.140 enforcement Setion, 

when the Commission has already initiated the TWC.  [sic] § 24.35(a) prescribed hearing." I°  
While it is correct that the Commissioners referred this rnatter to SOAH tò determine four 

specific issues, ifis also the case that in "response, SOAH has" determined that'TWC.13.004, and. 

by iMplication, 16 TAC § 24.35(a), do not create an individual cause of aCtion and thus 

recommend ,that this *matter be dismissed. 

- 

7  Coniplainant cites as support a case that was rhit brought under TWC 

PFD at pp. 9 —.11. 	 - 

,• 9  See PFD Attachments,C an0 D, fourth column, passim. 

10Gillespie's Exceptions at p. 8. 
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B. 	Failure io State a Clai'm, 

Avalon agrees with the PFD's discussion arid conclusion that Complainant's complaints 
• S 

eqiiated to requests thatlhe Agency open .an investigation into Avalon3s practices and not the 

staternent of-a legally recognized cause of action; MS: Gillespie failed to state a claim for which 

relief can be granted. Once again,-Complainant conflates'the two steps — investigation of her 

cömplaints by the staff and pursuit of an enforceinent action by the Agency, in which situation, 

Avalon would receive notice and the opportunity for á hearing) ' 

The status of discovery has nothing to do with Ms. Gillespie's failure to state a claim. No 

Andividual wOuld have a Claini under TWC 13.004: The PFD-correCtly concludes that because 

Ms. Gillespie relies solely -on 13.004, whiCh indorporates 67.007; as the basis for her "lawsuit," 

this matter must be dismissed. Neither statutory provision 'establishes an , individijal- cause of 

actiOn. 

CoMplainant's argument that "there is a clear distinclion between traditional penally= 

impose' enforcement, supervision; and the prbcess enVisioned under TWC I3.00i2  is 

unsupported bylaw & practice. It serves as a red-herrihg. Whether the enforcement regulation: 

predates the statute is irrelevant. 

Further, Complainant intei-prets the use of the term -"Commission" to mean the 

Commissioners of the Public Utility ComMissicin. While Commission may sometimes mein the 

three-rnember Comniissiori, most often it refers to:the Agency. By as6ribing authority only to 

the Commissioners, Complainant has misinterp'reted TWC 13.004(a), which only suriports an 

investigation. The Cornrnissioners,do not undertake.thelnvestigation; they have a staff for that 

purpose. The'AUs properly recommenddismissal forfailure to state a claim. 

rf 

" Presumably, Ms. Gillespie could be called upon as a Staff wiiness; if needed. 

12  Gillespie's Exceptions at p. 8. 
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C. 	Lack of Jurisdiction 

1. 	The Commission's Narrow Scope of Jurisdiction under TWC § 13.004 

Avalon agrees with the PFD's discussion and , conclusion that Cornplainant'S basic 

misunderstanding of the scope and import of TWC 13.04 leads her to claim- rights that she,does 

not have And the Agency to indOrrectly refer the matter for a SOAH contested case hearing vvhen 

it did. The ALIs have correctly concluded that no individual, inaluding Complainant, has 

standing to bring an action under 13.04. When Complainant couldpoint tó no other statutory 

provisions that -establish a cause' of action for the deficiencies she alleges, the ALAs .correctly 

concluded that she failed 'to state a claim. In this section, the PFD addresses the question of,what 

if Complainant had standing'and what if TWC 13.004 established a caiise of action fdr her and 

further concludes that the PUt incorrectlji referred the matter to contested case hearing even 

though PUC staff concluded ,there were no grounds for further action under TWC 13.004. It 

does not authorize the Agency to inquire into the day-to-day operations of a WSC. 

Avalon disagrees with Complainant's assertfon that "a WSC that operates in a manner- 

. counter to any of the corporation's Bylaws iš not member-controlled, and a corPoration operating 

in that manner is ribt complying with the requirements for classification as a nonprofit water 

suppiy or sewer serviCe corporation. 3  , Further, Avalon disputes that "the mistakes were made 

year after year," 'as alleged by Complainant, ,and disputes the assertion that mistakes that may 

have been made, rise to the level of failing to operate as a member2oWned, memberrcontrolled 

'utility. 4  Avalon generally denieS' the list of alleged deficiencies provided by Complainant:15  

AdditiOnally, ComPlainant's failed logic concludes that if TWC 13.004 does not`establish 

a cause of action for an indiVidual complainant, such individuals would have •no Opportunity to 

participate in a TWC 13.004:proceeding:'6  Avalorr does rfot read the Agency rules in that 

manner. An individual would still have the opportunity to complain ,to the Ageney and to 

convince Agency staff that a WSC was not operating as a nonprofit utility., If the Ageney agreed 

and initiated an enforeernent action that resulted in a contested case hearirig at SOAH, 

13  Gillespies Exceptions at p. 10. 

14  See Gillespie's Exceptions at pp. 10 — 11. 

15  See Gillespie's Exceptions at p. 11; PFD at'Attachmenti C and p: 
16  Gillepie's Exceptions at pp. 11 —12. 
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presurnably, the complainant 'could work with the staff to provide evidence and #Thereby 

participate in the TWC 13.004 proceeding. Just a look at the many doCument“personal letters 

by Ms. Gillespie to TCEQ and PUC staff) that comprise the live pleadings in this "case" show 

the impracticality and fallacy of allowing private causes of action under TWC 13.004.17 . Avalon 

agrees with the'ALis that this could not be the irnport of the statute. 

Clearly, the Agency has the authority to determine whether Avalon "is failing to conduct 

annual or special meetingvin compliance with [Texas Water Code] Section 67.007 8  and "is , . 	• 

operating in a manner that does not' comply with the. requirements for classifications as a 

nonprofit water supply or sewer service cOrporation prescribed by [Texas Water Code] Sections.  

13.002(11) and (24)." I9  Properly, that' determination is rnade by Agency staff, noi-by referring 
4 

the matter to SOAH. Complainant cOnflates the Agency's investigative authority and the remedy 

, provided by,13.064. 

The ALJs have recommended dismissal, atleast in part; on the basis iliat the Agency gaff 
• „ ,• 

alreadymade-the determination that none of Complainant's allegations, if true, would rise to the 

, leVel requiring the Agency td initiate an enforcement hearing." Further, even if an enforcement' 

aCtion were initiated,' TWC 13.004 restricts the issues to lie addressed. The Agency may not 

delve into the.everyday operations of a water supPly corporation; it must restrict itself to actions 

specifiC to the non-profit status of such utilities. Thus, the ALJŠ conclude thai if the Agency.  had 

initiated an enforcement' action, the Agency would have jurisdiction over à properly defined 

inquiry; unaer no circurfistances does the•Ageney have authority oVer an inquiry into the daY-tb- 
F 	 , 

day operations of a water supply corporation. ThiS being said, if the Agency, conductsa.properly - 

definedinquiry and makes the findings established by Texas Water Code Section 13.004(a)(1) or 

(2), the remedy authorized ,by the ,statute is for the Agency-to assert the sarne jurisdiction over 

that water supply corporation as the Agencjf has to regulate and 'oversee a water and sewer 

utility.21  This can only be accomplished through the Agency's enforcement process and not 

through a private cause of action by a complainant. 

17  See PFD at p. 25 for a descriptive list of these complaints, all of which are included in filings in this docket. See, 

PUC Control Number 43146, Item Nos. 1, 4, 5, 8, 4and 9. 

18  TEX. WATER CODE § 13.004(a)(1). 
18  TEX. WATER CODE §13.004(a)(2). 
20  PFD at P. 27. 

21  TEX. WATER CODE § 13.004(a). 	 • 
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In her exceptions, Complainant' argues that the ,ALJ improperly employed legislative 

history to interpret TWC 13.004: Complainant siates that the rules of statutOry construction' 

allow suCh 'use only to determine the meaning of "ambiguous statutory language."22  

Significantly, everyone except Complainant believes this proviion is ambiguous and needs 
- 	• 

'explanation;  Thtis, consideration of the 'legislative hisfoty of Section 13.004,  is proper arid 

enlightening as discussed by the ALJs.23- 

In further support is the 'ItE0 Oractice regarding many of these very allegations. As 

explained above, under, Texas Water Code section 13'.004(a), the TCEQ tWice inveštigated 

Gillespie's cornplaints about Avalón. In'bOth instances, the TCEQ clOsed the investigation with 

the" following finding: •"Avalon Waler Supply and Sewer Service Corrioration has provided : 

TCEQ,witb sufficient documentation to .show that is properly operating as a non,$rofit, member-

owned and member-controlled WSC."24  Clearly, the TCEQ interpreted 13.004(a) to apply'only 

to issues related to AvalOn's non-profit stitlis and not to the' myriad Other allegations made by 

Gillespie. The PUC is Operating under the same statutoiy authority, and has adopted the same 

imiileMenting regOlations as the TCEQ;25  therefore; the PUC shOuld liniit its investigation tO the 

same issues. , 

2. 	Failure to Articulate Jurisdiction over Specific Claims' 

Avalon agrees With the ALis;',, that if the entire case is nOt dismissed on the legal grounds 

presented in the PFD and set forth in the earlier Sections of the PFD, Ms. Gillespie's _claims . 

;should be dismissed on the alternate grbunds presented in the PFD, Sections C.2 and D. 

22  Gillespie's Exceptions at p. 6. • 

21  PFD at pp. 13 — 14. 	 • 

24  See,Ietter from Carol 'D. Gillespie tó Tamrny HOlgUin-Benter, TCEQ dated ,July 14, 2014 (Attachment A"to the 

PFD) and August 25, 2014 letter to Ms. CarOl D. Gillespie from Cari-Michel La Caille, Assistant Director, Water 

'Supply DiyisionJCEQ (Attachrnent 8 t6 the PFD. 	 • 

25  Compare, 30 TEX. ADMIN. CODE § 291.35 (TCEQ) and 16 TEX. ADMIN. CODE § 24.35 (PUC). 
, 
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a. Failure to Articulate . Jurisdiction over Non-TOMA Claims in Compliance 

with Order No..6 

Avalon agrees with the Alls'• conclbsion that Complainant failed 'to articulate . 

jurisdiction over the deficiencies alleged by Ms, Gillespie in response-to SOAH Order No 6.- 
, 

Complainant failed tO comply•with the requirements of SOAH Order No. 6. Aš stated in Order 

No. 6 at page 2, "[1]t is not *ugh to simply refer to Texas' Water Code § .13.004(a)(1). 

Conlilainant must cite Snd explain how the Cóminission has the same jurisdiction overAvalon 

aš oVer a _water and sewer utility, including specific criteria."26  Complainant stibmitted 

exhibits2'1  in the tabular format ordeiled by the ALfs, however,' most- allegationS cite to no 

statutory, basis-  for COmmission jurisdiction (the second column in each table). X.Valon agrees 

that each allegation that is not supported-in these tables.by  a statutory basis for' Cornmišsion 

jurisdiction should be dismissed.. Avalon agrees that the complaints cited by theitLIs should be 

dismissed for a failure to coniply with SO._AH Order NO. 6. These are the aliegations stated in 

,PFD Attachment C,'at Nos. 1-6, 10-13, 15-30, 32-46, and 48-52. 

b. Fadure to Artieulaie Specific Substantive ,rourids for Jurisdiction over 

Non-TOMA Claims 

Avalon agrees with the ALJs' recommendation that claims that failed .to articulate a 

statutory nexus between alleged bylaW violations and Avalon's non=profit status as a.metriber;. 

owned, , member7controlled water supply corporation should be dismissed. _Allegations of 

deficiencies unrelated to the statutory requirements of Texas Water Code sections 67.007, 

13.002(11),-and 13.002(24) must be dismissed becabse they are outside the PUC's- jurisdiction 

under Texas Water 'Code section 13.604(a). As the ALJs recognize, Complainant attempts to 

Unacceptably broaden the inquiry under,  13.004(a) by misconstruing the Texas Water Code 

Seetion 13.002(24) definition of water supply or sewer supply corporation. Complainant 

incorrectly focuses on the statutory language "is operating in accordance ,with by-laws" and 

ignores the - full sentence: "is operating in" accoi-dance with by-laws or al:tides of incOrporation 

•which [sic] ensure that it is member-owned ,and member-controlled." Complainant Urges the 

PUC to loOk at all of Avalon's by-laws and hear evidence of everY instance Complainant alleges 

See filing in PUC Control No. 43146, item No. 67. 

" See PFD Attachments C and D. 
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Avalon has failed' to operate in accordance with those by-laWs. The alleged deficiencies run the • 
- 

gamut from failing to prepare annual financial audit reports to failure to adopt a conflia of 

interest policy. 

Section.13:002(24ÿ states that a nonprofit water supply or sewer supply coiporation must 

adopt and abide by, either by-laws or artieles of incdrporation that ensure that it is member-

owned and member-controlled:In keeping with the statutory Scheme tinder whicb the Operations 

of water supply corporations are unregulated by the State exCelit in two instances (the PLIC hears 

,appeals of rate disputes and the PUC has the authority tinder 13.004 to determine whether a 

water supply corporation is operating as a non-profit corporation) the members and the Board'of 

Directdrs Made up; of members oversee the administration and'day=to-day operations of a Water 

supply *corporation. Complainant misunderstands the ALJs reasoning, as is apparent by her 

staternent tbat !NoWhere did the table allege 'operational ptoblems or rate disputes:"28 , 

Avalon agrees with the ALJs that Complainant is asking the Pue to"step into a regulatory, 

oversight role of a WSC that is operating as a member-owned, meMber-controlled nonprofit. If 

the PUC were to do, so; it Would evikerate the independenee of these,uniqueinember-oWned 

utilities. In summary, Avalon agrees with the PFD that allegations of defiCiencres unrelated to 

whether Avalon 'conduct annual or special meetings in cornpliance with Section 67.007 should be 

dismissed. These.  include PFD Attachment C, claim nos: 10, 20-22, 24-26,, 28, 30-34, 49-52; 
' 

Attachment D, claim nos. 	20. 

D. 	.Additional Reasons for Dismissing Certain Claims 

1. 	Claims Stemming from Facts Pripr to Angu'st 25; 2014; Should be Barred in 

Deference to,TCÈQ Agency Action 

Avalon agrees with the PFD recommendation to dismiss claims that Gillespie complained „, 
, 

about to the TCEQ and ,that the TCEQ ruled on. Gillespie Misconstrues the PFD in arguing that 

* this recommendation, 'based on acknowledgement of the TCEQ's previous jurisdiction "over 

TWC 13.004 ebniplaints, is'inconsiitent witli the PFD's finding that the PLiClacks jurisdiction.29  

28  Gilles.Pie's Exceptions at p. 13. 

29  Gillespie's ExceptiOns at p. 13. 
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In fact, it is wholly consistent —,the TCEQ as an agency preVidusly had jurišdiction to investigate 

such complaints and to bring enforcemenfactions, just as the PUC now has that jurisdiction. 

Avalon generally denies the Ilegations- Ms. Gillespie uses to suppOrt her exception to 

this' section of the• PFD. Ftirther, on the issue of whether "the Commission should defer, to`the 

TCEQ for claims that arose 'after September 1, 2014„Complainant's: failure to• comply' with 

SOAH Order No. 6 contes to haunt her. The claims that the PFD recomMends be dismissed 

bieauk they occurred prior to Aiigust 25;  2014; are those claims that Complainant listed as 

haVing occurred "in 2011 — 2016."3°  Theie was simply no other way that. the AL1s could parse 

this inforrnation. Additionally, to say "Avalon's obligation to:act as a nonprofit WSC is 

continuing in nature is to state the obviOus Complainant, 'as is clear 'from her unrelenting 

Cornplaining about Avalon, envisions a system whereby the Agency is to revieW Avalbn's each 
„ 

new activity, and eaCh rneeting.3' This impractical and impossible systein cannot behat is 

envisioned by Twq 13.004. 

The most recent letter in which the TCEQ made a finding that "Avalon .Water Supply and 

Sewer Serifice Corporation' has •provided TCEQ with sufficient documentation to show that iš 

properly Operating as a non-profit, member-Owned and member-controlled WSC" is dated 

August 25; 2014.32  For this .reasOn, all allegations in this docket that pre-da'te 'August 25, 2014 

should be dismissed as recommended by'the AILls.33  

, On September 16, 2014; when Ms. Gillespie began complaining to the PUC*, most of her 

cornfilaints had already been ,inVestigated by the TCEQ and Avalon had been fOUnd to be 

operating properly under, Tex'as Water Code seCtion 13.004(a). Thus, ei/ery allegation made in 

this docket that pre-dates August 25, 2014,1s not relevant to this docket and has alfeady been 

investigated and' found ,  not to s'upport Complainant's cOntentions t about Avalon's nonprofit 

status. 
• , 

3°  See PFD at Attachment C, claim nos. 1 — 35 and 47 — 52. 

31  dillespie's ExceptiOns at p..14. 

32  See PFD Attachment B.' 

PFD at p. 22.. 
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In summary, allegations of•  deficienCies occurring - prior to Atigust 25. 2014 must be 

. dist-hissed because they have already been investigated by the TCEQ and found to have no merit 

under Texas Water Code section 13.004. Avalon agrees with the recommendation that the 

following allegations be dismissed under this standard: PFD Attachment C, claim nos. 1 — 35 

and 47 — 52. 

2. 	.The Commission Lacks Jurisdiction over .Claims ,that Avahin Violated 

TOMA 

• Avalon agree§ with the ALJs ConclusiOn .that -"the Commission' lacks jurisdiction to 

adjudicate and establish" the 20 claims Complainant asserted t based on alleged Violations of the 
, 

Texas Open Meetings Act (tOMA").3.4 	"Administrative bodies may exercise only thOse - 

powers` the law confers upon them in -  clear and express language;,courts will not imply the 

existace of additiondl authority for administrative bodies, nor may 'such bodies create for` 

thems• elves any excess powers."35  Complainain urges the PUC, to ignore this tenet of 

administrative law. Compldints about whether, Avalon complies with the Open Meetings Act36  

are outside the scope of this case. AlthoUgh the Open Meetings Act applieš to WSCs,37  alleged 

non-compliance - with the Act can only be addressed as provided ih the Act, which requ• ires 

litigation in state Courts. No state agency, mit even the Office of the Attorney General'of Texas, 

has the authority to en‘force TOMA.38  

bnce again, Complainaht argue's that TWC 13.004 auihorizes the PUC to inVestigate and 

enforCe Avaloh's compliance'with its own bylaws,.which stateThat it must comply With TOMA. 

This is in the face of the Many legal bases for inteepreting TOMA otherwise; as disctissed and 

, analyzed ih the PFD. 

Finally, the Texas Water Code, does not confer upon the PUC the power.to  `determine 

compliance with TOMA "in- clear and express langUage." Avalon agrees.  with the ALJs, 

34  PFD at p. 23., 	 . 	- 

38  Subaru of Am., Inc. v. David McDavid Nissan, Inc., 84 S.W.3d 212, 220 (Tex. 2002). 

36  TEX. GOV'T CODE, chapter 551. 

37  See, TEX. GOV'T CODE §551.001(3)(K), which defines a governmental entity subject to the 'Aet under section 

551.002, as inclUding water supply coiporations under Texas Water Code chapter 67. 
38  Offite óf the Attorney General of Texas, Open Meetings Handbook 2016, at p. 63. 
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therefore, that the POC, may not ,exercise this poWer. 	Avalon, agrees wiih. the PFD 

• recommendation that allegatiOns of TOMA deficiencies, catalogued in Attachment D to the PFD, 

be dismissed because they ate beyond the PUC's investigative jurisdietion. 

• 
,3. 	Failure to Amend Pleadings 

Avalon agrees with the .ALJs conclusion that Comklainant failed to comply with.an  

additional requitement of SOAH Order No. 6: As stated in' Order No.' 6 at page2, foOtnote 2, 

Complainant Will be required to amend her complaint if she presents alleged deficienCies in her 
• 

brief that are not set forth in her cornplaint." A SOAH*ALJ has the discretion tizy determine 

whether an orderhas been complied with and discretion to impose sanctions, br as in this,case, to 

recomtnend those to the PUC. Avalon agrees with the PFD's recommeaation that all claims 

that Complainant has identified without specific dates and those Identified as' occurring'during 

2014, 2015, and 2016 be _dismissed:" Attachment Exhibit A; claim nos. 1 	6, '8H- 22, 24, 26,,  

305 32, 34 — 47 and 51 	52. 

E: 	Sunimaryi 

[Complainant made no exception.] 

IV: ADDRESSING AVALON'S-ALLEGATIONS 

Avalon agrees with the :Ails' surnmary of Avalon.'s pošition regarding Cothplainant's 

motivation 'and the posSibihty 'that .with this ,aCtion she, Could bankrupi AValon .and adversely 

ithpact the health and 'safety 'of the thher members who, unlike Ms. Gillespie, actually rely on 

Avalon for water and sewer service. Avalon note§ that Gillespie's Exceptions to this' section do, 

not deny any of the specifics summarized by the ALJs in this section. 

V. 	. PROPOSED FINDINGS OF'FACT, CONCLUSIONS'OF LAW, AND 

.. 	ORDERING:PARAGRAPHS 

Complainant exCepts to proposed' Findings of Fact I, .2, and 4. ,Acialon notes that 

Attachments A and B to the PFQ suppat these.  findings. Complainant's document filed as 

Control Number 43146, Item Ni.irnberl includes and incorporates her earlier complaints to the 

See also, Control Number 43146, ltern Numbers 4, 5, 8, and 9. 
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ln response xi Gillespie'S Excep'tions, Avalon agrees with the ALJs Findings of Fact 18, 

22, and 23 for the reasons discussed in this pleading, above. 

In response to Gillespie's Exceptions, Avalon agrees with the ALJs' Conclusions of, Law 

— 7 for ihe reasons discussed i n this pleading, aböve. 

Avålon agrees with the findings of Faci and Conclusions of Law in their entirety. 

VI. CONCLUSION 

Avalon disputes Gillespie's Exception's and wonders why,a member Who does no`i rely on 

, water or'sewer service' has "spent significant time and resources" to pursne these baseless claims. 

Therefore, Avalon asks the Comrnission to i'ssue an order adopting the PFD, Findings of Fact, 

,Conclusions of Law, and dismissing this case for'lack of standing, failure to state a claini upon •'• 

which relief can be granted, and for lack of jurisdiction: Avalon further asks that the Agency's 

order make it clear that no further aclion can be taken on the claims made in this case, by way of 

a future enforcement action, or'otherwise. 

Avalon suggest's the following ordering provWon: 

The case is dismissed With prejUdice for lack of standing, failure to,state a claim 
upon-  which relief can be granted,- and for laek of jiirisdiction, and the prejudice 
extends io all further actions by the PUC based on the claims . asserted by 
Complainant in thiš ease. 

Respectfully submitted, 

MARY K. SAHS, P.C. 
1802 Collier Street 
Austin, TX 78764 
.Telephone: 512-326-2556 

<
fac imile: 512:597-2516 
ma sa s sahsl w co 

Byir 
Mary K. Sahs 
State» Bar No;» 17522300 

ATTORNEY FOR RESPONDENT, 
AVALON WATER SUPPLY AND 
SEWER SERVICE CORP. 
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CERTIFICATE OF SERVICE  . 

1 certify that, on January 17, 2017 I have served a copy of tliis filing upon all known 

parties of record via ernail With read reCeipt reqUested per SOAH Order No. 2. 
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