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"A. Complaints

B. Parties -

SOAH DOCKET NO 473-16- 2033 WS
PUC DOCKET NO. 43146

£

"BEFORE THE STATE OFFICE

ta

COMPLAINT OF §
." CAROL D. GILLESPIE AGAINST § \ T
~ AVALON WATER SUPPLY AND § OF -
SEWER SERVICES CORPORATION § j o
‘".§ -+ ADMINISTRATIVE HEARINGS.

PROPOSAL FOR DECISfON TO DISMISS

X ' The Admrmstratrve Law Judges (ALJ S) propose that thrs case be dismissed based solely

on the partles pleadmgs and legal authorlty The ALJs propose. dlsmrssmg this case based on
lack of standmg, fallure to state a claim, lack of ]urrsdrctlon fallure to artlculate jurisdiction, and
failure to comply with SOAH Order No. 6. In addltron, certam claims should be denied on

separdte bases as set forth below. -

"y .

I. BACKGROUND

3y
R 4 Ia

L. & . . '
4 3
[ o )

In this action, Carol D. Gillespie (C'omplainant)gﬁled’*a series of complaints against

Avalon Water Supply and Sewer Services Corporation (Avalon) spanning {from 2011 through

July 2016. In general, the numerots complaints relate to allegations- that Avalon has vrolated its

by-laws and the Texas Open Meetmgs Act (TOMA)

5

% A
«f
1

5 PR S : .
Complainant is not a customer of Avalon. Complainant takes no service from Avalon

~and is not seekingsservice from Avalon. Although Complainant has an Avalon rﬁeter on her

property, ‘it is not active and was not active during the peuod appheable to her complarnts

Nevertheless Apphcant is considered a member of Avalon.' ;

' \

oo i

' Avalon Monon o Dlsmxss at 1-3 and Response to complaints filed on March 4, 2015; October 6, 2016 and

October 22, 2015, in Docket No. 43 146. Texas Water Code (Water Code) § 13.002(1), (11).
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In ﬁllngs Avalon explalns that it is a small rural water supply company (WSC), owned

by “its approx1mately 340 member-customers. Its ‘seven directors and officers are unpaid .

volunteers Only the general manager, bookkeeper and operator are- pald part -time positions. ‘

The WSC is Iocated in and serves the umncorporated farmlng commumty of Avalon in southern

-

Elhs County, Texas.? | ) . ‘ .

"

i -

Avalon"notes that it" has limited resources. The WSC’s annual gross receipts are

approx1mate]y $350 000. Avalon_ asserts that during 2015- 2016 alonc complaints filed by’

Complamant cost the WSC roughly $100 000. Avalon ‘éstimates that participating in a full
hearinig at the State Ofﬁce of Admlmstratlve Hearmgs (SOAH) would cost another $100,000. 3

. *
i M

C. Procedural History

4 L
%
*

Before.! jlll'lSdlCtlon over WSC§' was transferred from the Texas Commission on

Em‘/ironmental%.;
Commission) on September 1,2014, Complarnant filed a number of complaints agamst Avalon
In 2014, TCEQ Staff conducted an investigation into Complainant’s allegations and found no
violations. On August 25, 2014, TCEQ Staff issued a p051t1ve,determmatron.under‘ the Texas
Water Code (Water Code) that, despite Complainant’s assertions, Avalon was properly operating
as a non-profit, m‘ember-ov.vned and member-controlled WSC.* TCEQ Staff closed the
complaint andi;(')b‘oll‘(: no action against Avalon.

On SeptemB*er*16, 2014, Complainant filed a complaint with the Commission asserting
some of the sametallegatidns that TCEQ Staff had aiready investigated and determined were
w1thout merit. Thereafter, the case remained at the.Commission. After a series of additional

eomplarnt filings, on March 4 2015, Avalon filed a response to the complamts attaching three

¥
¥ *

z Avalon Motion to Dismiss at 1-3 and- Response to complaints filed on March 4, 2015; October 6, 2016; and
October 22, 2015

~4

? Avalon Motion to Dlsmlss at 1-3_ard Response to eomplamts filed on Malch 4, 2015; October 6, 2016; and
October 22, 2015. .

* The August 25, 2014 letter frbm the TCEQ. Water Supply Division to Complainant is attached hereto as
Attachment A. The letter was attached to Avalon’s Response.to Complainant’s Verified Brief under SOAH Order
No. 6: General Denial and Motion to Dismiss, as Exhibit 1. The ALJs take notice of Attachment A and its contents.
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volumes of records totalmg 184 pages. In its response, Avalon asserted that Complainant had

failed to serve any, of the complaints on Avalon or its counsel. Avalon stated that it was unaware
of the proceedmg untll it received PUC Order No 2 on February 13, 2015, requiring Avalon to
filea response o

g ’ Thereafter Commrssron Staff (Statf) requested “Avalon file an addltronal resporlse which
was ordered by the Commission ALJ. On October 6 and 22, 2015, Avalon- ﬁled a Supplemental
and'a Second Supplemental Response to the-complamts After reviewing Avalon’s responses,
. Staff issued a. Supplemental Recommendation, noting that it was Staff’s prerogative to’file a -
petltron against: Avalon if warranted. Staff, however, recommended that no- such petrtlon was
necessary and that Complainant’ s complatrnt be dismissed for failure to state 4 claim for whrch

L4

relief could be granted.’ R . :
L]
~ Despite Staff’s recommendation, on January 25, 2016, the Commission’s Director of ”
Advrsmg and Docket Management issued an order of referral, referring this matter'to SOAH for
a hearing and proposal for decision, if necessary. On March 22, 2016, the- Commission 1ssued a

prellmmary order in thls case requiring the ALJs'to address the followmg issues:

l.. Is Avalon faiiing to comply with Water Code § 13.004?

2. ° Is Avalon failing to conduct annual or special meetings in compliance
with Water Code Section 67.007?7 Water Code § 13.004(a)(1).

3. Is-Avalon operatirig in a manner that fails to comply with the requirements
for classrﬁcatlon as a nonprofit water supply or sewer service corporation
as" prescrrbed by Water Code §§ 13.002(11) and (24)? Water Code
§ 13.004(a)(2).

4. What should the Commlssron require of Avalon if it is failing to comply
with Water Code §13.004? *

In March 2016, SOAH convened an initial prehearing conference. Between March 25
and April 11, 2016, .Complainant filed and served three sets of Requegts for Information (RFIs)
on Avalon and one set of RFIs on Staff. On April 14, 2016, Avalon filed a Motion for Protective

5 Commission Staff’s Supplemental Recommendation, November 4,2015. t

3
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" Order regarding Complainant’s Second and Third Sets of RFIs. Among other things, Avalon
sought relief from SOAH to limit discovery from Complainant, which mcluded 119 requests for
admission and wide- rangmg document requests going back seven years The next day, on

¥

Aprrl 15, 2016 Complarnant filed a Motion to Compel.

o On ApriIV'ZTO 2016, Avalon and Complainant filed an agreed request'to'abate this matter
while the parties explored mediation and possrble settlement. On April 21, 2016, SOAH issued
SOAH Order No. 3] grantmg the’ motion to abate The‘abaterr}ent was renewed a number of
times by order.and continued through June 17, 2016. Avalon asserts that the purpose of the first
abatement was to attempt to settle this matter through mediation a’r SOAH.“ Although
' Cdmplainarrt agreed to the abatement, she allegedly refused to mediate.”

A
.

e

On June 17, 2016, Avalon filed-a Motion to Dismiss and Alternate Motion to Certify

Question and Continue Temporary Abatement of Discovery and Hearing Schedule. On

June 24,2016, Staff filed a response which opposed the motion-to dismiss but supported the

miotion to certify a question to the Commission.® The same day, Complainant filed a response

S

_ opposing both motions.

5 1"
On July 7, 2016, the ALJs issued SOAH Order No. 6, abating discovery and requiring

" Complainant to file, by July.22, 2016, a verified brief addressing the factual background, legal,;

authority,” and remedy for &ach and every alleged deficiency committed by Avalon,

Complainant’s brief was required to include a table as follows:

¢ Avalon’s Motion for Protective Order and Complamant s Motion to Compel havé not been ruled on due to the
abatement of the proceedings.

7 Avalon S Motron to Dismiss at 1.

¥ Staff requested to certify to the Commission the question of “the scope of the Commission’s specrﬁc jurisdictional
authority under TWC § 13.004(a).” Commission Staff’s Response to Gillespie’s Verified Brief. As set forth-in
; TILC.1. of this PFD} the ALJ’s find that the scope of the Commission’s jurisdiction is clear from the plain language
of Water Code § 13. 004(a) therefore, it-is not necessary to certify Staff’s question to the Commission..

* * 7

LS
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Detailed Statutory

Alleged Deﬁcieﬁcy Léggl Cause | Remedy Statutory and
(mcludmg factual -Basis for Commission | of*Action - Description | Regulatory
background and date of *| J uusdlctlon ‘ “ Authority for
occurrence) & Remedy

1.

2.

Etc.

. The ALJs reqﬁife?i‘the table in Cqmpia}nanl’s brief to be an e§11austive list of the alleged
deﬁ\ciencies for purposes of a hearing and any further pleédings, fndfions, or briefs.
; . )

SOAH Order No. 6 specifically required- the columns aédressiﬁg jurisdiction, ‘causes of
action, and statutory and regulatory authorify for each proposed remedy to address every
applicable subsectlon of the statutory and regulatory’ authorlty In partlcular for JUIISdICtIOl’l the
ALlJs pomted out fhat it was not enough for Complamant to simply refer to Water Code
-§ 13.004(a)(1). Instead Complamant was required to provide specific citations and explain how
the, Commlssmn has the same jurisdiction over Avalon as over a water and sewer utility,
including the spemﬁc criteria. ‘Furthemlore, if new claims were added, SOAH Order No. 6
required the Coimplainant'to amend her pleadings accof@ingly. |

%

% P

Complamant ﬁled a verified brief on July 22, 2016. In the brief, Complainant asserts

72 different claxms against- Avalon, spanning roughly 31 pages, including"claims that Avalon-

violated TOMA. Staff and Avalon timely filed responsive briefs by August 15, 2016. Avalon
seeks dis’misséll of all claims on & number of grounds. Staff also seeks dismissal of
Complainant’s claims. On August 15, 2(5‘16, the Téxas Rural Water Association (TRWA) filed
antamicus brief in support of Avalon"s'motiofl to dismiss. Complainant filed a reply on

August 22, 2016 and Staff filed a motlon to strike the reply the same day.'

. '.1.“ '
S
EAS

’ Tex. Gov’t Code ch. 551. The ALJs have attached Complainant’s clainis charts as Attachments C-and- D to this
order.’ Attachment C contains Complainant’s non-TOMA claims. Attachment D contains Complainant’s TOMA-
based claims. Although Complamant did not number her claims as required by SOAH Order No. 6,"the ALJs have
numbered the non-TOMA claimsto assist the Commission’s analysis of this PFD. Addmonally, the ALJs note that
despite mcludmg new claims in her verified brief, Complainant has not amended her pleadings.

' The ALJs deny Staff’s motion to strike. The ALJs considered Complainant’s reply in its entirety.

X
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" This proposal for de01310n recommends dismissal of all Complainant’s claims due to lack

4

of standing, failure to state a clalm lack of _]uI‘lSdlCtlon failure to amculate _grounds for

jurisdiction, and failure to comply w1th SOAH Order No. 6.

<
b

¥

., IL APPLICABLE LAW'
- . ) Y

¥

Under Chapter 13 of the Water Code the Commlssron ‘may 1egu1ate and supervise the
¢ busmess of each’ water and sewer utlllty within its jUIISdICtlon including ratemaking and other

economic regulat1or1.”l2 The Commission, however, lacks such broad jurisdiction over a WSC

unless certain requirements under Water Code § 13.004(a) dre establishéd.” Water Codeg

v [

§ 1}.004(a) states:

4

Notw1thstand1ng any other law, the utility commission has the same _]LIIISdlC'[IOI’l
over a water supply or sewer service corporation that the utility commission has
under thrs chapter over a water and sewer utility if the utility commission finds
that the water supply or sewer service corp01at10n

(1) is: farlmg to” conduct annual or special meetings in comphance with-
Section 67. 007 or

(2) is-operating in a mahne1 that does not comply with the requirements for
classifications as a nonprofit water supply or, sewer service corporat1on
prescrlbed by Sectlom 13.002(11) and (24).

Water C5de § 67.007 s‘ets forth various requirements for annual meetings of members
and shareholders, including that the annual meeting must be held between January 1 and May 1
at a time specified by the by-laws or the board; that the board shall adopt written procedures for
conducting an annual or special meetirlg that address certain criteria; and that the board shall
select an independent election auditor not larer than the 3’0111 day before the scheduled date of the

annual meeting. Section 67.007 also sets forth parameters for achieving a quorum.

5 i *

¥

""" In the interest of judicial economy, the ALJs have incorporated portions of the parties” briefing into this PFD.

"2 water Code § 13.041(a).

" The definition of “water and sewer utility,” “public utility,” or “utility” specifically excludes “a municipal

corporatlon water supply or sewer service corporation, or a political subdivision of the state, except an affected
county.” Tex. Water Code § 13.002(23)..

0000C
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Water Code *§ 13.002(11) ;states: : , T

- LI
2

¢

'

“Member .means a person who holds a membershlp in a water supply or sewer
- service :ct rporatton and is a record owner of a fee simple tltle to ploperty in an , L
© area served ‘by a water supply or sewer service corporatlon or a person-who is
granted a membersh1p and ‘who either currently receives or will be eligible to
- receive water or sewer utility service from the eorporatlon’ In detetn’nnmgi
member control of a water supply or sewer service corporation, a person is .
" entitled to only one vote, regardless of the number’ of memberships the person
owns. : : i *

Water cOdé§ 13’.002(24) states: » | :

“Water supply oI Sewer Sservice corporatlon means a nonp1ot1t cdrporation
organlzed and operating ‘under Chapter 67 that provides potable water service or
“sewer service for Comipensation and that- has adopted 'and is operating m y
accordance with by-laws.or articles of incorporation which-ensure that it is
‘member-owned and member- controlfed The term does not include a corporation ,
that provides retail water or sewer service to a person who is not a member,
except that the corporation may prov1de retail water or sewer service to a person-
who is not a member if.the person only builds on or develops property to sell to

another and the service is prov1ded on an interim basis betme the property is sold. -

- IIL ANALYSIS

. " A

A, ¥ Lack of Standing .

-~

P
‘

. \Avalon’»s initial argument, joined by TRWA and Staff, is that Complainant lacks standing

to bnng any of her complaints as independent causes of action-at SOAH.' Avalon notes that

Water Code § 13..:004 is silent regarding-how a case under the-statute must be inifiated. That is,

the inquiry undet Water Code § 13.004 is to determlne whether thé Commission has Jurlsdlctlon .

“and nothmg, entitles an individual to a contested case hearing at SOAH for ‘the purpose of

determlmng whether jurisdiction exists.
)
, * t R * a .

-

hComplainant"argues that violation of any--bylaw  triggers’ Water Code §’ 13.004.

’ Ny « . . . - !
Complainant asserts that a"WSC that operates in a manner countér to any of.the provisions of its-

-

{

" A]thouOh these partles arguments: are not 1dent1cal for"ease of reference the ALJs generally refer to them aé
standing arguments which are also close]y related to arguments regardmg Coniplainant’s failure to state a claim.

- .
%
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*
¥

by-laws is hot member controlled because the by-laws are the rules that the members adopted. 0 :

manage or control the corporatlon and are the vehicle by which a WSCis member-controlled

Avalor'ii(anél Staff argue that‘Water, Code ‘§ -13:004 and thie Commission’s .rules only

contemplate Staff or the Executive Director of the Commission conducting an investigation of
Complainant’s claims. Only ‘after finding violations that trrgger the Commission’s jUI‘lSdlCthIl\

can Staff bring an enforcement action against the WSC, which can then be referled to SOAH for.

a hearing. Essentially, both Avalon and Staff argue that Complainant lacks standing to bring an

lected executive branch agency. The ALlJs agree.

Complainant has failed to establish that Water Code Chapter 13 or the Commission’s

rules authorrze her to 1nd1v1dually bring this contested case hearmg That is,.in her verrﬁed

&

complaint, Complainait -failed to identify any statutory grounds or regulatory stlucture that ,

permits her to bring clalms agalnst Avalon or even assert that the Commrssron has Jurrsdrctlon

under Section - 13 004 as if she' were a prrvate Attorney General or executive branch agency w1th

investigative and' enforcement authorrty ) L oL

. 6 . Ve
-« 3

: . Consisterit with Water Code § 13.004°s silence on standing, the PUC’s rules only address

1 standing "for Staff through anenforcement. action. ' Staff notes that, under the Comrnission’s'

procedural rules the issues raised by Complainant are not appropriate in an 1nd1v1dual complamt

proceedlng Instead the Commlssmn s procedural rules provrde that: “[u]pon receiving an

allegation of a v1olat1on ora continuing violation, the executrve director shall determine whether

an mvestrgatlon should -be initiated.”'® "Thus, “although an' enforcemént proceedmg may arise

from a complaint, the rules give the Commission, not a.complainant. the discretion to initiate an

enforcement proceeding.™”’ ' g )

.

N

»

. " Recognizing that the Commission allows individual-brought complaints in non-water cases, Avalon notes that the

Commission’s rulés. regardmg individual complaints only involve electric and telecommunication utilities.
¥
16 16 Tex. Admin. Code § 22.246(e).

i

" Complaint of Allyson Rockett Against Pre-BuyElectric, LLC, ’Docket No. 35921, Order No. 2 at 3 (Apr. 2, 2009).

000001
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v

SbAH Order No. 6 redglired Complainant to -identify each cause of action and the
underlying regulatory basis. Consistent with'Complainant’s lack of individual standing, she was
also ur;able to aiticulate‘ individual causes of action against Avalon. For every non-TOMA -

f clalm Complamant simply cited to Water. Code § 67.007 and/or§ '13.004.’ '® These prov1sxons
however, are the bases for the Comm1ss1on to establish Jurlsdlctlon not independent causes of

.

action arising ﬁom that jurisdiction.

Like‘wise; LC(_)mplainda'nt does‘rnlot‘ have standing to seek the remedies she suggests for
Avalon’s alleged violatioﬁs . Complain’ant 1'equest§ the dissolution of the -board and the
1mp051t10n of recelvershlp for every violation, argumg that recelvershlp is most* approprlate for
small rural WSCs In response, Avalon and Staff point out that recewershlp can only be brought
‘about by the Commission requesting the Attorney General to bring suit for the appointment of a
receiver, and receivership is authorized only in specific circumstances that are not present in this
case ® Thus, Complamant as an 1nd1v1dua] cannot seek the remedy of receivership, and she has
not alleged c1rcumstances that™ would _]UStlfy appointing’a receiver. Moreover, SOAH does not

have jurisdiction to recommend that the Commission seek receivership of a utility.

As authorlty for the Temedies sought, Comp]amant cites Water Code § 13. 004(a) and
16 Texas Administrative Code §§ 24.35 and 24.141. .As prev1ously stated, Water -Code
z§ 13.004(a) is. jurisdictional, and the lattér:two cites are-limited to either jurisdiction or
Commission-initiated enforcement actions. 16 Texas Administrative Code § 24.35 is entitled
“Jurisdiction of Commission over Certain Water or Sewer Supply Corporations;’ and, eoneistent

with its title, deal_spnly'wi.th the Commission’s jurisdiction, not claims or reiedies.

. n ',‘ . ’
. l v o x -
. #3 . Ed -
b ; P
R B
i R 3 “ H

More ‘informatively, however, Complamant s citation to 16 Texas Administrative-Code

§-24.141 reinforces'the other parties’ arguments that Complainant has no standmg to bring her

» .
- T > kY

"8 Attachment.C.. . .

" Specifically, the Commission can-only request that the Attorney General bring a suit for the appointment of a
receiver if the utility: (1) has abandoned operation of its facilities; (2) informs the Commission or the TCEQ that the
owner is abandoning the system;_(3) violates a final order of the Commission or the TCEQ; or (4) allows any
property owned or. contro]led by it to be used in violation of a final order of the Commission or the TCEQ. Water.
Code § 13.412. As Avalon has not abandoned, nor has it informed the Commission ofabandonmg operations, nor is
there a final order that Avalon is currently violating, the decision of appointing a receiver is speculative at this point.

* N E
5
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-

complamts as an 1nd1v1dual Rather the approprrate mechamsm is-a Commission-initiated

enforcement action. 16 Texas Admmlstratlve Code § 24.141 is entrtled “Supervision of Certain

 Utilities.” Although that provision does provrde remedres those remedies are only apphcable to .

the kinds of enforcement actrons that are allowed by the subchapter in which § 24.141 is found.
The scope of allowable remedies is set forth -in the subchapte1 s initial provision, 16 Texas

Administrative Code § 24.140, entrtled “Enforcement- Action,” which states:

; , o
If the commission has reason to believe that the failure of the owner or operator of
a water utility to properly operate, maintain, or provide adéquate facilities
presefts_an 1mm1nent threat to human health or safety, the commission shall

(- notlfy the utility's representative; and -
2) initiate eviforcement action consistent with:
~(A)  this subchapier; and

(B)  procedural rules adopted by the commission.20

As a result, the Iemedres prowded in the subthapter must result from a Commrssron initiated

enfo\rcement proceedmo .

Cons1stently, the speuﬁc language of 16 Texas Admrmsuatwe Code § 24.141 s
specrﬁcally llmrted to Commlssron-mltrated enforcement proceedmgs For iﬁstance,
subsection (a) states: “The commission may place-a utility under super'vision ‘where . ..” And
subsection (b) states “The commission may require the utility to abide by conditions and
réquirements.” Nowhere does 16 Texas Admm1strat1ve ‘Code § 24.141 entitle an individual to
pursue remedies or claims. Rather, the subchapter presumes a Commission-initiated

enforcement action.
3 ¥,

R

Thus, while Complainant may- complain to Commission Staff about Avalon’s

governance, she has cited to nothing that grants her standing, a prrvate cause ot actron or the

right to seek remedles Rather, it is Staff’s prerogative to investigate and pursue such
A 1

. Empbhasis added. -

. 000001:
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comp_laints. After determining that Avalon’s conduct falls under the Commission’s jurisdiction
Staff can bring an enforcement proceeding, seeking the remedies i'adc'iressed by 16 Texas

‘A’dr'ninistrative Code § 24.141.

5

Lo

" In fact ‘the'conduct of both PUC and TCEQ staff in this case is consrstent with the
concept that enforcement under these 01rcumstances is strlctly hmrted to agency actron . When
the TCEQ previously had jurisdiction over water utility matters before September 1, 2014,
TCEQ staff investigated. Complamant S allegatrons and deterrnmed that Avalon was properly
operating as a non-profit, member-owned and member-controlled WSC, found no violations, and

A

closed the cornp}amt. . : :

. After thef'.l"éEQ transferred jurisdiction to the PUC, Complainant re-urged her complaints
to the Commission. Staff 1ev1ewed all of Complarnant s claims, and requested and' obtained
NUMEerous responses trom Avalon On Novernber 4, 2015, after reviewing all of the claims and

. responses, Staff issued a Supplemental Recommendatron, clearly asserting its prerqgatrve to

determine whether an enforcement action should be brought: -

'?(

If Comm ss1on Staff were convinced that a complainant had identified violations
of [Water Code] §§ 13.002(11) and (24) beyond a mere minor or technical
violation, then Commission Staff could file a petition that would request that the
[WSC] be found to be out of compliance with [Water Code] § 13.004. Such a
petition; if successful, would result in that entity losing its ‘status as a [WSC] and
being subject to regulation as a water utility.. . . . After a thorough review of the
information submitted by’ Avalon in its responses Staff does not “believe any
violation of [TOMA] or Avalon’s bylaws exist. . Staff recommends that
Ms. Gillespie’s complarnt be dismissed for failure to state a claim for which relief
could be. granted .

J
’«:»

In' spite of Staff’s recommendation, PUC Docket Management referred the matter to
SOAH for a contested case hearing. The ALJs, however, ﬁnd.nQ basis for this referral on behalf
of an individual. The ALJs recommend dismissal of all of Complainant’s allegations due to lack

of standing.

e

u Attachment B.

;! .f *

2 Commrssmn Staﬂ’s Supplemental Recommendation, November 4, 2015 at2.

000001



" SOAH DOCKET NO. 473-16-2033.WS  PROPOSAL FOR DECISION TO DISMISS PAGE 12
PUC DOCKET NO. 43146 ¢ R o

T

As explained below, the ALlJs also recommend the Commission find that Compleinant .

, failed to articulate. the Commission’s Jurtsdlctton over her complamts or individual causes of
action. The: ALJs also recommend; for’ futuxe cases involving WSCs, that Staff should

vllnvestlgate complamts and that only, Staff should be permitted to initiate an enforcement case if
approprlate. : - -

i
LA

B. Failure to State a Claim

L
t

Cofnplainant’s failure to establ'ish'ra basis for individual standing is coupled with her +

failure to articulate independent causes of action other than requests that the’ Commission open
’ P TR '

-an investigatioﬁ‘fir'ﬁo Avalon’s practices in order to determine if the Commission has jurisdiction_

under Water Code § 13.004. Specifically, Complainant was required by SOAH Order No. 6 to
state the legal cause of action for eaeh factual complaint. Complainant, however, simply referred
to Water Code § 13.004(a)-or § 67.007 for every non- -TOMA claim contained in her complamt
.,table S1m11arly, for every TOMA claim, Complamant cited Water Code § 13.004(a)(2),

“including TWC § 13.002(24) and bylaws.”>*

, - These przc;)i;is,ilons only provide- the basis for the Commission to acquire.the same
jurisdiction over a WSC than it would have over a regulated water utility. They are’ not
independent causes of action. Instead, these provisions only support an im{estigatien and, if the
Commission determines that it has jurisdiction, Staff’s pursuit of an enforcement action.

Because Complalnant provided the same.response for every-claim asserted, and the authority

cited is Jurlsdtctlonal the ALLJs recommend dismissal of all allegations .for- failure to state a-

claim.,

C. Lack of Jurisdiction

[

In the event that the Commission determines that Complainar;t has standing {o bring her

complaints individually, and ‘that she has articuiated claims,. the ALJs recommend that the

re.g

Comimission lacks jurlsdlctlon over those claims as explalned below.

2 Attachments C and D
2 Attachments C and D.
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1. © The Commission’s'Narrow Scope of Jurisdiction under Water Code‘§ 13.004

N
3 ) - i
N i 3 . ..

At the core of the partles drspute in this proceedmg is whethe1 the Complainant’s clarms

- justify the Commrssron s exercise of the_same JUI‘ISdlCthI’l over Avalon as it does. over a water

utility. Avalon TRWA ‘and_Staff argue that Water Code '§ 13.004. sets out very - specrﬁc
crrcumstances_ through’ whrch the Commission ‘acquires Jurrsdrctron over a WSC.- Gomplamant
argues that Section 13 .004’s scope is lese speciﬁc and more expansive. Asa result‘ Complainant
provrded only general information in response to SOAH Order No. 6., The ALJs agree with
Avalon TRWA, and Staff and recommend that rn order to mvoke the Commrssron s jurisdiction
under Water Codel§ 13.004, Complainant had'to artlculate how her complamts meet the specrﬁc

statutory languagegof Section 13.004; however, she was unable to do so.

5 F

* Avalon, TRWA, and Staff argue that jﬁrisdictional anialysis under Water Code § 13.004.is

limited to examining whether a WSC is acting as a non-profit corporation and does ot include

evaluating the operations, rate§, and service, as Complainant suggests. In support of its argument *

for a narrow jurisdictional analysis, Avalon and TRWA note the provision’s legislative history.

Section’ 13. 004_was enacted through House Bill (HB) 1358 in the 79th Regular Legrslatlve

Session in 2005"and has not been amended since.: According” to the House Research

Organization Bill Analysis of an'early version,of HB 1358: . o

. - .
As filed,"HB 1358 would have given TCEQ jurisdiction over a water supply or
sewer service corporation if the commission found that the corporation was not
charging rates that were reasonable.or provrdmg adequate service. TCEQ could

: “have exercised jurisdiction after" 1ece1vmg, a complamt from a-municipality,
customer< or other person and conductmg an investigation. %

Avalon and TRWA point out, however, that through the legislative committee process, the bill .

was changed to enact Section.13.004(a) as it exists today. That is, the legislature specifically
¥
rejected broad agency jurisdiction.in favor of the limited investigative jurisdiction stated in the

current statute. ; '

£ -,

RSN
. i x

» HouseyResearch‘Organization Bill Analysis, HB 1358 Flores (CSHB 1358 by Puente) dated May 3, 2005, at 3.

3 %
- N ¥

*

fo
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Avalon; pornts out that the legrslature heard. from both proponents and opponents of a
narrower scope provrslon mcludmg arguments that because -of their umque nature as private
‘non-profit entities, there should be no . state investigative oversrght of-WSCs at all.26 Avalon
argues that HB 1358 as filed, and the House‘Research Organization Bill Analysis sumrhary of
posrtrons makes it clear that the purpose of Section 13.004 is to allow the PUC (originally the
TCEQ) to review only whether a WSC is actmg as a non- proﬁt cmporatlon not the full range of
the WSC ] operatrons rates and service, as Complainant suggests.”’  As explamed below, the

ALJs agree notlng that the statutory deﬁnltlon of a WSC or sewer $ervice corporation is limited
28

gy
Ly

to non-profit corporations.

‘Water Code § 13. 004 provides tw;o'avenues for Corrimission jurisdiction.” As noted by
Avalon TRWA, and Staff, the first avenue under Water Code § 13, 004(a)(1) inquires whether a
WSC conducts annual or special meetings in comphance with Water Code § 67.007. Water

Code § 67. 007(a) through (d) are very specrﬁc and aré focused on WSC procedures for annual or

specral meetmgs For instance, Water Code § 67. 007(b) requires a WSC to adopt’ wrrtten-

Vprocedures for conductmg an annual or special meeting of the members or shareholders in
accordance with subsections 67.007(b)(1)- (4) and Water Code §§ 67.0052 (relatmg to ballot
applications), 67.0053 (relating to ballots), and 67.0054 (relatmg to election’ procedures). Thus,
‘under Water Code § 13 004(a)(1) the Commrssmn S lerlSdlCthﬂ only extends to a° WSC that
fails to conduct annual or specral meetings in accordance with these very-specific requlrements
As a result, SOAH Order No. 6 required Complainant to plead the detailed legal grounds for
Jurlsdlctlon with the spe01hc1ty integral to Water Code § 67.007. Complainant falled to do so.

As for the second avenue for Commission jurisdiction,'Av_alon, TRWA, and Staff note

' that Water Code § 13.004(a)(2) relates to whether a WSC “is operating in a manner that does not

i}

-

% See, House Research Organization Bill Ana]ysrs HB 1358 Flores (CSHB 1358 by Puente) dated May 3, 2005, at -

34, '
77 To implement Water Code § 13.004 pI‘IOl to the change in JUI‘lSdlCthh to the PUC, the TCFQ adopted 30 Texas

Administrative Code § 291.35. The Pr ¢ambles of the proposed and adopted rules provide no mmght into the content

_of the rule except to note thiat the rule was being proposed ‘and adopted to implement the newly enacted .Water Code
§ 13.004. When jurisdiction was transferred to the PUC, it adopted the same rule, numbermg it'as 16 Texas
Administrative Code § 24.35, hkew:se without discussion.

. -

2 Water Code § 13.002(24). . \‘ ,-
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comply wrth the requrrements for classxﬁcanons asa nonproﬁt water supply or sewer corporatlon
prescrrbed by [Water Code] Sections 13. 002(11) and (24) ” Water Code § 13. 002(1 l) defines a
“member” of a WSC and is not a factor in the parties’ arguments._ Water Code § 13 002(24)
however deﬁnes ‘water supply or sewer service corporatlon “and states that it"* means a
: nonproﬁt corporation organized and operatmg under Chapter 67 . . . that has adopted and is
operatmg in accordance with by-laws or artrcles of incorporation whlch ensure that it is member-

owned and member controlled.” ’

[ et

. Avalon, T RWA and Staff focus on the “member owned and member-controlled”- clause
in Water Code I§ 13 002(24) arguing that any Cormission” inquiry into a WSC’s operations”
) under its by—laws is limited fto allegations that its status as a member-owned and member- .
- controlled WSC was a’ffected: Avalon no'tes that in her complaint, Complainant ignores this
clause and focuses only'on”wlrether the WSC “has adopted and is operating in accordance with
by-laws.;’zgu Avalon, TRWA, ‘and Staff argue that tlris would impermissibly broaden the
Com‘mis“sion’s inq‘iliry" beyond Water Code § 13. 002(24)’s limited focus on the by-lav‘vs and

articles of 1ncorporat10n to ensure that members own and operate the WSC as a non- proﬁ

1o , .
"7 Avalon, TRWA, and Staff contend«that to ignore that clause in Section 13.002(24) would | T
expand the Commission’s jurisdiction beyol'ld the statutory language to include inquiries into
every issue included in a WSC’s by-laws. Staff points out that the limited scope of an
administrative agency’s jurisdiction has been established by tlle Texas Supreme Court.

Specifically, the Commission: A -

.is a creature of the legislature and has no inherent authority. An agency may
exercise only those specific powers that the law confers upon it in clear and
express language. As a general rule; the legislature impliedly intends that an
. agency should have whatever power is feasonably necessary to-fulfill a function

or perform a duty that the legislature has expressly placed in the agency. The-
 agency may not, however, on a theory of necessary implication from a specific * * -

power, function; or duty expressly delegated, erect and exercise what really
.amounts. to a new and additional power or one that contradicts the statute, no

Es

R ]
et

1

» Co‘mplainan‘t’s’ verified brief at bates pages 5-8.
3 Water Code § 13.002(24).
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matter that the new power i is v1ewed as being expedrent for. admrmstratlve
purposes.’!

As a result, Staff argues that the Commission’s authonty to examine issues beyond those which .

are spec1ﬁcally authorlzed cannot be mferred
- ’lr "", . .
\“: .

5. ;
1;he ALJs agree‘ with Aualon TRWA, and Staff that.the scope of an inquiry under Water
Code § 13. 004(a)(2) is limited to whether a WSC is operatrng in accordance with.its by-laws or
articles of mcorporatlon that ensure the- WSC is non-profit, member-owned, and member-
controlled Based on the statutory language, Water Code § 13.004(a)(2) does not authorize the

“Commission’ s 1nqu1ry into all of the day-to-day operations of a WSC. As explarned below the

ALJs. find Complamant s verified brief failed to trigger the .Commission’s jurisdiction over -

Avalon because it does not articulate the statutorily-required nexus between her allegations and a
source of Commission jurisdiction. | a )

*
v

2. JFailure to Articulate Jurisdiction over Specific Claims
If Complamant s entire case is not dxsmlssed for the reasons set forth above, the ALIJs

find that certain of Complalnant s claims should be dismissed as is further explained below.

a.” ' Failure to Arvticulatc(Jurisdiction over Non-TOMA Claims in
Compliance with' Order No. 6

The pur;)ose of SOAH Order No. 6 was to provide Complainant an opportunity to show
why het claims should not be dismissed as requested by Avalon, TRWA, and Staff. Rather than
articulate the Commlssmn s jurisdiction over her non-TOMA clalms C omplamant continued to
provide general_and vague “references that do not establish jurisdiction. Therefore, the ALJs

recommend dismissal of Complainant’s non-TOMA claims because she failed. to-comply- with
SOAH Order No. 6. '

~

{
Y 1
M wPub. Util. Coni'n'of Tex. v. GTE-SW., Inc., 901 S.W.2d 401, 406 (Tex.1995) (citations onitted).

LS
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As explained immediately above, the factual and statutory grounds for invoking the
Commission’s jurisdiction over a WSC are narrow and specific. As a result; the ALJs required

Complainant to state the exact statutory grounds for. éorrimis"sion jurisdiction so that the parties

and the ALJs could assess whether her allegatlons could potentra]ly trigger jurisdiction. SOAH .

.,Order No. 6 was clear in this regard The order even required the Junsdlctronal column in her

claims chart to be labeled “Detaﬂed Statutory Balsis for Commlssmn Jurlsdlcuon Contrary to

the clear 1nstruct10ns in the order Complamant failed to provrde jurisdictional cites for most-of
her clarms and in the few clarms for which a statutory cite was provided, the citation was too
general to meet SOAH Order No. 6’s requlrements Under the jur‘isdictional column-in her
clalms chart Complamant crted the .following as” the “statutory bases™ for Commission

Jurrsdrctlon over her non-TOMA claims:

. Avalon s election procedures
. Avalon s by-laws; ‘
e Water Code § 13.002; or
* e Water Code § 67.007.% .
These references do not meet the fequirements of SOAH Order No: 6. For-Complainant’s
assertions ot‘juﬂsdiction, the order even stated it was not enough for Complainant to simply refer
to TeanAWatert_i_:Code § 13.004(a)(1) or (2). Instead, Complainant was required to provide
speciﬁc citations"ajmd explain hgw the Commission has jurisdiction over Avalon.
, s
For the vast majority of Complainant’s claims, she provided no statutory basis-for the
Commission’s jurisdiction whatsoever. Instead, the purported statutory’ juriédictional bases for
most of Complainant’s claims are references to Avalon’s election procedures and by-laws which
are not statutes. Only in clalm numbers 7-9, 14, 31, and 47, did Complainant even cite a statute
in the Jurlsdlctlon COIumn For those complaints, Complainant mted Water Code §§ 13.002 and
67.007 as the bases for'the causes of action. But these statutes do not créate causes of action, and

these references are far too vague to establish jurisdiction and meet the requirements of SOAH

Order No. 6. = .

32 Attachment C..

X
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For- 1nstance in the first item, in the verified brief, Complalnant failed to connect her
allegatlons to the Commlssxon s potential grounds for jurisdiction under Water Code § 13.004. 3
Complainant - prov1ded no statutory cite for Jurtsdtcnon whatsoever Nor did she show, for
example,” how an alleged failure to obtain ballot apphcattons for board drrectors means that
"Avalon is: (l) failing to conduct ‘annual or specxal meetmgs in comphance wrth Water Code
§ 67.007 or (2) is operating in a manner that does not,comply with the 1equ1rements for
classification as a member-owned and member-controlled: nonprofit WSC under Water Code
§ 13.002(24).3‘2: i

e
¥

N T
# 5

In other examples; Staff points out that Cémplainant alléged Avalon “failed to adopt or
approve orders or resolutions adopting a budget for fiscal years 201 1-2015,* “failed to adopt or
approve federal tax’ returns [(or 2011-2016,*¢ and “does not have a conflict of interestfpoli_cy,
written”or otherwise.”>’ Corfplairiant argues that these reciuirements are stated in Avalon’s by-
laws and thus grant the Commission Junsdlctxon However, none of these types of v1olat10ns are
referenced in Water Code §§ 13.004(a), 67.007, or go to the requtrement that the by- laws ensure
,that the WSC is member-owned or member-controlled. .

. Finally, ‘,“Complai}nant’s‘ references to Section 67.007 are entirely. inadequate. SOAH
O_rcler No. 6 required Complainant to tie her complaints regarding election procedures to specific
statutory provisions, such as‘ Subsection 67.007(b)(2) and ‘Sections 67.0052, 67.0053, and
67.0054. Complelrlant’s verified brief failed to comply"with this requlrement.

As a result of Claimant’s failure to comply with SOAH Order No. 6, the ALIJs
~ recommend dismissal of the following allegations: Attachment C, claim nos..1-6, 10-13, 15-30,

32-46, and 48— 52,38

Attachment C at 2, itemTo. 1.

* Water Code §+13: 004

Complainant’s venfed brief at 13-14.
Con:tplamant s verified briefat 17.
Comialainant’s verified brief at 18.

% See 16.Tex. Admin. Code § 22:161(b)(3),(c).’
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‘ b.  Failure to Artlculate Specific Substaritive Grounds for Junsdlctlon ’

over Non TOMA Claims

¥

Setting as1de Complamant S tallure 1o estabhsh Junsdlctlon in comphance with SOAH
Order No. 6, Avalon TRWA, and Staff pomt out that the majorlty of Complainant’s claims are
.unrelated to the requ1rements of Water Code §§ 67, 007 and 13. 002(24) and should be dlsmlssed
because they are beyond\ the PUC’s Jrurlsdlctlon under Sect}on 13.904(a). The ALJs a_g1 ee.

As explalned above, Water Code § 13. 002(24) requires that-a nonprofit water supply or
sewer supply corporatlon adopt and ablde by by-laws or articles ot mcorpmatlon that ensure it is

member- ownea’ and member- controlled Many of Complamant S clalms however, 1ncorrectly

focus only on whéther Avalon is operating 'in accordance w1th by-laws and fail to artlculate a,

nexus to by-laws that ensure Avalon i 1s member-owned and member controlled.” The alleged

-~
o

deficiencies range from failing to prepare annual ﬁnanc1a1 audit 1eports to failure to adopt a

-

conflict of interest pohcy ‘ ' . ”.,

g

inconsistent w1th the statutory scheme under which the operations of water supply corporatlons

are ungegulated by the Commission except in two instances: the Commission ears appeals of

b 1 . we » :
rate disputes and the Commission has the authority under Section 13.004 to deterinine whethet a

WSC is operating as a non-profit corporation. Under the Water Code, the members and Board of |

Directors (composed of }hembers), oversee the adininistration and day-to-day operations of a

WSC., Avalon asserts that Cornplainant is ‘asking the Commission to step into that role; which’

would destroy the :?’independence of these member-owned utilities: TRWA and Staff generally
join in this argument. . - .

- -
A

The ALIJs agree w1th Avalon TRWA and Staff. Complamant attempts to broaden the

jurisdictional inquiry under Water Code § 13. 004(a) beyond the provision’s ‘'specific arid narrow

, focus by complammg aboutxall of Avalon’s ,by~laws and 'its alleged failure to* opérate in

‘I

e

¥ Tex..Water Code'§ 13.002(24).,

“ Complainant’s verified brief at 4-6.

A

E}
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accordance w1th those by- laws In doing so, Complainant failed to articulate a statutorily

required nexus between the alleged by-law violations and Avalon’s status as a non -profit that is-

member-owned and member—controlled Asa result the ALJs recommend grantmg Avalon and

Staff’s motion to dlsmrss the followrng claims: . Attachment C, clalm nos. 10, 20, 21, 22 24-26,

¢

28,30:34, 49 52 AttachmentD claim nos. 1-20.
D. Additional Reasons foryl)ismissing'Certain' Claims

‘l"

1. Claims Stemmmg from Facts Prior to August 25, 2014  Should Be Barred in
- Deference to TCEQ Agency Action " , P

Even if ,Complainant’s_ claims were not-dismissed for the reasons set forth above, certain

claims should be dismissed because they were investigated l)y the TCEQ and found to be without
. f J

merit. : ' C . -
r - h S

t

As noted above, - before September 1, 2014 Jurrsdlcuon over WSCS rested wrth the

,,,,,

complalnts agamst Avalon with the TCEQ, many of which are ralsed again here. As a result
Avalon and TRWA argue that the Commlssron should-defer to the TCEQ's actions for all claims
that the TCEQ reviewed, issued determrnahons on, and drsmrssed Understanding that Avalon
and TRWA are not urging a res judicata argument, the ALJs"agree’and recommend dismissal as
explained below. . i

In 2014 TCEQ staff twice investigated Complainant’ S, allegatlons and found no
v1olat10ns The 1n1t1al investigation, based on complaints submitted in 2013, was closed on
June 16, 2014. Thé Commission found that Avalon was properly operating as a non-profit,
member-owned and member-controlled\WSC. On July‘ 14, 2014, Complainant requested that the
TCEQ Teopen, the complamt Complalnant re-urged her earlier complaints and alleged addltronal

v1olat10ns occurring from May 2*to July 10,2014." On August 25, 2014, TCEQ staff issued

4 Complainant’s July 14 2014 letter to the TCEQ, discussing the TCEQ’s actions and her complaints is attached as
Attachment A. The letter was filed in this docket on February 6, 2015, as item number 9. The ALJs take
administrative notice of this letter from Complainant.
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another determination under the Water Code that, despite Cornplainant’s assertions, Avalon was
properly operating as a non- proﬁt member-owned and member-controlled WSC.* TCEQ staff

closed the complaint and took no action against Avalon . ! T

«

The ALIs: take official notice of- the TCEQ’S'August 25, 2014 letter and the findings
therein. Addltlonally, ‘the ALJs take official fiotice of the Memorandum of. Under standing
(MOU) entered between the TCEQ and the Commission regarding the transfer of _]UllSdlCthl]
over water and sewer utilitiés. The Ieglslature dlrected the two agen01es to enter into an MOU
to address specific elements of the transfer of j unsdlctron In the MOU, the agencie$ addressed
jurisdiction over complamts and enforcement actions, statrng that each agency would investigate
cornplaints under its jurisdiction The MOU also specifies that the TCEQ would transfer any
pending :matters to the’ PUC on thé date of the ‘transfer.** The MOU further'states that the
agencies will commumcate and coordmate regardmg enforcement matters and work together “to_
efhcrently address enforcenrent actlons relatlng to each agency’s 1espect1ve jurisdiction,”*. The
A 1dea that a cornplamant who received an unfavorable determination from the TCEQ could seek a.
different outcome at the PUC for the same complalnts is contrary to both the legrslatxve intent in
directing the agencies to enter into the MOU and,the spirit of the MOU. Such “double-drpplng
can only lead to ,inefﬁciencies’ and misuse of state and brivate resources. :I“herefore, the TCEQ’s
- determination in this matter is’entitled to deference by the Commission and SOAH.

E

The ALJs recommend that the Commrssron defer to the TCEQ’s determrnatxons as the
agericy lawfully imbued with jurisdiction over such claims at that time. Any of Complamant ]
_claims that were, or could-have been,- brought during ‘the TCEQ’s jurisdiction should be

.dismissed in deference to that agency’s jurisdiction and action. Complainant’s veritied

¥

* The August.25, 2014 letter from the TCEQ Water Supply Division to Complainant is attached hereto as_
Attachnment B. The ALlJs take administrative notice of this letter from* the TCEQ Water Supply Divisich to
Complainant. K N

 Memorandum of - Underétanding Between the Texas, Commission on Environmental Quality (TCEQ) and the
- Public  Utility Commission of Texas (PUC) (MOU) effective September 1, 2014, available at
https: www. tceq.texas. gov/assets/publ1c/agency/puc tceq- mou-dccessible. pdf.

“ See House Bill 1600 and Senate Bill 567, 837d Legislature (2013)- .

‘”%Complainant’s complaints to the TCEQ were not transferred because they had been closed by the TCEQ before
the transfer of jurisdiction.

** MOU at 7.
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vt . X ) ‘
complaint includes numerous complaints dating back to 2011.. At a minimum, those claims that

predate August 25, 2014, should be dismissed. -

3
,

Compleinent argues that there can be- no issue-preclusion or res judicata-like effect -
because there was 1o ﬁnal appealable adjudication of her complaints. This is s0, however,
because only the TCEQ could have brought an enforcement action based on her complaints and
it chose not to; “therefore; lhere is no case to appeal 4 As explained above, Complainant has
falled to articulate standmg or individual causes of actlon arising from Water Code § 13. 004.
Wh1le Complainant may complaln to the Commlssmn about Avalon’s alleged misdeeds, it is up
to Commission Staff to determine whether those complalnts merit an enforcement action.
Because an agency w1th lawful jurisdiction has already reviewed certam of those complaints and

N

-determined and communlcated its decision that there are no violations, the ALJs recommend the
Commission defer to that deterrnlnatlon 1nstead of allowing Comiplainant to bring a contested
case hearmg at SOAH for wh]ch she has no 1nd1v1dual standlng and no authorlty for 1nd1v1dual

claims.

Therefore, the ALJ'srreco}nmend‘ that:‘to the extent Complainant’s claims are based on
Avalon’s alleged misconduct tnat was already investigated by TCEQ staff, all such claims should
be dismissed — even those extending into the present: Complainant’s verified brlef fails to allege
any changed circumstances that would show that TCEQ staff’s conclusions are no longer valld
In fact, by alleging that certain claims date back to 2011, Complainant Has openly reasserted the
same claims that wefe’ presented to TCEQ staff in 2013 and extended them into the present —
withiout any attempt at distinguishing.,the claims as’based on new facts. Complainant simply

seeks a different result from the same set:!of allegations at a different state agency.*® The claims

to be dismissed on this basis are: Attachment C, cliim nos. 1-35 and 47-52.%°

g .
L » -
>

T

7 The ALJs also note that there is no procedural mechanism for the reconsideration or “‘rehearmg” of the outcome
of the TCEQ’s determination regarding the complaint. See 16 Tex. Admin. Code ch. 22.

% 1 her Reply,~Complainant states that many of the alleged: violations occurred after jurisdiction transferred from
TCEQ to.the Commission. However, as addressed above Complainant failed to establish a basis for jurisdiction

over her claims, including the claxms that are alleged only.for the time period beginning after the transfer of
)unsdlctlon

° In the event the Commission finds that it has jurisdiction to hear Complainant’'s TOMA claims, then the ALIJs

also recommend dxsmxssal of Attachment D, item nos. 1-3, 5, and 7-9.
1
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2. The Commission Lacks Jurlsdlctlon over Claims that Avalon Violated
TOMA g

Complarnant asserted 20 claims agamst Avalon based on alleged v1olatrons of TOMA %
Avalon, TRWA and Staff argue that' the Commission ‘lacks jurisdiction to adjudicate -and
establish these a_lleged violations as underpinning for the Cémmission’s _)Ul‘lSdlCllOH. The ALIJs

agree. L : .-

Avalon- acknowledges that TOMA applies to WSCs. 3! Avalon points out, however, that
any alleged non- compllance w1th TOMA requires litigation in state courts. Avalon argues that
no state agency; "fiot even the ‘Office of the Attorney General of Texas, has the authority to
enforce TOMA.*

. 1

Avalon explains, for'instance, that TOMA provides civil remedies and criminal penalties’

for violations of its provisions and establishes the venue for such actions. District courts have
original jurlsdiction overucriminal violations of TOMA as misdemeanors involving’ official
misconduct.’ 3 SéetiOn 551.142 of TOMA creates a cause of action for mandamus or injunction
to address v1olatrons of its provisions: Under TOMA, an inter ested person has standing to bring
such suits, mcludmg a declaratory judgment actron “to determme the validity of & governmental
body’s actions under TOl\/_lA.”54 ‘Aecordlng to the Attorney General, jurisdiction may be proper
in county or state district court, dépending on the amount in controversy > Avalon points out,
- however, that neither TOMA nor the Attorney General’s Handbook mentions a state agency

s

. having Jurlsdlctron to 1nterpret or enforce TOMA.

N -

® Attachment D,

! See, Tex. Gov’t Code § 551.001(3)(K), which defines a governmental entity subject to TOMA under

section 551.002, as including water supply corporations under Texas Water Code chapter 67.
2 Offfce of the Attorney General of Texas, Open Meetings Handbook 2016, at 63.

2

3 Office of the Attorney.General, Open Meetings Handboo/c 2016, at 63, citing State v. Williams, 780 S.W 2d 891,
892-93 (Tex. App. -—San Antonio 1989, no writ).

* Tex. Gov’ t Code § 551.142; Office of the Attorney General, Open Meetings Handbook 2016, at 63-64.
%5 Office of the Attorney General, Open Meetings Handbook 20716, at 63.  *

1"

-
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Staff pomts out that TOMA is not referenced in Water Code § 13. 004(a) or any of the
. statutes referenced in that prov151on Staff contends that if the Legislature had iritended for the
Commlssmn to address 1ssues under TOMA, then it would have clearly and expressly so stated.
Wlthout a specific statutory reference that the Commission has .the authority to evaluate these
~ types of v1olat10ns the Commlssron cannot 1nfer authorlty over such alleged acts of a WSC.
Avalon adds that.the Commission-would exceed its authorlty if it exércised jurisdiction over

TOMA claims, stating: -

M

Administrative bodies may exercise only thosé powers tlie law confers upon them
in clear and express language; courts will not imply the existerice of additional
authority for adrhinistrative bodies, dor may such bodies create for themselves
any excess po"»\j/ers.5 6 '

Comp.lainantﬂ does not contend that the alleged violations of TOMA have been litigated
-and-determined by a state court. Instead Complamant attached a lawyer s verification to her
TOMA-claims that purports o establish the violations.”” To even consider the verification
necessarily requires-the ALJs to allow Avalon-and Staff to respond., Thereafter, the ALJs would
have to propose ev1dent1ary findings and conclus10ns of law thus htlgatmg claims over which _

the Commission and SOAH lack Jurlsdrctlon

In addition to taking evidence on TOMA claims, Avalon pointed out that conducting

discovery would; require the ALJs to coriduct in-camera reviews of Avalon’s executive session

closed meeting records, for which there is no statutory authority. Avalon notes that thé certified

agenda of a- closed ‘meeting of:a WSC’s board of directors is confidential under TOMA
§ 551.104 arid disclosure of such proceedings would expose the corporation and its directors to
potential criminal liability.>® Access to certified agenda must be through a court order issued by
- a district court.”® These restrictions reinforce the fact'that neither the Commission nor SOAH

has jurisdiction over TOMA claims.

- s‘ ¥
% Subaru of Am., Inc. v. David McDavid Nissan, Inc., 84 S.W.3d 212, 220 (Tex. 2002).
Attachment D. .
%% Tex. Gov’t Code §§ 551.104, 551.146.

% Téx. Gov't Code § 551.104.
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A

The AI;J s do not addresé whether the Cbmmissio"n could take notice of TOMA™ violations

under Water Code § 13 004 once those vrolatlons have been estabhshed in state court. That has

X

not happened in this case.- As a result, Complamant lacks the condition precedent that Avalon
has been found to have yrolated TOMA by a $tate court. The ALJs recommend the dismissal of

all'of-Complainant’s TOMA-related claims for lack of jurisdiction.*’
3. F'a{'ilure t6 Amend Pleadings %

Avalon argues that Complainant failed to scomply with an additional requirement of

SOAH Order No. 6, wh1ch stated “Complainant will be requlred to amend her complaint if she
: presents alleged deﬁc1en01es in her brief that ar€ not set forth in "her eomplamt 61 Avalon points
out that, before the issuance of SOAH Order No. 5, Complainant filed in this docket a total of

“five documents,yvhlch comprise her complaint. As summarlzed by PUC Staff, - ‘

-

On August 25, 2014, [Cc’)mplatnant] filed a complaint with the Texas Commission -
on Environmental Quality against Avalon Water Supply and Sewer Services
Corporation regarding v1olat10ns of the Texas Open Meetings Act by Avalon. On’
“September 1, 2014, the processing of [Complainant’s] complamt was transferred
to the [Commrssron] [Comiplainant] amended her complaint by letters dated
- September 29, 2014 (trled Septembe1 30, 2014), October 1, 2014 (filed
October 6, 2014), January 31, 2015 (filed February 3, 2015) and July 14, 2014
' (filed February 6, 20] 5).%2

- “

A’valbn points out ‘the most recent‘alleged '\fiolatioh included in. Cornplainaht’s most

recently ﬁled complamt occurred on October 9, 2014 5 Avalon argues that Complainant’s

"

verified brief includes a number of addrtlonal alleged violations descrlbed as occurring after that
date. Although Complainant recogmzed that new allégations were added:in her verrﬁed brief,

Complamant did not file an amended complaint capturing these claims.*! " :

v

K]

R

60 Attachment D.
" SOAH Order No. 6, at footnote 2* ’ -

' - X

@ Cornmlqslon Staff’s Statement of Posmon filed April 10 2015, at I l ' "

Letter.from .Carol D. Gillespie to PUC Central Records dated Januaiy 31, 2015, and filed as Docket Item No. 8
on February 3,2015, at I

63

64 Complamant_s verified brief at bates page 8. ’

i,
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Because Complamant has failed 'to' amend her complamt as required by SOAH Order

“ No. 6; all deﬁcrencres alleged to. have occurred aﬁer October 9, 2014; should be-dismissed.”’

' These include all alleged -deficiencies that Complamant has 1dent1ﬁed without specrﬁc dates and‘

those 1dent1hed as occumng during 2014, 2015, and 2016 The ALJs recommend the followmg ,

- allegatlons be dlsm1ssed 66 Attachment C, clalm nos. 1-6, 8-22, 24, 26, 30, 32, 34-47, and
51-5257

" E. Summary

-~ B
, o
. ,'\ 3

The ALJs recommend that Complainant’s case be dismissed in 1ts entlrety for the
following” reasons (l) Complamant does_not havmg standrng to assert the Commission’s
“ Jurlsdlctrovn or to bring an enforcement action on behalf of Staff: (2) Complainant failed to state a
claim upon which relief can be granted—Complainant hasw‘cited only to general jurlsclictional
provisions, rather than causes of action, as the bases for her claims; and (3) the 'Commis/sior‘l docs

ot have jurisdiction under Water Code § 13.004 over Coinpla_inant‘vslallegations.

i, w4
e -
wd oy

If Conrplairlant’s caee is not dismissed in its eritire_ty, tl)c ALJs find tl1a1: certain Claims
should be dismissed for.the following reasons: (1) C’omvplaioantz failed to comply with SOAH
Order No. 6 by setting forth the Commission’s jurisdiction and the legal)bases“t:or her compl}aints
as ordered; (2)'TCEQ Staff.investigated Cornplainant’s claims dating before September1, 2014,
and found ther to be without rrler'it' (3) neither the Commission rior SOAH has jurisdiction to
adjudicate Clarmant s TOMA. clarms and (4) Complamant added néw allegatlons against

*

Avalon i in her venﬁed brlef but did not amend her pleadmgs

Finally, the ALJs note that, in their experience, this.is one of the most unusual cases

[

' referred to SOAH by the Commission. The ALJs recommend dismissal of this case on nufnerous’

fundamental grounds, including lack of jurisdiction, failure to state a claim, deference to prior

agency action, and standing. .Th‘e ALJs have concluded that the Water Code and the

i ) 5 ’ . &
55 Tex. Gov’t Code §§ 2001.051-.052; 16 Tex. Admin. Code § 22.55. ,

*

66 Desplte adding additional claims, Complainant has not amended her pleadings as of the date of this proposal for
decision.

7 Attachment C.

s

-

+
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Commission’s rules authorize only ta\Staff-initiate'd enforcement -action for complaints against a

WSC:

¥V

k\,v

. Most 1mportant consistent w1th TCEQ staff’s ﬁndmgs after Jurlsdlctlon was transferred

to the Commission, Staff analyzed Complamant s claims and twice correctly recommended this

cgse be dlsmlssedw.for fallure to ‘state a claim. As early as April 10, 2015, Staff issued a

Statement of Position recommending this case be dismissed:

k]

Staff’ ] posmon is that the type of action raiséd by [Complamant] S complaint is
not appropriate relief i in a formal complaint proceeding. .- Commlssmn rules

- provide that” the executive director shall decide whethe1 an investigation is

appropriate and should be initiated...16 [Texas Administrative Code] § 22:246(d).

.- Therefore, “although an enforcement proceeding may arise from a complaint,
the rules give the Commission, not a complainani; the discretion to initiate an
enforcement proceeding.’ 68 Néthing in the Water Code nor the Commission’s
rules provide for enforcement actions by an individual complainant. Therefore
[Complainant’ s] request for an mvesugatlon fails to state a claim for which relief
can be grantéd.” :

>

Thereaftét',“Staff reviewed additional claims -and information from both parties. On

November 4, ‘20‘1‘5 Staff issued a Supplemental Recommendation, reiterating that it was Staff’s

plerogatlve to mmate an enforcement actlon but, after ‘a thorough review of the information

subrmtted by Avalon i in its resporises, Staft does not beheve any violation by’ Avalon of [TOMA]‘

or Avalon’s bylaws exist.”’® Staff again recommended the complaint be dismissed for failure to

state a claim. ‘ -

¢

W L1

© After spenaing a large amount of time reviewing Complainant’s verified brief, -the.

pérfies’ responses ‘and replies, other filings, and conducting their own independent research, the

ALJs reached the same conclusion as Staff —

that this case was not appropriate for referral to

SOAH as a contested case in the.absence of an enforcement petition filed by Staff. The record

r
¥ ¥
i .
$ &

i

& Complamt of Allyson Rockett Against Pre-buyElectric, LLC, Docket No 35291, Oldex No.?2 at3 (Apr 2, 2009)'

(emphasw added by Staff).
® Commission-Staff’s Statement of Position, April 10, 20135, at 4-5.

™ Commission Staff’s Supplemental R‘ecommendation, Novembér\4, 2633, at 2,

=
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“

does not reflect .,why‘thisvcase was referred to SOAH despite Staff’s explanatory recommendation”

i

*

otherwise.

V. ADDRESSING AVALON’S ALLEGATIONS
“REGARDING COSTS OF LITIGATING COMPLAINTS

The ALJs éd@résg one ﬁﬁal ;et of aliegations by Avalon that raises concerns over
Cc;mplainant’s _motivations in bringing her complaints, and the resulting costs incurred by
Avalon and the stat‘e.‘ Complainant, w};’o is represented, ‘has alleged 72’ different cbmpléints
abéut Avalon: As noted“ by Avalof; and TRWA, Complainant first submitted éomplaints
reééiding A¥alori to the "i‘CEQ. That agency"';:losed‘ its iﬁvestiéétion finding not only no
wrongdoing, '~bu:f:'that -Avalon was operating properly as a non-profit, member-owned, and
member controlled WSC. After the transfer- of jurisdiction from the TCEQ to the Commiission,
Complamant resubmltted many of the samie allegatlons to the PUC, ultimately ]eadmg to this

proposal for decision.

~ Shortly. after this ﬁlétter was referred to SOAH, Complainaﬁt served numerous lengthy
' - )\ ‘ » . al . )
discovery requests.on Avalon and Staff, prompting Avalon to file a motion for protection and an

agreed motion to abate this docket to attempt to settle this case. Thereafter, when required to file

_a verified complaint, Complainant submitted a filing that does-not meet the requirements of -

S:_OAH Order No. 6. ‘As noted’ above, for non-TOMA cl'a.ims,“ almost no specific statutory
grounds for jurisdiction were offered, despite a clear directive to do so from the ALIs.
Complainant submitted complaints under TOMA without any. legally-established findings of
actual violati0n§. Complainant cited to pre-jurisdictional statutory- references instead of
cognizable caus'e'“s'. of action. And Complainant secks almost punitive remedies, such as
dissolution of thé board, the imposition of a receiver, and original rate jurisdiction, instead of a
specific remedy that would provide relief to Complainant. Indeed, it is. difficult to see how
Complainant could have been materially harmed even assuming each and every one of her
allegations were true becausei according to Avaloh,'Compiainant is not a customer of Avalon,

takes no service from Avalon, and is not seeking service from Avalon.

L

Y
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Complainant has not 'éi'ticplated ‘any ultimate justification or goal for her complaints
fhrough which she could receive some relief from Avalon. And based on the pleadings, the ALJs

" can discern no justified motivation for these complaints. Furthermore, Avalon a]ieges that:

o The genesis of this dispute is an AvalonTOWned pipeline on
Complainant’s property; ! ’

e Avalon’s previous enforcement history is limited to only one other
complalnt filed by a member, which related to a power outage on May 27,
2016; ‘

) A\'/alon’s annual- gross ’receipts are generally around $350,600;

e During the 2015-2016 period, litigating complamts by Complamant has+
cost Avalon approx1mately $100,000;

. Avalon could possibly face bankruptcy if this matter goes to a full
hearing;

¢ On information and belief, Complamant s goal in this proceedmg is to .
force Avalon 1nto bankruptcy; and -

J ‘Complamant refused to agree to ‘mediate thlS case for free "at SOAH
. despite agreemg to abate the case: :

+ 3 -

Because there has been no bas1s to hold an ev1dentlary hearmg, there is no evidence in

the record to corroborate Avalon’s clauns If, however, they are correct and the. Commission -

agrees with this proposal for decision to dismiss then the ALJs are concerned that this procéss.

may.have been initiated for reasons other than insuring that Avalon is operating in accordance
4 "

with the law and its by-laws. | )

H

Avalon is providing water, a necessary resource for life, to some-340 customers in a rural
. aréa. If Avalon’s allegations are supported by the facts, using an administrative process for .the
sole purpose of driving up.such*an entity’s, costs could be-a serious ‘violation™ of the PUC’s

-

procedural rules. :

4
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10.

I'.

12.

V. PROPOSED FINDINGS OF FACT CONCLUSIONS OF LAW, AND
ORDERING PARAGRAPHS

LI

. 'Findingsgof Fact -

Carol D. .Gillespie (Complainant) filed complaints with the Texas Commission on

Environmental Quality (TCEQ) against Avalon -Water Supply and Sewer Services

Corporation (Avalon). TCEQ Staff investigated the complaints; found that Avalon was

_properly operating as a non-profit member-owned, member-Controlled water supply
'corporatron (WSC); and closed the complamts

TCEQ Staff rssued a letter to Complainant explamlng its ﬁndlngs and closmg the
complamts on August 25 2014. :
On September 1, 2014, jurisdiction over water utilities transferred from TCEQ to the
Public Utility Commission of Texds (PUC or Commission). ;

On September 16, 2014, Complainant filed complaints with the Commission asserting
some of the same allegations that TCEQ Staff. had investigated ‘and détermined to be
without merit. i 5 :

Avalon filed a response consrstlng of three volumes of records totallng 184 pages.
Avalon also submitted supplemental responses .

On. April IQ, ~~2015, Staff 1"ev1evyed the complaints and Avalon’s responses and ‘issued a

Statement of Position recommending dismissing the complaints for failure to state a

claim upon which relief can be granted. ..

On November 4, 2015, Staff reviewed additional complaints and Avalon’s responses and
issued a ‘Supplemental Recommendation that ‘the complaints made by Complainant be
dismissed for failure to state a claim upon which relief can be g] anted.

i

" On January 25, 2016, the Commlssmn issued an.order of referral to the State Office of,

Administrative Hearings (SOAH) for a hearing and proposal for decrslon if necessary.

-On March 22, 2016, the Commission issued a preliminary order setting forth the issues
for the SOAH Administrative ‘Law Judges (ALJs) to consider.,

4

On March 18, 2016, a telephone prehearing conference was convered by SOAH durmg
which the parties agreed toa procedural schedule.

On April 20, 2016, ‘Avalon and Complainant filed an agreed request to abate the case so
that the parties could explore mediation and possible settlement. On April 21, 2016,
SOAH issued an order granting the motion. -

The partiés did not participate in mediation.

¥
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13. On June - 17 2016 Avalon ﬁled a Motlon to Dlsmlss and Altemate Motlon to Certify

Questxon and Continue Temporary Abatement of Discovery and Hearihg Schedule. On )

- June 24, 2016, Staff filed a'response oppGsing the motion to dismiss but supporting the
response opposing both motions.

14, On July 7, 2016, the ALJs lssued SOAH Order No 6 abatmg the case and 1equmng

‘ Complamant to file, by July 22,2016, a verified brief addressmg the factual background,
legal authority, and remedy for gach and every alleged deficiency comrmtted by Avalon.

“Complainant’s brief was required- to include a table as follows: .

Alleged Deficiency Detailed Statutory - | Legal Cause Remedy Statutory and

(including factual Basis for - |-of Action Description | Regulatory
background'and date | Commission R Authority for
of occurrence) J uusdrctlon ) - ' Remedy
1 . 1 ‘ < i -
2' . ‘ . ¢ | , e

‘| Eter .

*

15. SOAH Order No: 6 required Complalnant through the table to set forth every alleged
deficiency that formed her complaint. It also required the table’in Complainant’s-brief to
. be an exhaustive list of the alleged deﬁcrenmes for purposes of a hearmg and any further
2 .pleadmgs motions, or briefs!
16. SOAH Order No. 6 specifically’requiréd the columns addréssing Jurlsdrctlon causes of
" - action, and statutory and regulatory authorlty for each remedy to address every applicable
subsection .of the statutory and régulatory authorlty In particular, for jurisdiction, the
v ALJs noted that it was not sifficient' for Complainant to simply refer to Texas Water
Code § 13.004(a)(1): Rather, Complainant was required to plovide specific citations and
explain how the Commission has the same _]UI‘lSdICtIOH over Avalon as over.a water and
sewer ufility, 1nclud1ng the spe01ﬁc criteria. Additionally, if new claims were added in
the brief, SOAH Order.No. 6 required Complainant to amend her pleadings accordmgly

17. Compldinant filed a venﬁed brief on July 22,-2016. Complamant asserted 72 separate
claims against Avalon, spanning approximately 31 pages, including ¢laims that Avalon
v1olated the Texas Open Meetmgs Act (TOMA). . ) ;

18.  Despite addmg new claims in her verified brief, Complamant did not amend her
pleadmgs as requrred by SOAH Order No. 6.

\19.» Staff and Avalon timely filed tesponsive briefs by ‘August- 15, 2016. Avalon seeks

dismissal of all claims on several grounds. Staff seeks dismissal of most, but not all,
claims. . .

¢

i

motion to certlfy a question to the Commission. The same day, Complamant filed a -
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20. A
21.
22.

23,

!\)8

(98]

-

On August 15, 2016 Texas Rural Water Assocratron (TRWA) filed an amicus brief in -
. support of Avalon s motlon to dlsmlss

-+ On August 22, 2016 Complamant filed a reply :The same day, | Staff ﬁled a motron to

strike the reply, ‘which was demed by, the ALJs in this proposal for demsron

: Complalnant S yenﬁed brlef did not comply wrth SOAH Order No..6.~

Complainant did not adeqtiately demonstrate the legal bases for her claims or the source
of the Commission’s Jurlsdlctlon over her claims. ‘

Conclusions of Law

Complainant lacks standing to bring this enforcement action against Avalon on heha]f of .
the Commission. Tex. Water Code § 13.004; 16 Tex. Admin. Code § 22.246; Complaint .
of Allyson Rockett - Agamst Pre-BuyElectric, LLC, Docket No. 35921 Order No."2 at 3

(Apr.2, 2009).

Complamant falled fo state a clarm upon Wthh rehef can be granted. Tex. Water Code
§ 13.004. -

Complainant’s allegations do not state that the Commission has the same jurisdiction
over Avalon as it does over a water or séwer utility under Texas Water Code § 13. 004(a) X

Com'plamant s.allegatlons do not state that Avaloh is failing’ to conduct annual or special
meetings in compliance with Texas Water Code § 67.007.

. o
Complainant’s allegations do nét state that Avalon is operating in a manner that does not
comply with the requirements for classification as a nonprofit water supply or sewer
service corporatlon prescribed by Tekas Water Code § 13.002(11) and (24).

Complainant’s claims. xelated to facts- occlirring before August 25, 2014, should ‘be
dismissed because they were prevrously investigated by TCEQ Staff when TCEQ had
jurisdiction over water and sewer utilities. Memorandum of Understanding Between the
Texas Commission on Environmental Quality (TCEQ) and the Public Utrhty
Commission of Texas (PUC),  effective September - 1, 2014,

- www.tceq.texas.gov/assets/public/ agency/puc-tceq-mou-accessible.pdf.

! 4

The Commission and SOAH do not have jurisdiction to adjudlcate claims under TOMA
Tex. Gov’t Code ch 551 Tex Water Code ch."13.
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5
- -

In' accordance with these findings of fact and conclusions of law, the Commission issues

the following orders:

1. . This case is dismissed for lack of standing, failure to state a claim upon which relief can
be granted, and for lack of jurisdiction.

EH

- All other motions, .reql}ests for entry of spécific findings of fact and conclusions of law, and any

other requests for general or specific relief, if not expressly granted, are denied.

SIGNED December 8, 2016.

™

| STEPHANIE FRAZEE .
ADMINISTRATIVE LAW JUDGE .
; STATE OFFICE OF ADMINISTRATIVE HEARINGS

VIS VICKERY
ADMINISTRATIVE LAWJUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS

[
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~ | RECEIVER
- ! ) CAROL D- G'LLESF 4 o~ -
’ caroldgillespie@earthiin (‘5[&8 6 MMN:4Y -
3921 Bobbin Lan€UDLIC UTILITY gope =
Addison, TX 75001 . FILING CLeRg 1 SSI0N
214 536-1784 {cell), , G2 iy
luly 14, 2014 S B T
‘Ta'mmy Holguln-Benter, Manager 1:.1 -
Utliitles and Districts Section T oo
" OTCEQ | .
MC 153
-~ p.0. Box 13087 . X
Austin, TK 787113087 -
Dear Ms. Benter: ’

In July of 2013} requested an lnvestigation Into the actlvltles of Avalon Water Supply and Sewer Services
Corporation. | am a member of AWS&SSC and did not believe that the corporation was operating as a member-
awned and member-controlled water supply corporation. TCEQ did open an Investigation, and worked for
.several months an this lssue, .

L]

AWSESSC adiniitted to the allegations that | made In my original complaint. As part of an agreement, they were
required to undergo training provided by TRWA. The Board was also to provide copies of agendas/meeting
notices and minutes of the meetings to TCEQ. - The Investigation was closed on June 16, 2014 after AWSRSSC
heid thelr annual meeting In April and subinitted minutes for the April meeting. The letter that I received from
TCEQ) states, “Avaton Water Supply and Sewer Service Carporation has provided TCEQ with sufficient
documentation to show that it Is properly operating as a non-ptoﬂt, member-owned and membar-controﬂed
wsC.”

At this time, | am requesting that TCEQ re-open this Investigation ar open a new investigation. Unfortunatety,
once AWSESSC was no longer required to provide agendas/meeting notices and minutes to TCEQ, the meetings
returned to repeated indifference to members and ignoring Texas iaw. Here are the Issues iuppo_rt my claims:

© 1) OnMay2,2014 AWSSSSC posted a notice/agenda for a theeting to be held on May 8th at 7PM. On
May 8" at 12:56PM, a notice was posted adding an “emergency” addition to the agenda. Thisitem
was, “Adoption of resolution of the Board of Directors authorizing the purchase of approximately 1.01
acres of land adjacent to the Avalon Water Supply and Sewer Sarvica Corp. Wastewater Treatmant
plant” According to the Texas Open Meetings Act (TOMA) the purchase of land is nat an emergency
jtern and requires a 72 hour notice.

frhls' {tam was actuaily about fand my family was in the process of sefling to AWSESSC. After reviewing
the ariginal agenda, | chose not to attend the meeting. Ift had known this itein was going to be
addressed at themeeting, | would have attended, '

.o

(5]

3

%
Annther member addressed the Board about the last minute addition of this item, but the Board signed

theé rasolution anyway. | understand that this member was not treated with respect. She and her
husband flled a complaint with the Eliis County District Attorney regardlng this and other issues,
AWSRSSC Is currently under lnvesﬂgatlon by the DA’s office. (See item #5 tegarding mamheu
speaking at meetings.)



rs

v

1

2) Once AWS&SSC jearned there was an open lnvestlgation by the District Attotmv’s ofﬂ:a, thw posted a

notice for a Special Meeting to be held on May 15, 2014. This notice was posted on May 12" at 2:44
PM.* The anly item an the agenda s, “Approve and sign Corporate Resciutlon related to pnrchase of
!and adjacent to Waste Watar Treatment Plant.”

3) ourlng the meetlnz on May 15", the resolutlon was passed around the tables to be signed by Diractors

of the Board. However. it appeared that not afi Directors signed. The resolution was not read aloud.
Durlnz "Open Forum,” | requested thatitbe tead aloud. it was, but } was not mated with raspect.

Durlng doslng onthe sale of !and, 1 was given a copy of the resalution. It was dated, “Executed as, but
not necessarﬂy on, May$,2014" R appears that thera was no resolution signed at the meeting on
May 15*, The resnlut!on frnm the May 8™ meeting was |Ivan to the titla company.”

The rasolution Is signed by afl 7 Directors. Only 6 were prasent at the May a* meeting. Only 5 were
present at the May 15"‘ meetlng. David Walshes was absent from both meetings. Jacab Carter was not
prasent at the May 15 meeting, Haw am Dl:e:tacs who are nat prcseat at a meeting slgn a resolutlon
pnssedatthut meeting? . ) : “

4} For vem the monthly maeﬂng of AWSESSC has beer held on the 2 Thursday of the month. There

was no meeting heid on June 12, 2014, 'No notice was posted explalnfng that the meating was
postponed or why it was postponed. After someons called and qnestluned why, we were told
“something came up." No explanation.

5) Asa concerned member of AWS&SSC. | have been attendlns thelr meetings since Saptemher 2013, ¢

-

have missed very few, Orce TCEQ stopped reviewing thelr agendas/natices In April 2014, 2 major
change took place. “Visitor Comments and concem:" has always been listed as the sacond item on the
agenda. it was on the agenda for Aprif 10, 2014, There has siso been an “Opan Forum” at the and of

the meeting. It appears that be(lnnin; in Mav, AWSRSSCls attempﬁngto fimit memhers from spaaklns
at the meetings. . .

On the May 8, 201'4 aﬁenda, Rwas chﬁnge‘d to, “Introduction of guests and visitors and invitation to
express any questlons or concerns. Each speaker Is limited to three minutes,” There was stili an
#Open Forum” at the end of the agends., | .

On the May 15, 2014 Special Meeting agenda, thera was no "Visitor Cnmti;ants and Concerns.” .

However, at the end of the meet!n; there is “Open Forum. Each speaker is limited to three minutes.”
‘4 B

QOntheJune 19, 2014 agenda, there is no “isitar Comments and Concerns,” Therels an “Open Forum”

at the end of the agenda. &

On the Juns 23,2014 Special Meeting agendu, there Is no opportunity for members to address the
‘Board,

" On the June 30, 2014 Speclai Meetlng uenda, there Is no opportunity for members to addrm the
Board.

On the fuly 10, 2014 agenda, there is still no “Visitor Comments and Concerns.” There is an “Open
Forum” at the end. o %

3

6] On the July 10, 2014 agenda thers is an item, “Assignment of responsitiiities of personnet.” The Board

votad to make one of the Directors (Gary Low) the General Manager, Visitors and members tried to
explain to them that they could not vote to make Mr. Low the General Manager hecause it was not
warded on the agenda to vate to make anyone GM. The President repiled that they were trying to

00¢
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3 : -
Indude hmd-based taples so they eould do what they needed tado. 1believethisisa Tms Open
. Meetlngs Act violation.

4 " LS
+ . =

7) Far two monthiy meetings after the tratning provldad by TRWA, axendas, minutes, and ﬂnandal report
coples discussed during the meetings were made‘avallable at the door for members/visitors to pick up
an their way inta the maeting. 1t was commented that TRWA toid them that thev must provide coples

. “or read alnud durlna the meeting.” -

Now. it has' returned to being difficuit to obtaln coples. Excuses have been that tha computer had a
ox . Vviusand they touldn’t produce (but the Directors had coples), they don’t have enough coples for
' evervoue prasant, or thay just say that they don’t have coples. Since they will not give a financial
report during the meeting {directors only look at the report and comment on items), § have no idea
_what they are talking about. I've been to a lot of public and club meedngs. and l usually know when
.the meeting Is over how much maney the group has. Howaver. that fs not the case with Awsassc.

8) Aws&ssc uses a calendar year. ‘At the Ammal Meetlng n Aprli 2014, the annual audit for the year
2012 was presented for a second time. it was stated that the 2013 audit was “not complete at this
time.” In the July 14, 2014 it was stated that the 2013 audit has not been done because of “some

. clrcumstances“ but wouid not elaborate. How long does it toke Jor an audit o{ a small water supply
corporation take?
s A -

9) -in Deternbér 2013, AWSBSSC bormwed $35,000 from a focal bank. (One of the Directors is an employae
of the bank.) The loan is sacured by a CD that the corporatton has at the hank. The corporation only
has three CD's. At the time this loan was obtained, two of the CD's were pledgad to the USDA for
outstanding loans and each sre less than $30,000. The third CD was made up of membership deposits,
The value is In excess of $38,000. 1 do not know for sure, but | belleva that the €D containing member
deposits was pisdged as collateral for this loan. Is it legol for o water supply corporation to use member
dcposlts for cdluteml? | ha!lm thls Is why the 2013 audit has not baen completed. -

in Apﬂl 2014, AWS&SSC paid off the oidest of the two outstandlng USDAloans. Qne CD is nolonger -
pled;ed to the loan‘ Hmvever. It does not have ennugh funds to securs the $35,000 loan.
1
, 10} On Junu 23. 2014, AWSASSC heid a Speclai Meeting with ane toglc on aganda — *Discuss bids for weill
repair and dacide which bid to accept.” The Board voted to pay $44,652 for well répairs. According to
financial reports, at the end of lune they only had $30,986 In the bink account. Where to they Intend
to get this money?

*

¢, TCEQhas order Aws&ssc to have the weil repa‘ired by September 1. The well has not been working

since July 2013 State law requires water supply corporations the size of AWSESSC to have 2working
wells,

11} The amount to ohtain a water meter with AWSESSC has always been $$3800 {$3500 capital N
Investment, $200 tap fee, and $100 membership fee). However, in November 2013 AWSZSSC there [§ .
a capital investnent amount of $1858.64. What Is this amount? In February 2014, there Is a capital \
Investment amouint of $1304 and a $100 membershlp fee. Whatls thls amount? Is AWSSSSC now
discounting the capital investment? i ) . S

12) 1 recently obtained coples of several chacks AWSRSSC wrote in 2012 and 2013, These wera obta!ned
through a legal open records request, but not through AWS&SSC. Onechackis sl;ned by oniy one
person and two checks are signad by two people. Hawever, ohe of the peopie Is not an officer of the

. torporation and never has been, The bylaws state that checks MUST be signed by the
secretary/treasurer and tha president. If thé president is nat avallable, then the vice-president may o

. - 000
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sign. A&hough the checks arc rather old, { beneva that thls pracuce is sllll ongolng from my
observations during meetings, !

v

-

Two reprasemathiu (Presldem and Office Manager) froma nelghbodni water supply corporation have

attended the last two meetings. They have questioned many of AWSRSSC's practices. Theyare trying to‘he!p;

but our Board does not itke to be quesﬂoned. I‘m sure these ladies would be wimnx to speak wm\ TCEQ ahout
thelr observations. .

i

For these reasons, | am ‘asldnl that {ha Invsétlga:lou‘ into Avalon Water Supply and Sewer SQr{:lces Corporation
* ba re-opened. Or, a new investigation opened. if TCEQ cannot help, please rafer me to someane who can.

This cannot gu,ﬁ ] membﬂs of AWSBSSC fear that the corporation is about to go Into bankruptcy. The rates

weére increased earller this year. "A new rate increase Is already being discussed less than 6 months later. Our
membears simplv cannot afford to pay the legal expenses incurred by this Board,

Iwilibe happy to dlsmss thk wnh anyone from TCEQ. . é

-

Sincerely,

.‘L/ ;/m.
Caral Glllesple

.
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Bryan W. Shaw, Ph.D. .P.E. Chamnan ‘ \l
Toby Baker, Commissioner Ty - R E CE ! VED ‘
Zak Covar, Comimissioner - , . 20"' SEP

Richard A. Hyde, P. E E.\eculwe Dxrector ’ ’ . B 2 9 4"

‘s ‘ PUBLIC yry
) TEXAS COMMISSION ON ENVIRONMENTAL QUALMG cLE 'Ssnm

Protecting Texas by Reducing and Preuennng Pollution

-
1

August 25, 2014

Ms. Carol D, Gillespie - " N
3921 Bobbin Lane . ,
/Addison, Texas. 75001 ° ' (

k4

Re: Investigation Pursuant to Texas Water Code Section 13.004, of Avalon
Water Supply and Sewer Service Corporation; ‘Certificate of Canvenience and
Necessity (CCN} No.'10913, in Ellis County Application No. 37673-1

CN: 600788590 RN: 102689684 -
Dear Ms. Gillespie:

On September 24, 2013, the Texas Commission on Environmental Quality (TCEQ)
‘'sent a letter requesting information regarding allegations that Avalon Water Supply
and Sewer Service Corporation was not operating.as a member-owned and
member-controlled WSC. TCEQ then initiated an investigation under Texas Water
‘Code, Chapter 13.004. Avalon Water Supply and Sewer Service Corporation has.
provided TCEQ with sufficient documentation to show that it is properly 0peratmg
as a non-profit, member-owned and member-controlled- WSC.

Accordingly we have closed this case and will take no further action in this matter
If you have any questions about this letter please contact Mr Fred Bednarski III at .
(512)239-4758, or if.by-correspondence;include MC153 in the letterhead address.

No response is required. Effective September 1, 2014, responsibility for regulatlng

water and wastewater.rates and CCNs will transfer to the Public Utility Commission

of Texas (PUC).. After September 1, 2014, please submit all correspondence to the
address below:

Public Utility Commission
Water Utilities Division
1701 N. Congress.Avenue

P. 0. Box 13326
Austin, Texas 78711-3326

. EXH IBIT 1 pAGe 15 OF 20

-

P.0. Box 13087 Austin, Texas 78711-3087 512-239-1000 tceq.texas.gov - l

How is our customer service?- - tceq.texas.gov/customersurvey

- » .

1
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Ms, Carol D. Gillespie
Page 2
August 25,2014

"y
1

r

If you have any questions, please contact Mr Fred Bednarski at (512) 239-4758 or
by email at Fred. bednarski@tceq.texas. gov. Mr. Bednarski will be your contact
person for this apphcatlon at the PUC a&er September 1, 2014,

Smcerely"

//;/é /u(%

Caru Michel Callle Assistant Drrector
Water Supp!y Division

CML/LF/FB/mmg ’

, PAGE 16 OF 20
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