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COMPLAINANT GILLESPIE'S MOTION TO COMPEL

TO THE HONORABLE JUDGE STEPHANIE FRAZEE:

COMES NOW, Carol D. Gillespie ("Gillespie" or "Complainant") and files this

Motion to Compel the Responses of Avalon Water Supply and Sewer Services

Corporation ("Avalon" or "Corporation") to her Second Request for Information. In

support of the foregoing Motion, Complainant respectfully shows the following:

I. BACKGROUND

1. On July 14, 2014, Carol D. Gillespie filed her original complaint against

Avalon with the Texas Commission on Environmental Quality ("TCEQ"), which

complaint was supplemented by additional complaint letters and other information on

August 14, 2014, August 20, 2014, September 30, 2014, October 6, 2014 and February 3,

2015.

2. After jurisdiction was transferred to the Public Utility Commission of

Texas ("Commission") on September 1, 2014, Ms. Gillespie's complaint was referred to

the State Office of Administrative Hearings ("SOAH) for hearing on January 25, 2016.

3. SOAH Order No. 2 was issued on March 18, 2016, establishing a hearing

schedule.

4. On March 22, 2016, the Commission issued a Preliminary Order

establishing a list of issues to be addressed in the hearing before SOAH, including

whether Avalon was failing to comply with Texas Water Code §§ 13.002, 13.004 and

67.007 ("TWC").

5. On March 25, 2016, Complainant served her first set of Requests for

Information ("RFIs") on Avalon ("First RFIs").
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6. The parties entered into a Rule 11 letter on April 1, 2016 resolving some

of Avalon's objections to Complainant's First RFIs. Avalon filed objections on certain
remaining RFIs on April 4, 2016.

7. Complainant filed her second set of RFIs ("Second RFIs") on April 1,

2016, and following a conference of the parties, Avalon filed its objections on April 8,

2016.

8. Complainant's Motion to Compel Avalon's responses to her Second RFIs

is filed within five (5) working days of receiving Avalon's objections and is therefore

timely.

II. LEGAL ARGUMENT

A. Complainant's Requests for Admission are Relevant

Avalon asserts objections to Complainant's Second RFIs on the basis of

relevancy, as follows: I

Request for Admission No. 9: Admit that prior to representing Avalon, attorney,
Jesse Joe Munguia had no prior experience or expertise providing legal counsel to
a Water Supply and Sewer Corporation.

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is
beyond the scope of discovery because it involves matters not relevant to the case
and the information sought is not reasonably calculated to lead to the discovery of
admissible evidence.

Request for Admission No. 10: Admit that prior to representing Avalon,
attorney, Jesse Joe Munguia had no prior experience or expertise providing legal
counsel to a water or wastewater utility.

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is
beyond the scope of discovery because it involves matters not relevant to the case
and the information sought is not reasonably calculated to lead to the discovery of
admissible evidence.

Request for Admission No. 11: Admit that prior to representing Avalon, Jesse
Joe Munguia had no expertise providing legal counsel to any political subdivision
of the State of Texas.

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is
beyond the scope of discovery because it involves matters not relevant to the case

1 See Attachment A, excerpted pages from Respondent Avlaon's Objections to Complainant
Gillespie's Second Request for Information.
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and the information sought is not reasonably calculated to lead to the discovery of
admissible evidence.

Request for Admission No. 12: Admit that attorney Jesse Joe Munguia is the
grandson of former Board President Patsy Russell.

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is
beyond the scope of discovery because it involves matters not relevant to the case
and the information sought is not reasonably calculated to lead to the discovery of
admissible evidence.

Request for Admission No. 75: Admit that Secretary-Treasurer, Robin
Donaldson, is employed by the First State Bank, 100 W. Main, Italy, Texas
76651.

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is
beyond the scope of discovery because it involves matters not relevant to the case
and the information sought is not reasonably calculated to lead to the discovery of
admissible evidence.

Request for Admission No. 76: Admit that the corporation has bank account(s)
at the First State Bank, Italy, Texas.

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is
beyond the scope of discovery because it involves matters not relevant to the case
and the information sought is not reasonably calculated to lead to the discovery of
admissible evidence.

As set out in the Commission's Preliminary Order, the issue of whether Avalon is

operating as a nonprofit water supply or sewer service corporation in accordance with

applicable law is the central question of this case. Specifically, this Court is to determine

whether Avalon is complying with TWC § 13.004 which includes by reference the TWC

§ 13.002(11) and (24) and chapter 67 requirements to operate "in accordance with by-

laws or articles of incorporation."2 Like all Water Supply or Sewer Service Corporations

("WSSC") organized under TWC chapter 67, Avalon is also subject to the Texas Non-

Profit Corporations Act,3 chapter 22 of the Texas Business Organizations Code that

requires a WSSC to comply with its bylaws or rules to regulate or manage the

corporation.4 Thus, if Avalon is failing to comply with its bylaws, it fails to comply with

2 TEX. WATER CODE ANN. § 13.002(24).
3 TEX. WATER CODE ANN. § 67.004.

4 TEX. Bus. ORGS. CODE ANN. § 22.102.
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TWC § 13.004, 13.002 and chapter 67 and may be stripped of its WSSC status and treated

as a water and sewer utility. Avalon's adherence or non-compliance with its bylaws, then,

is an ultimate question in this case.

Article IV, section 4 of Avalon's bylaws5 specifically states that, "[t]he Board of

Director's shall adopt and maintain a conflict of interest policy designed to promote the

business of the Corporation and serve the interests of the Membership."6 Complainant's

Requests for Admission Nos. 9-12 relate to Mr. Jesse Joe Munguia and his role with

Avalon. It is Complainant's understanding that Mr. Munguia is the grandson of Patsy

Russell who was the president of the Avalon Board of Directors during the time Ms.

Gillespie has alleged violations of the Texas Open Meetings Act, Avalon's bylaws and

chapters 13 and 67 of the TWC. If Avalon has adopted a conflict of interest policy, as

required by its bylaws, but hired an attorney with no prior water utility or open

government experience and who merely had a familial connection to Avalon through a

relative, this would appear to violate the bylaws. In fact, the State Bar of Texas shows

that Mr. Munguia was only licensed in May 2011 contemporaneously with the underlying

events alleged in Ms. Gillespie's complaint.'

Article V, section 5 of Avalon's bylaws also states that the Board may rely on the

information and opinions prepared and presented by various people including legal

counsel.8 If Avalon is relying or has relied on the opinions of a recently licensed attorney

with no prior water utility or open government experience who was hired solely at the

behest of his Board President-relative, this would appear to violate the terms of Avalon's

bylaws. A violation of the conflict of interest policy violates the high ethical duty the

Legislature has placed on member-owned WSSCs to carry out the members' business in

an open, accessible, transparent and competent manner. Complainant's Requests for

Admission relating to Mr. Munguia are relevant to Avalon's compliance with its bylaws

and Avalon's objections should be overruled.

Similarly, Complainant's Requests for Admission Nos. 75 and 76 relate to Board

Director Robin Donaldson's employment at a local bank that has also loaned money to

S Relevant sections of Avalon's bylaws are excerpted and attached hereto as Attachment B.
6 Complainant requested a copy of Avalon's conflict of interest policy in its Third RFIs and is still

awaiting production of documents.
' See State Bar of Texas Lawyer Profile, Attachment C.
"See Attachment B, Avalon's Bylaws, Article V, section 5.
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Avalon, including funding for Avalon's participation in this complaint process. Here

again, if Ms. Donaldson and/or Avalon violated its conflict of interest policy in obtaining

funding from the bank through its Director/bank employee relationship, this would be a

violation of the bylaws and therefore TWC § 13.004. Complainant's Requests for

Admission regarding Ms. Donaldson's employment are relevant to Avalon's compliance

with its bylaws and Avalon's objections should be overruled.

Avalon also objected to Complainant's Request for Admission No. 118 regarding

water service from its groundwater well:

Request for Admission No. 118: Admit that Avalon provides water service to its
members from one groundwater well.

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is
beyond the scope of discovery because it involves matters not relevant to the case
and the information sought is not reasonably calculated to lead to the discovery of
admissible evidence.

Article XIV of Avalon's Bylaws specifically states that all members "shall receive

service in accordance with the written policies of the Corporation, including the tariff of

the Corporation."9 Avalon's tariff, like all tariffs issued by public drinking water systems

as part of their Certificates of Convenience and Necessity ("CCN") obligation, requires

that Avalon comply with the State's public drinking water rules - 30 TAC chapter 290,

which include requirements for minimum capacity (i.e., for 50-250 connections, 0.6

gallons per minute per connection). 1° Additionally Article X relating to membership

transfers states that this will be done within the capacity of the facilities." 1 In other

words, the WSSC cannot reasonably add additional members to the water system if it

lacks minimum drinking water capacity required by law to do so. Therefore, if Avalon is

not providing or has not provided service that its bylaws state shall be provided in

compliance the state's drinking water capacity requirements and its policies and tariff,

then Avalon is violating state law and its bylaws.

In this case, it is Complainant's understanding that one of Avalon's two

9See Attachment B, Avalon's Bylaws, Article XIV.
10 Notwithstanding the transfer of utility rate jurisdiction to the Commission, 30 TAC chapter 290

is applicable to both the TCEQ and PUC insofar as both agencies have jurisdiction over customer service
and protection. See also, 16 TAC ch. 24.

" See Attachment B, Avalon's Bylaws, Article X.
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groundwater wells has been inactive at least part of the time period in which Complainant

alleges violations. Providing water service from one, not two, of its wells in violation of

the minimum drinking water capacity rules appears to be a violation of the Avalon's

bylaws and TWC § 13.004. Complainant's Request for Admission regarding Avalon's

groundwater well is relevant to Avalon's compliance with its bylaws and Avalon's

objections should be overruled.

B. Complainant's Interrogatories are Relevant

Complainant's Interrogatories 7-13 pertain to the same subject matter as Request

for Admission No. 118, whether Avalon has complied with the required minimum

drinking water capacity rules for its members pursuant to state law, its tariff and bylaws:

Interrogatory No. 7: What is the total capacity, in gallons per
minute per connection, of each groundwater well currently serving the
members of Avalon?

OBJECTION: Avalon objects under TRCP 192.3 on the basis that
this request is beyond the scope of discovery because it involves matters
not relevant to the case and the information sought is not reasonably
calculated to lead to the discovery of admissible evidence.

Interrogatory No. 8: What is the total ground storage tank
capacity per connection for the Avalon water system used to provide water
service to its members?

OBJECTION: Avalon objects under TRCP 192.3 on the basis that
this request is beyond the scope of discovery because it involves matters
not relevant to the case and the information sought is not reasonably
calculated to lead to the discovery of admissible evidence.

Interrogatory No. 9: What is the total elevated storage tank
capacity per connection for the Avalon water system used to provide water
service to its members?

OBJECTION: Avalon objects under TRCP 192.3 on the basis that
this request is beyond the scope of discovery because it involves matters
not relevant to the case and the information sought is not reasonably
calculated to lead to the discovery of admissible evidence.

Interrogatory No. 10: What is the total pressure tank capacity, in
gallons per connection, of the Avalon water system used to provide water
service to its members?
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OBJECTION: Avalon objects under TRCP 192.3 on the basis that
this request is beyond the scope of discovery because it involves matters
not relevant to the case and the information sought is not reasonably
calculated to lead to the discovery of admissible evidence.

Interrogatory No. 11: What is the pressure pump capacity, in
gallons per minute per connection at each pump station or pressure plane
used by the Avalon water system to provide water service to its members?

OBJECTION: Avalon objects under TRCP 192.3 on the basis that
this request is beyond the scope of discovery because it involves matters
not relevant to the case and the information sought is not reasonably
calculated to lead to the discovery of admissible evidence.

Interrogatory No. 12: What is the capacity of Avalon's
emergency power used by the Avalon water system to provide water
service to its members?

OBJECTION: Avalon objects under TRCP 192.3 on the basis that
this request is beyond the scope of discovery because it involves matters
not relevant to the case and the information sought is not reasonably
calculated to lead to the discovery of admissible evidence.

Interrogatory No. 13: Has Avalon ever requested approval to
meet alternative capacity requirements in lieu of the minimum capacity
requirements specified by State law?

OBJECTION: Avalon objects under TRCP 192.3 on the basis that
this request is beyond the scope of discovery because it involves matters
not relevant to the case and the information sought is not reasonably
calculated to lead to the discovery of admissible evidence.

The language for each of Complainant's interrogatories comes directly from 30 TAC §

290.45, which relates to design and capacity requirements for public water systems (and

the capacities at individual pump stations and pressure planes which serve portions of

systems) and goes directly to whether Avalon is complying with its bylaws and its

commitment to provide its members continuous and adequate water service under its

CCN. Avalon's failure to comply with applicable public drinking water capacity

requirements is a violation of its bylaws, which is one of the central questions in this

case. Complainant's Interrogatories regarding Avalon's minimum drinking water

capacity is relevant to Avalon's compliance with its bylaws and Avalon's objections

should be overruled.
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III. CONCLUSION

WHEREFORE, PREMISES CONSIDERED, Complainant prays that the ALJ

overrule Avalon's objections to Complainant's Requests for Admission Nos. 9-12, 75

and 76 and 118 and Interrogatories 7-13 and compel Avalon to respond to each and every

one of those aforementioned RFIs, and for all other relief to which Complainant may be

entitled.

Respectfully submitted,
GILBERT WILBURN, PLLC

7000 North MoPac Blvd., Suite 200
Austin, Texas 78731
Telephone: (512) 494-5341
Telecopier: (512) 472-4014
]zgilbertiu gwtxlaw.com

By: ^c
Helen S. Gilbert
State Bar No. 00786263
Randall B. Wilburn
State Bar No. 24033342

ATTORNEYS FOR COMPLAINANT

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document has been
served via hand delivery, facsimile, electronic mail, overnight mail, U.S. mail and/or
Certified Mail Return Receipt Requested on all parties on the 151h of April, 2016.

By: ihJ- & ^ , (%!
Helen S. Gilbert
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CERTIFICATE OF CONFERENCE

I certify that a reasonable effort was made to resolve the dispute regarding the
Complainants' Motion to Compel Responses without the necessity of AU intervention,
and the effort failed.

By: J L
Helen S. Gilbert
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OBJECTION: NONE

Request for Admission No. 5: Admit that previous Board President Patsy Russell adjourned
the December 8,241 1Boarcf .Meeting, advising or directing all persons to vacate the meeting

except the Board Members.

OBJECTION: NONE

Request for Admission No. 6: Admit that the public notice ^inrYalincing the February 9, 2U1?

Board Meeting, was posted on the afternoon of February 7, 20 12.

OBJECTION: NONE

Request for Admission No. 7: Admit that the Board agenda for its Februatryr 9, ?{}i2 meeting
did not list for Board consideration the hiring of Jesse Joe Mutrgttia to represent Avalon.

OBJECTION: NONE

Request for Admission Na. 8: Admit that the Board agenda for its February 9, 2()12 n7ceti112
did not list for Board consideration the hiring of an attorney to represent Avalon.

OBJECTION: NONE

Request for Admission No. 9: Admit that prior to representing, A c-alon. attorney Jesse Joe

Munguia had no prior experience or expertise providing lc,,;al counsel toaWnte.r Supply and

Sewer Corporation.

OBJECTION- Avalon objects under yi`RC"P 192.3 on the basis that this request is beyond the
scope ofdiseoven~ because it involves matters not relevant to the case rind the information sought
is not reasonably calculated to lead to the discovery of admissible c^ idcncc.

Request for Admission No. lt). Admit that prior to representing Av•<rCt7r1, attorney J esse Joe

Munguia had no prior experience or expertise providing legal counsel to ^r v,{tter or wastewater

utility.

OBJECTION: Avalon objects tanclc.r "I'RC1' 192.3 on the basis that this request is, be"'ond the

scope of discovery because it involves matters not relevant to the ease and the information sought

is not reasonably calculated to lead to the discovery of admissible Qr iclcnce.
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Request for Admission No. 11: Admit that prior to representing Avalon, attorne) Jesse Joe

.%,iun,,uia had no expertise providing legal counsel to any political subdivision of tkic State of

Texas.

OBJECTION: Avalon objects under l CtC:.'t' 192.3 on the basis that this req,,jest is beyond the

scope Ofdi5cnvery° because it involves matters not relevant to the case and the MFortriation, sought

is not reasonably calculated to lead to the discovery of admissible evidence.

Request for Admission No. 12: Admit that attorney Jesse Joe Mon-viia is the. grandson of

former Board President Patsy RussQIt.

OBJECTION: Avalon objects wider TRCP 192.3 on the hasis that this request is beyond the

scope of discovery because it i11vvlve5 matters not relevant to the case and, the inforrnation sought

is not reasonably calculated to lead to the discovery of admissible ex idence.

Request for Admission No. 13: Admit that the agenda posted for theMarch 8, 2012 Board
Meeting did not list or provide notice of the corporation's consideration of its "eminent domain"

power or use of that power in connection uith the Gillespie property.

OBJECTION: NONE

Request for Admission No. 14: Admit that prior Board Prc,,idc,,it Patsy Russell announced in

the pltblic meeting {«Clmking the executive -session, on March 8. 2011 that the Board's

coxistituti«nril riutiYorit^ v mild be used to "tal4c" 50()-800 feet ol'(;d1t2-spic property to Satisfy the

°I C}:Q buffcr zone requirements,

OBJECTION: NONE

Request for Admission No. 15: Admit that the Board did not vote in open n14eti11g on March 8,

2012. ^'c^llo,l'rt14.; executive sc:ssion, to use eminent domain to condemn the Uillcspit! property.

OBJECTION: NONE

Request for Admission No. 16: Admit that the minutes from the March 8, 2012 Board
Meeting, approved on April 9. 2()32. donot state that the Board took a vote in open niecting to
authorize the use of eminent domain to condemn the Gillespie property.

OBJECTION: NONE

Request for Admission No. 17: Admit that the minutes from the March R, 2012 Board Meeting
were amended to add a statement that the Board voted in open session 10 'ailllorize the use of
eminent domain to condemn the Gillespie property.
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OBJ ECTION: NONE

Request for Admission No. 71: Admit that the agenda for the.10N 11. 2013 Board meeting did
not list for t;f7l351C1Gt.itll)Il tl7i.^̀' :CCsIg[2atIt)St or termination C>I'1^4t4ttl'vatei.' opQrator/comultant Dean

Carrell.

OBJECTION: NONE

Request for Admission No. 72.- Admit that the Board discussed the resi,,natlon or termination
of Dean Carrell during the July 11, 20131 Board mceuliLll.

OI3<TE{C'TIC1I'+f : NONE

Request for Admission No. 73: Admit that the agenda for the September ]2,2(113 Board
meeting does not contain any notice of tile Board's consideration oi'repairs to its backhoe,

OBJECTION: NONE

Request for Admission No. 74: Admit that a resolution or other document re,:,arding the hiring

of attorney AirneG }tess that was passed hen^ctn Directors during the open scssion of the
November 18, 201 ;Special Mi:ctirtt; was not read aloud to the member;;A isitors prvsent.

t)B.IEC'TION: NONE

Request for Admission Na. 75: Admit that Sccret<rry-Treasuxcr, Robin Donaldson. is cmp1f)y(:d
by the First State Bank. 100 W. Main. Italy, Texas 76651.

OB.)F,CTION: Avalon objects under TRCP 192.3 on the basis that tlsi:. request is heyonci the
scope ot'disc.t_`Every because it involv es matters not relevant to the case and the ini'orrrtatie.>n sOUght
is not reasonably calculated to lead to the discovery of admissible evidence.

Request for Admission No. 76: :lJniit that tlie corporation ha^ !?^tnk aCLu«11tt:s} at tiXei,ir:;t

State L3ank. Italv, `I`exas,

OBJECTION: Avalon objects under T12C.'P 192,3 on the that this request is heyond the

-^cklpc ol'disci>vcry because it involves matters not relevant to the case and the int'Ormation sought

is not reasonably calculated to lead to tile discovery ofadmissible evidence.

Request for Admission No. 77: Admit that Avalon used 'incmb^2r deposits as collateral for a

$35.00() loan it obtained 1ircatn the First State Bank, 1ta1y. `T's:Ra4 in [)cctmiher 2013,
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OBJECTION: NONE

Request for Admission No. 117. Admit that the agenda for the November 20. 2-014 Special
Meeting lists the action item, "(,g]o into executive ,cssion to ciisctis, the rcsigniation of board
members Manuel Rodriguez and Ricky Johnston and the appointtncnt of board members to fill
the \acancles until the annual meeting."

OBJECTION: NONE

Request for Admission No. 118: Admit that. Avalon prc}ti`ide, \^ att t° service to its members trow
one ground^\atcr

OBJECTION.- Avalon objects under 'T"RC"P 1 Q2.3 on the basis that this request is beyond the

scope of discovery because it involves inatters not relevant to the case and the information sought
is not reasonably calculated to lead to the discovery of admissible evidence.

Request for Admission No. 119: Admit that Avalon is a public water system.

OBJECTION: NONE

INTERROG ATORIES

INTERROGATORY NO. 1: Please icicnti f,, all witnesses Avalon intends to call to testify at
the evidentiary hearing in accordance with `TTX R. C'IV. P. 192.3(d,).

OBJECTION: NONE

INTERROGATORY NO. 2. Please identify each person with whom Avalon COnsUlwd. or

from N^Eioni Avalon sought expert advice relating to the srtbject mailer of ihis c:a,c and ^Oo is not
identifi::d in response to the Requests for Disclosure, ii-such coa7suitant', or expert's work

product fttrllis the basis. either in whole or in part, t71'tflc opinions of:iny expert Avalon

anticip^ites calling or may call as a witness.

OBJECTION-. NONE

INTERROGATORY NU.3; I"1e<tsu stat^ tl^c 1LkSI n<^r^i^ ,^^^c^res^. ttic^ltio^lc t7t^^ttE}c^. j«i^ titl^,

and employer of each person ans%^ering,

Interrogatories on behalf of Avalon.

OBJECTION: NONE

INTERROGATORY NO. 4: In what meeting did the Board vote to a^ail L late fees for A^ <:iio«

ISD?
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OBJECTION: NONE

INTERROGATORY NO. 5: What month and year were the Fiscal Year 2011, 2012,2013.
2014. 2015 audits submitterl, to TC.EQ or T'1.:^.'.'i'

OBJECTION: NONE

INTERROGATORY NO. 6: flow many cot) tlecti^.,,is does the : 1valort water and N4asteN44rter
sti stern cm-rently have?

OBJECTION: NONE

INTERROGATORY NO. 7: What is the total capacity, in gallons per minute per connection,
of each groundwater well currently servill,; the members, of Avalon.'

OBJECTION: :4.valr3n objects under TRC':I' 192.3 on t(i4 basis that this request is beyond the
scope of discovery bt°t;tluSC. it involves matters not rele^'

is not reasonably calculated to lead to the discovery o9'aclmissihic e%'icience.

INTERROGATORY NO. tI: What is total ground storage tank capacity per connection for the
Avalon water;} stem used to proi itle ^aterset'i icc to its mcmhers'?

OBJECTION: Avalon objects under TRCP 192.3 on the basis that this request is beyond the
scope of discovery because it involves matters not relevant to the case and the information sought
is not rQ4rs{>n4ri.ily CUICUIMCd to lead to the discovery of admissible evidence.

IN'I'rRROGATOFtI' N+I*3. 9: What is total elevated stura^.,,(: tank caraciiy per connection for
the Avalon water tiYsttm used to provide ltillt't" service to its Rltmilrf'rs'?

OBJECTION: Avalon objects under TIZcp 192.3 on the basis tltat this requcst is beyond the
sc:ope taI'cli,c()-,c:ry because it involves matters not relevant to the cast: and thQ information sought
is tii>t reasonably calculated to lead to the discovery of admissible evldcnce.

INTERROGATORY NO. 10: What is the total pressure tank capacity. ingallons per
connection, ol tlll ^^'Lilt>lt ^^',^tc l' ^t'ytt tti used to provide water sl:t'!'li:c to its Elli°Il+t'I'ti':'

OBJECTION: Avalon objects tsncler TRCP I923 on the basis that this request is beyond the

scope of discovery because it involves matters not, relevant to the c.rst'. and the iriforniation sought
is not reasonably ctlt:tjlatec3 to lead to the discovery ot°adriiis:ible cr icietice.
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INTERROGATORY NO. 11; What is the pressure 17irrnp capacity in gallors per minute Per
connection A each pump station or pressure plane used by tht;.' Aval^.^n watc:r slystezn to pz-i,^ Idc
tNater ser^ ice to its menibcr-s?

OBJECTION: Avalon o^jzct, Under "t'RC-'? 192.e3 on the basis that this request is beyond the
scope of discovery because it involves matters not relevant to the case and the information sought
is not reasonably calculated to lead to the discovery of admissible es icience.

INTERROGATORY NO. 12: What is the capacity of Avalon*s emergency power used by the
Avalon water system to provide water service to its members?

OBJECTION: Avalon ob^jcrts tinder '1RCP 192.3 on the basis that this request is beyond the
scope of discovery because it involves matters not relevant to the ar.c and the inforniatacan xiu-1lit
is not reasonably calculated to lead to tile discovery ofadmissible evidence.

INTERROGATORY NO. 13: Flas.Avalon ever requested approval to meet alternative capacity
requirements, in lieu of the minimum capacity requirements spzci ti<d ^N, State Caw'.'

O13,1I?CT'It3NM ^-"^Naton objects under °1"lZCi' 192.3 on the basis that this request is beyond the
scctpe ol discovery because it iM ol\ es mattt^rs not relevant tca the case and the in:fiorm<itior7 sought
is not reasonably calculated to, lead to the discovery of admissible e% ldciicc,

C2E:Q ()E,STS FC)i2 PIttJ ► Di.t+C'TtON

OBJECTION: NONE

Request for Production 2•1: Please pi-o\ i& the list ol„voting tYieritt-m-s ptmsuaiit to Article M.
section 2 of'Av:.rlott's Bylaws, for each annual meeting since January 1,''(111..

OBJECTION: NONE

Request for Production 2-2: lllcascpj-ovidetliecertificitesofc(iiilpleiionc)Ftr,,iiiiinfpLlr4tlZltlt

to section 551.005 of the °C`c:xas Ct«^cz-amcnt Code tor each m,:rr;Kr of tile Bow-'rI since -20H.

OBJECTION: NONE

Avalon
()

laj^.^G°1i^.^tzs to C."ckrrr^^le^ri^rar7t Gillespie :k Second hvE^aiett ^i>r 1r^Jirf^rrtuttc:>^t -1'crVe _"l)



ATTACHMENT B



Continuing to act in this capacity as an officer or Director of

the Corporation. Any Director that has been removed under the

provisions of'this Article shall not be precluded from subsequent

election to a position on the Board of Directors.

Section 4. The Board of Directors shall adopt and maintain

a conflict of interest policy designed to promote the business of

L the Corporation and serve the interests of the Membership.

ARTICLE V

Section 1. Regular meetings of the Board of Directors shall

be held at such time and place as the Board may determine at the

next previous regular meeting and shall include posting of the

^
meeting as required by the Texas Open Meetings Act, Chapter 551 Texas

Government Code including any amendment thereto. Such notice shall specify

the date, hour, place and subject of each meeting held by the Board of Directors.

Section 2. Any Director failing to attend two (2)

Consecutive regular monthly meetings shall be given written notice by the

balance of the Board of Directors that failure by said Director to attend a third

consecutive monthly meeting, without justifiable cause acceptable to the balance

of the Board of Directors, shall give rise to removal of said Director from the

Board. A successor shall be elected by a majority vote of the Directors

remaining to serve until the next regular or

5



special Membership meeting, at which time the general Membership

shall elect a successor for the balance of the term. If the

removal of a Director pursuant to this Section 2 occurs at an

annual Membership meeting, then the successor shall be elected

by majority vote of the Membership in attendance at the meeting.

Section 3. The Board of Directors shall provide access for

the public, new service applicants, or Members to the regular

monthly meetings of the Board of Directors by setting aside a

time for hearing of suggestions, proposals, or grievances. '

The Board of Directors shall establish reasonable rules for

access to such meetings.

Section 4. The . Board of Directors shall ensure that all

meetings comply with the requirements of the Open Meetings Act,

Article 6252-17, Tex. Rev. Div. Stat., including any subsequent

amendment thereto. In the event of any conflict between the

provisions of these Bylaws and the requirements of the Open

Meetings Act, the provisions of the Open Meetings Act shall

zLCevail.

Section 5. In conducting their duties as members of the

Board, each Director (1) shall be entitled to rely, in good faith

and with ordinary care, on information, opinions, reports, or.

statements, including financial statements and other financial

data, concerning the Corporation or the Corporation's affairs,

that have been prepared or presented by one or more officers or

employees of the Corporation; or by legal counsel, public

accountants, or other persons retained by the Corporation for the

6
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notification of the Corporation, preclude the holder of such

mortgages from exercising legal rights pursuant to such mortgages

upon proper notice to the Corporation.

ARTICLE X

Section 1. In order to insure that business done by th^

Corporation sha^.^. continue within the oapacity of its facilities

and: to prevent undue financial burden on the Members of the

Gr^rporation, Membership in the Corporation shall be transferred

in accordance with the following:

(a) Except as herein provided, Membership in the Corporation

shall be deemed personal, estate and a person or entity that owns

any stock of, is a Member of, or has some other right of

participation in the Corporation may not se1l or transfer that

stock, Membership, or other right of participation to another

person or entity except: (1) by will to a transferee who is a

person related to the testator within the second degree by

consanguinity; (2) by transfer without compensation to a

transferee who is a person related to the owner of the stock or

other interest within the second degree by consanguinity; or (3)

by transfer without compensation or by sale to the Corporation.

(b) Subsection (a) of this section does not apply to a

person or entity that transfers the Membership or other right of

participation to another person or entity as part of the

conveyance of real estate from which the Membership or other

right of participation arose.

(c) The transfer of stock, a Membership, or another right of

13
A



^

to effectively operate the business of the Corporation.

ARTICLE XIV

Ltherwise

ers ip of a Membership certificate,

sha ll be billed, disconnected, or reconnected, and

ll receive service in accordance with the written

the Corporation, including the tariff of the

. In the event a Member should surrender his

Membership certificate properly endorsed to the Secretary-

Treasurer of the Corporation, the water service or sewer service

shall be discontinued and the obligation to pay for water service

or sewer service shall terminate except as for the minimum charge

for the current month and the charge for water used or sewer

service furnished during the current month, and except as for any

prior unpaid amounts due the Corporation. In the event

Membership is terminated, cancelled, with¢rawn, or surrendered,

whether voluntarily or involuntarily, the former Member's rights

and interest in the assets of the Corporation will not be

forfeited.

ARTICLE XV

Upon the discontinuance of the Corporation by dissolution or

otherwise, all assets of the Corporation remaining after payment

of the indebtedness of the Corporation shall be distributed among

the Members and former Members in direct proportion to the amount

of their patronage with the Corporation insofar as practicable.

ewl"
Any indebtedness due the Corporation by a Member for water

service and sewer service or otherwise shall be deducted from

16
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ELigibte to Practice in Texas
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Firm: The Munguia Law Firm P.L.L.C.

Firm Size: 2 to 5
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Services Provided:
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