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Re: Complaint of Carol D. Gillespie against Avalon
Water Supply and Sewer Services Corporation; Public
Utility Commission Docket No. 43146

Dear Public Utility Commission of Texas:

By order of Public Utility Commission (the “Commission”) Administrative Law
Judge Susan E. Goodson entered on February 2, 2015, Avalon Water Supply and
Sewer Services Corporation (“Avalon”) has been requested to reply to the five
complaints filed with the Commission by Carol D. Gillespie. These complaints are
dated July 14, 2014 (originally filed with the TCEQ but filed with the PUC on February
6, 2015), August 20, 2014 (filed with the PUC on August 25, 2014), September 29,
2014 (filed with the PUC on September 30, 2014), October 1, 2014 (filed with the
PUC on October 6, 2014) and January 31, 2015 (filed with the PUC on February 3,
2015). This office and the undersigned attorney represent Avalon in this matter.

It is important to note that Ms. Gillespie did not send copies of any of her
complaints at any time to Avalon or its attorney. Avalon first learned of the need to file

a response to these complaints when its attorney received a copy of Order No. 2
Requiring Responses in the mail on February 13, 2015,

In fact, Avalon never
received a copy of Order No. 1 either. So as not to delay the proceedings and
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deliberations of the Commission, Avalon and its attorney have diligently attempted to
provide as full a response as possible to the complaints of Ms. Gillespie in the time
available. Because we are still searching for additional relevant materials, Avalon

reserves the right to amend and supplement this response.

Avalon is a small rural water supply and sewer service company located in the
community of Avalon, Texas. Avalon currently has approximately 340 customers. The
community of Avalon is an unincorporated farming community located at the
intersection of F.M. 55 & Texas Highway 34 in southern Ellis County, Texas. Avalon
is @ Texas Water Code Chapter 67 rural water company and a Class C utility as
defined by Texas Water Code Chapter 13. It has seven members on its Board of
Directors, a president, vice president, secretary, treasurer, general manager,
bookkeeper and operator. All directors and officers are unpaid volunteers. The
general manager, bookkeeper and operator are paid part-time employees. Avalon is
very sensitive to the requirements of the Open Meetings Act and the Public
Information Act. All directors and officers have taken the required training and they
are diligent in making sure their activities comport with the law at all times.

Ms. Gillespie has a meter from Avalon but it is not an active meter. She does
not live in the Avalon community nor does she receive water or sewer service from
Avalon. She and her sister live in Addison, Texas and have for some time. She has
been filing complaints against Avalon with the TCEQ and the Ellis County District

Attorney for several years. None of these complaints has ever resulted in a finding of

wrongdoing or malfeasance on Avalon’s part. Avalon is not a wealthy water and

sewer company and the thousands of dollars spent to reply to Ms. Gillespie’s
repeated 'complaints have been a substantial burden on the company and its
members. The nature and tenor of Ms. Gillespie’s complaints suggest that she may
be maintaining her water meter (and thus her membership) for the sole purpose of
continuing her campaign of groundless complaints against Avalon. Regardless of her
motivation, Avalon welcomes the chance to clarify the misunderstandings and
inaccurate facts upon which these complaints are based.

Chapter 13 of the Texas Water Code prescribes a very narrow jurisdiction for
the Public Utility Commission of Texas over Chapter 67 water supply or sewer service
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corporations. That jurigction is defined by Section 13.004:

Sec. 13.004. JURISDICTION OF UTILITY COMMISSION OVER CERTAIN
WATER SUPPLY OR SEWER SERVICE CORPORATIONS.

(a) Notwithstanding any other law, the utility commission has the same
jurisdiction over a water supply or sewer service corporation that the utility
commission has under this chapter over a water and sewer utility if the utility
commission finds that the water supply or sewer service corporation:

(1) is failing to conduct annual or special meetings in compliance with Section
67.007; or

(2) is operating in a manner that does not comply with the requirements for
classifications as a nonprofit water supply or sewer service corporation prescribed by
Sections 13.002(11) and (24).

House Bill No. 1600 modified this jurisdictional statute somewhat, but not in a
way that affects the Commission’s jurisdiction over Ms. Gillespie's particular

complaints. The relevant section of House Bill No. 1600 reads as follows:

SECTION 2.09. Section 13.004, Water Code, is amended to read as
follows:

Sec. 13.004. JURISDICTION OF UTILITY COMMISSION OVER CERTAIN
WATER SUPPLY OR SEWER SERVICE CORPORATIONS.

(@) Notwithstanding any other law, the utility commission has the same
jurisdiction over a water supply or sewer service corporation that the utility
commission has under this chapter over a water and sewer utility if the utility
commission finds that the water supply or sewer service corporation:

(1) is failing to conduct annual or special meetings in compliance with Section

67.007; or

(2) is operating in a manner that does not comply with the requirements for

Classifications as a nonprofit water supply or sewer service corporation

prescribed by Sections 13.002(11) and (24).

(b) If the water supply or sewer service corporation voluntarily converts to a
special utility district operating under Chapter 65, the utility commission's Jjurisdiction
provided by this section ends.
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None of Ms. Gillespie’s_individual complaints deal with Avalon’s annual or

special_meetings or with the requirements for classification as a nonprofit water

supply or sewer service corporation in_Sections 13.002(11) and (24). Therefore, the

Commission does not have jurisdiction over any of her complaints.

Avalon, for the record and strictly without waiver of Avalon's position that the
Commission does not have jurisdiction of any of the Gillespie complaints, will respond
to these complaints as fully as the short response time allows. Each of Ms. Gillespie's
complaints will be addressed in turn and in chronological order. Because many of the
complaints in subsequent letters are repetitive of complaints in earlier letters, the
Avalon response to those complaints will not be repeated but will simply reference the
earlier response. This response will use the same numbering as used in Ms.

Gillespie's letters.

A. July 14, 2014 Gillespie Letter to TCEQ (filed with the Commission on
February 6, 2015)

1. Ms. Gillespie alleges that an agenda item regarding the purchase of land

for the May 8, 2014 board meeting did not constitute an emergency and

so the notice given for this agenda item was insufficient.

The need for this meeting was, in fact, an emergency and the emergency
was caused by Ms. Gillespie’s own behavior, Specifically, the following
behavior by Ms. Gillespie caused a situation of urgent public necessity: 1)
Ms. Gillespie’s refusal to recognize the valid effluent line easement that
was granted to Avalon by her father; 2) Ms. Gillespie’s refusal to allow
Avalon on their easement to repair the effluent line; 3) the time and
expense necessary to respond to Ms. Gillespie’s complaint to the TCEQ
about the effiuent line; 4) the time needed to respond to a TCEQ Notice of
Potential Violation regarding the unrepaired effluent line; 5) Ms. Gillespie’s
opposition to Avalon’s request for an amended TCEQ permit and for
permission to upgrade its facilities, for which the repair of the effluent line
was a requirement; and 6) the exceedingly contentious and drawn out
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negotiatiog with Ms. Gillespie for the subsequent purchase by Avalon of
the property upon which the easement was located.

Avalon’s effluent line is located on a very small strip of land that is owned
by Ms. Gillespie and her two sisters. Avalon has a recorded easement
upon this property that was given to them by Ms. Gillespie’s father many
years ago. A copy of that easement and an option for an additional
easement are attached as Exhibits A and B. The effluent line began to
break down and was in need of repair. However, Ms. Gillespie
categorically denied the validity of the easement and refused to allow
Avalon employees to enter the property where the effluent line was
located to repair the line. At the same time, Ms. Gillespie and her sisters
filed complaints with the TCEQ regarding a number of items, including the
lack of repairs to the effluent line. Copies of two of her complaints are
attached as Exhibits C and D. In addition, Ms. Gillespie and her sisters
also retained an attorney and threatened litigation against Avalon.

Avalon received notice of a potential violation of TCEQ regulations from
the TCEQ on April 17, 2014. A copy of that notice is attached hereto as
Exhibit E. The potential violation was the need to repair the effluent line.
The deadline for compliance was May 17, 2014. In phone conversations,
the TCEQ staff acknowledged the extraordinary circumstances faced by
Avalon due to Ms. Gillespie’s behavior, but said they felt constrained to
issue a notice because of the pressure they were receiving from the
federal Environmental Protection Agency.

Diligent attempts by Avalon to negotiate with the Gillespie sisters and their
attorney for access to the property failed. Rather than escalate the conflict
with Ms. Gillespie and her sisters by means of expensive and time-
consuming litigation, (which would have been the next step and in which
Avalon believed it would prevail), and given the pending TCEQ potential
violation notice and the short deadline, Avalon instead opened
negotiations with Ms. Gillespie and her sisters to purchase the area where
the effluent line was located (which was the same property for which




they'd alréady been given an easement by Ms. Gillespie’s father).
Unfortunately, Ms. Gillespie and her sisters were contentious throughout
the negotiations and as a result the negotiations were unnecessarily
complex, difficult and drawn out. Finally, on or about May 4, 2014, an
agreement between Ms. Gillespie and her sisters and Avalon was reached
for the purchase of the property and the signed contract was sent to the
designated title company. Avalon and its attorney did not receive a copy of
the conformed title commitment and the title company’s closing
requirements until late in the afternoon on May 13, 2014. One of the title
company's requirements was a corporate resolution signed by Avalon’s
directors authorizing the sale. | immediately notified the Avalon general
manager of the need for these corporate resolutions.

The two hour notice of this agenda item by Avalon was done on my
recommendation and advice to Avalon. While the substance of my
discussions with Avalon’s representatives is privileged and confidential, |
can tell you that my advice was based upon: 1) the specific language of
the Open Meetings Act; 2) the court decisions construing that Act; 3) the
pressing TCEQ mandate with a deadline of May 17, 2014 and the
potential for substantial fines which Avalon could not afford; and 4) the
failing waste effluent line which in the opinion of Avalon constituted an
imminent threat to public health and safety, the noticing of this meeting as
an emergency meeting fell squarely within the language of Texas
Government Code §551.045.

When friends of Ms. Gillespie, Chris and Candice Brewster, complained to
Avalon about the two-hour notice, and in an effort to mollify their concerns,
| personally contacted the TCEQ to request additional time to cure the
potential violation and Avalon re-noticed this agenda item for a
subsequent date, giving full notice of the subsequent meeting. The TCEQ
did not respond. The second, full, notice was not done by Avalon as any
kind of admission that the original notice was illegal or deficient in any
way, because it was not. Instead, the re-notice was done in an attempt to
avoid further time-consuming and expensive extraneous conflicts with Ms,
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Gillespie and the Brewster's. At the second meeting, the corporate
resolution was again presented and agreed upon. The resolution was

unanimous.
Texas Government Code §551.045 provides in pertinent part:

(a) In an emergency or when there is an urgent public necessity, the
notice of a meeting or the supplemental notice of a subject added as
an item to the agenda for a meeting for which notice has been posted
in accordance with this subchapter is sufficient if it is posted for at
least two hours before the meeting is convened.

(b) An emergency or an urgent public necessity exists only if immediate
action is required of a governmental body because of:

(1) an imminent threat to public health and safety; or

(2) a reasonably unforeseeable situation.
In this particular situation, given the facts that | describe above, it is
obvious that there was indeed an urgent public necessity due to a

reasonably unforeseeable situation. There were breaks in the effluent line
that had to be repaired put Ms. Gillespie would not allow access to the

Avalon operator to repair the line and so this situation is also one which

presented an imminent threat to public health and safety.

Not only is it important to look at the language of the statute itself, but it is
also instructive to review Texas court decisions that construe §551.045.
For example, substantial compliance with the notice requirements is in
compliance with the statute. Creedmoor Maha WSC. v. Barton Springs
Conservation District, 784 S.W.2d 79 (Tex.Civ.App.- Austin 1989, writ
denied); McConnell v. Alamo Heights ISD, 576 S.\W.2d 470 (Tex.Civ.App.-
San Antonio 1978, writ refd n.r.e.); Burton v. Ferrill, 531 SW.2d 197
(Tex.Civ.App.- Eastland 1975, writ dism'd); Stelzer v. Huddleston, 526
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S.W.2d 770 (Tex.Civ.App.- Tyler 1975, writ dism'd). There is at least one
Texas court that considered a substantially similar fact situation and
determined that a two-hour notice was valid. See, e.g., Markowski v. City
of Marlin, 940 S.W.2d 720 (Tex.Civ.App. - Waco 1997, writ denied). In the
Markowski case, the Court noted that: “The city council found itself in the
unexpected situation of being sued the day before a public hearing
concerning Appellants’ status was to be held. Appellants unexpectedly
filed their lawsuit the day before (the) meeting, which they requested be
open, was to be held. ... Consequently, this unforeseeable action by
Appellants placed the council in a position of needing immediate advice
from counsel because the council’s actions at the public hearing could
directly affect the lawsuit”. In the Avalon case, it was a title commitment,
not a lawsuit, that was delivered the day before the meeting, but | do not
find this to be a legally significant difference and | believe the court
decision in Markowski applies here.

As indicated previously, Avalon re-noticed the execution of the corporate
consent required by the title company, and at the second meeting the
corporate resolution was again presented, decided upon and signed.
Texas courts have determined that a subsequent, full notice will cure any
defect in the original notice and eliminate any violation. Markowski v. City
of Marlin, 940 S.W.2d 720 (Tex.Civ.App. - Waco 1997, writ denied).

The Texas Government Code does not, as Ms. Gillespie alleges, state
that the purchase of land is not an emergency item. To the contrary,
Texas Government Code §551.04'5 specifically provides that an
emergency meeting, with a two hour notice, is allowed if immediate action
is required because of an imminent threat to public health or safety or a
reasonably unforeseeable situation. As just described, both a threat to
public health threat and a reasonably unforeseeable situation were
presented by the situation.

Finally, it is important to note that Ms. Gillespie and Mr. and Mrs. Brewster
presented this exact same complaint to the Ellis County District Attorney,
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and the District Attorney concluded that no violation of law occurred.

Ms. Gillespie, although not present at the May 8, 2014 meeting, alleges

that another member addressed the Board of Directors and was not

treated with respect.

This allegation is false and without any basis. Avalon and its staff and
directors and officers go out of their way to treat all members with courtesy
and respect, even when, as sometimes occurs, comments addressed to
the board are delivered in a loud and insulting manner. Ms. Gillespie does
not give any details regarding the alleged disrespect and so no further
response is possible.

2, Ms. Gillespie alleges that Avalon learned of her complaint to the Ellis

County District Attorney and that was the reason that Avalon re-noticed

the meeting regarding the purchase of her property by Avalon for May 15,
2014.

This allegation is false and without any basis. Avalon did not learn of the
Public Information Act complaint filed at Ms. Gillespie’s request with the
Ellis County District Attorney by her friends, Chris and Candice Brewster,
at her request until Avalon’s attorney received a phone call from the
District Attorney on May 21, 2014 describing the complaint. Neither Avalon
nor its attorney were given a copy of the actual complaint. A copy of an
email to the District Attorney confirming that phone conversation and a
copy of the response by Avalon to that complaint are attached hereto as
Exhibits F and G. Obviously, Avalon and its attorney did not know of this
complaint until long after the May 8 and May 15, 2014 meetings.

3. Ms. Gillespie alleges that not all seven directors were present at both the

May 8 and May 15, 2014 meeting but the Avalon corporate resolution

authorizing the purchase of property for Ms. Gillespie and her sisters was

signed by all seven directors.
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This allegon is groundless. The number of‘directors who signed the
resolution on May 8, 2014 constituted a quorum and the resolution was
therefore binding and effective as of that date. That one director who was
not at the May 8, 2014 meeting but who attended the May 15, 2014
meeting signed the resolution at that second meeting presents no violation
of Texas corporate law and is entirely consistent and compliant with the
corporate statues governing nonprofit corporations in Texas. In fact, Texas
law specifically allows consents to be signed by the directors whether they

are present at the meeting deciding on the resolution or not.

4. Ms. Gillespie complains that no meeting was held on June 12, 2014.

The meeting that would ordinarily have been held on June 12, 2014 had to
be rescheduled for June 19, 2015. Ordinarily, this is due to issues beyond
the control of individual directors that results in the lack of a quorum. In
this particular case, Avalon does not have records that indicate why this
particular rescheduling was necessary. The rescheduling of this meeting
for one week later does not violate any applicable statute or rule.

5. Ms. Gillespie complains that the Avalon meeting agendas changed the

name of the member and public input section of the meeting from “Visitor

Comments and Concerns” to “Open Forum”.

This basis for this complaint is not clear. Avalon sets aside a portion of
every meeting for input and comments by members or visitors. There is no
statute or administrative rule that dictates what this portion of the meeting
is called. At no time has Avalon attempted to prohibit someone from
speaking during this portion of the meeting. Of necessity, a time limit is
imposed. Imposition of a time limit for public comment is well within the
purview of the board and its presiding officer. The  Avalon Bylaws
provide, in Section 4, that the Avalon directors shall establish reasonable
rules for member and public comment. A copy of the bylaws is attached as
Exhibit H.
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6. Ms. Gillesle complains that the notice for the Avalon meeting on July 10,
2014 included "assignment of responsibilities of personnel “as an agenda

item but she believes that when the board voted to allow one of the

directors to also function as a part-time, unpaid general manager, this was

a violation of the Open Meetings Act.

This allegation is groundless. The action of the board in directing that one
of the directors take on the responsibility of a volunteer, part-time, general
manager is precisely within the parameters of the agenda item.

7. Ms. Gillespie complains that she has had difficulty obtaining financial

reports from Avalon.

This complaint is groundless. Except for rare occasions when there was a
computer or printer malfunction, financial reports are provided for
members attending each Board of Directors meeting or can be requested
directly from Avalon.

8. Ms. Gillespie complains that Avalon’s 2012 audit was presented twice and
that the 2013 audit was not done by July 14, 2014.

Avalon’s former office manager failed to maintain some financial data in
an organized way and he also made some errors in his accounting entries.
Shortly thereafter, he terminated all connection with Avalon. In 2013,
Avalon hired a new CPA and it took some time for the volunteer directors
and the part-time employees to gather and reorganize financial data for
the CPA and correct the errors. Finally, all information was gathered and
organized, the errors were corrected and everything was given to the
CPA. Subsequently, Avalon was given a complete and clean audit.

9. Ms. Gillespie complains that a certificate of deposit_containing member

deposits was pledged as collateral for a United States Department of

Agriculture loan to Avalon and that one of Avalon’s USDA loans is not fully

secured.
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This complaint is groundless. There is no statute or administrative rule that
prohibits member deposits from being used as collateral for a loan for

plant improvements. In fact, according to the USDA, this is exactly one of
the appropriate uses of member deposits.

One of Avalon’s loans has been fully paid. Avalon’s remaining loan to the
USDA is in good standing and fully secured as required by the terms of
the loan. Obviously, a loan balance, and therefore the requisite security,
decreases over time as payments are made.

10. Ms. Gillespie complains that on June 23. 2014, Avalon voted to accept a

bid for repairs to one of its wells but did not have this full amount of money

in_their bank account at this time. She also complains that state law

requires water supply corporations to have two working wells at all times.

This complaint is groundless. As a small rural water company, Avalon
often struggles to make ends meet. Avalon’s original equipment is quite
old and is regularly in need of replacement and repair. The thousands of
dollars that Avalon has incurred in attorney’s fees over the last two years
to respond to Ms. Gillespie’s repetitive and groundless complaints to the
TCEQ, the Ellis County District Attorney and now to the Public Utilities
Commission, siphons away money that Avalon badly needs for water and
sewer plant improvements and repairs. The community of Avalon is not a
wealthy community and there is an upper limit to the amount that the
Avalon's members can pay for water and sewer service.

There is no statute or administrative rule that requires that a water
company have the full cost of a repair in the bank to pay for a repair at the
time the repair is authorized by the Board of Directors. In addition, there is
no legal requirement that Avalon have two working water wells at all times.
The well that Ms. Gillespie references in her complaint was in fact repaired

and the bill for the repair was paid in full.
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11. Ms. Gillege complains that Avalon’s capital buy-in fee was $3500.00 in
the past but was changed in November 2013 to $1858.64 and was
changed in February 2014 to $1304.00.

This complaint is groundless. What Ms. Gillespie is referring to is the
“Equity Buy-In Fee”. As specifically explained in Avalon’s Tariff, each
applicant for new service with Avalon must pay an equity buy-in fee to
achieve parity with the investment in equipment already paid for by
existing members of Avalon. The formula for calculation of the Equity Buy-
In Fee is described in paragraph 5 of Section G of Avalon’s Tariff. The
amount of the Equity Buy-In Fee changes from time to time as the value of
assets, the amount of debt, the accumulated depreciation, the amount of
developer contributions and the total number of members changes. A
copy of Avalon’s Tariff that contains this formula is attached as Exhibit I.

12. Ms. Gillespie complains that she has seen a copy of an older Avalon

check that was signed by one person in one case, and in the another case

was signed by two people but one of the signatories was not an officer.

She states that the Bylaws require checks be signed by the secretary

treasurer and the president or vice president.

The Bylaws of Avalon provide that the directors may appoint an employee
to assist the Secretary-Treasurer in all official duties (which would include
signing checks) and they did so. The signature of Teresa Wimbish on one
of these checks, and the sole signature of the Treasurer, Robin
Donaldson, on the other are based on this delegation of authority by the
Board of Directors. However, since the current directors and officers have
been in office (approximately March 2012), all checks are signed by the
Secretary-Treasurer and the President or Vice-President.

13. In her closing paragraph, Ms. Gillespie states that she fears that Avalon is

becoming insolvent and that the members cannot afford to pay the legal

expenses incurred by the Board of Directors.
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While Avgn does indeed struggle from time ’?ﬁme, especially with some
of the capital requirements imposed in the past by the TCEQ, Avalon is
not insolvent. Ironically, the exhibits Ms. Gillespie attaches to her letter
demonstrate that Avalon is not insolvent. However, Avalon’s financial
situation is severely exacerbated by the legal expenses incurred to
respond to Ms. Gillespie’s complainté. In fact, the only legal expenses
incurred by Avalon in the last few years have been legal expenses
incurred to respond to Ms. Gillespie’s complaints. Ms. Gillespie is correct
that the members of Avalon cannot afford legal expenses incurred in
responding to repetitive, duplicative and groundless complaints.

It is important to note that the only complaints that Avalon has received
are from Ms. Gillespie and her friends the Brewster's. No other members
of Avalon have agreed with her frivolous complaints. In fact, many Avalon
members have expressed anger at Ms. Gillespie's behavior, at the
unnecessary expense to Avalon as a direct result of her behavior and at
the time and effort spent responding to her complaints by Avalon’'s
directors, officers and employees, time and effort which could be spent on
the many legitimate challenges that Avalon and any small rural water
company face.

B. August 20. 2014 Gillespie Letter to TCEQ (filed with the Commission on

August 25, 2014)

Ms. Gillespie states on the first page of this letter that she has filed several
complaints with the Ellis County District Attorney but that the District
Attorney “chose not to prosecute”. Ms. Gillespie is not being truthful. As
she is well aware, the District Attorney “chose not to prosecute” because
he found no violation of the Open Meetings Act or the Public Information
Act. Ms. Gillespie also indicates that “others have filed complaints, too.”
Again, Ms. Gillespie is being less than forthright. The truth is that the only
other complaint filed has been one complaint filed by her friends, Chris
and Candice Brewster, at Ms. Gillespie’s request. As with Ms. Gillespie’s
complaints, no violation of law was found by the District Attorney.
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On page 2 of her letter, she lists ten alleged violations of the Open
Meetings Act. Some of these allegations concern behavior that does not
violate any statute or rule. Other of the allegations are simply false. All of
the allegations are so general and lacking in any particulars that it is
impossible to respond except to say that Avalon, and its directors, officers
and employees, take their duties under the Open Meetings Act and the
Public Information Act very seriously, have taken the requisite training and
are diligent in making sure their activities comport with the law at all times.

Also on page 2 of her letter, Ms. Gillespie lists three occasions that she
believes exhibit violations of the Open Meetings Act. These allegations
have already been addressed in this letter as shown below:

1. Please see item A-1 of this response for Avalon’s response.

2. Please see item A-1 of this response for Avalon’s response.
3. Please see item A-6 of this response for Avalon's response.

On the bottom of page 2, Ms. Gillespie begins to number her remaining
allegations once again from the beginning:

1. Ms. Gillespie claims no copies of the agenda were available at the Avalon
August 14, 2014 meeting.

While there is no requirement to do so in the Open Meetings Act or
anywhere else for that matter, as a courtesy Avalon always makes copies
of the meeting notice or agenda available for members attending the
meeting. Occasionally, more people attend a meeting than expected and
there are not enough copies to go around. On rare occasion, Avalon may
experience a computer or printer problem that prevents bringing copies of
the notice to the meeting.

2. Ms. Gillespie claims that the use of a “‘consent agenda’ format was not
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discussesw open meeting or voted on and that the use of the consent

agenda is a “drastic change away from transparency.”

There is no requirement for any specific meeting format in the Open
Meetings Act or anywhere else for that matter. In addition, it is not a
violation of law for the Avalon Board of Directors to hold a simple vote on
items where no discussion is necessary, such as for approval of a
financial report or minutes of a prior meeting. If a member has a question,
that question can always be posed during the Open Form segment of the
meeting or it can be provided to the directors in writing at the meeting or it
can be addressed to the company in correspondence. There is nothing
about this procedure that is un-transparent,

One of the problems that give rise to many of Ms. Gillespie’s complaints is
that she misconstrues the role of the Board of Directors during a directors
meeting. The directors are present to consider (in some cases with
discussion and in some cases without), on occasion to openly discuss
(except in the case of confidential matters as defined by the Open
Meetings Act), and then to vote, upon those matters listed on the meeting
notice. Ms. Gillespie’s behavior at meetings and her complaints reflect that
she believes that the directors are there to explain every nuance in every
document to her, to answer unlimited questions about items on the
agenda, to respond to her contentious and argumentative comments, to
obtain either her approval or her permission for actions taken by the Board
of Directors, and to be available to be grilled by her about perceived
slights from the past.

Even though there is no requirement that directors read out loud and
discuss each item they vote on (although they often do), that does not
mean that members do not have input, because they clearly do. Members
can express their positions and ask questions during the “Open Forum”
segment of the meeting, they can present written questions to the board
either at the meeting or at any other time, or they can address the Board
of Directors with their views or questions by written correspondence.
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Obviouslgome questions cannot be addressed if to do so would violate
the Open Meetings Act. As is illustrated by the exhibits attached to some
of Ms. Gillespie’s letters on file with the Commission, she has regularly
communicated with the Avalon board through correspondence.

. Ms. Gillespie _complains that reports by the president, the general

manager and the operator were verbal rather than written and that the

meeting does not follow her concept of a consent agenda.

These reports are not required to be delivered in writing. All meetings are
recorded and so a record of the report is made and available to the
member. The format of the meeting is not unlawful simply because it does
not follow Ms. Gillespie’s preconceived idea of how the Avalon directors
meetings should proceed. So long as the requirements of the Open
Meeting Act are met, the format to be used is up to the discretion of the
directors and the presiding officers.

. Ms. Gillespie _complains that the Avalon directors should have been

required to discuss and vote on the format of the meeting prior to their

August 14, 2014 meeting. Then, incredibly, she states that this behavior

would have been a violation of the Open Meetings Act.

This complaint is groundless and irrational and Avalon is unable to
respond.

. Ms._Gillespie complains that Avalon began in August 2014 to keep a

record of its meetings in_electronic format on a CD. She notes that the

Avalon Bylaws require that the Secretary-Treasurer shall keep regular

books and shall keep minutes of all meetings.

Nothing in the Open Meetings Act or any other statute or rule prohibits
maintaining records electronically. With written minutes, someone must

transcribe the contents of the meeting, which is time-consuming. Because

Avalon only has only two part time office employees, a general manager




and a bo&eeper, transcribing minutes takes’me away from their many
other duties, such as assisting members with questions and requests,
assembly of member usage information, preparing and transmitting bills to
members, and organizing and preparing Avalon’s bills for payment. Any
member is free to request a copy of the CD containing the minutes at any

time.

Avalon’s Bylaws, in Article lll, state that the Secretary-Treasurer “shall
keep minutes of all meetings of Members and Directors”. The Bylaws do
not specify any specific form for the minutes. Consequently, electronic
recording and storage of minutes in no way violates the Bylaws.

6. Ms. Gillespie complains that she has not received a copy of the July 2014
directors meeting minutes.

All copies of minutes that have ever been appropriately requested by Ms.
Gillespie have been delivered to her in a timely manner.

7. Ms. Gillespie complains that Avalon is trying to keep members from

having copies of the directors meeting minutes so members can use the

minutes for_their complaints to the Ellis County District Attorney and
TCEQ.

To our knowledge, Ms. Gillespie and her friends, Chris and Candice
Brewster, are the only members who have filed any complaints regarding
Avalon with the TCEQ or the Ellis County District Attorney. Once again, all
copies of minutes that have ever been appropriately requested by Ms.
Gillespie or any other member have been furnished to them in a timely
manner.

8. Ms. Gillespie complains that the agenda for the August 14, 2014 meeting

lists the approval of the “Minutes of June 10, 2014” meeting. She points

out that there was no meeting on June 10, 2014.
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This notice for the August 14, 2014 meeting does appear to contain a
typographical error. Avalon’s volunteer officers and directors (who all have
full-time jobs aside from their volunteer positions with Avalon) and the
part-time office employees are often spread quite thin. Being human, they
do make errors occasionally. This error does not violate any relevant

statute or rule.

. Ms__Gillespie complains that the financial report given during the August

14, 2014 meeting did not meet her criteria for a financial report.

The fact that the financial report given at this or any other directors
meeting does not meet Ms. Gillespie’s personalized requirements for
financial report does not violate any statute or law. Copies of financial
reports are customarily available to members at monthly meetings, barring
computer or printer problems. There is no requirement that the report be
‘read into the record” and that the amount of money held in Avalon’s bank
accounts be publicly announced.

10.Ms. Gillespie complains that there was no financial report given to

11.

12.

members at the August 14, 2014 meeting and that the financial report was

not read aloud.

Please see response in Paragraph 9 above.

Ms. Gillespie complains that the financial report was controversial and

should have been a major topic on the Avalon directors meeting agenda.

As previously discussed, while the directors usually honor occasional
questions from a member, there is no legal requirement that the directors
engage in an extended discussion with members in the audience
regarding a financial report.

Ms. Gillespie _complains that the Avalon financial reports (which she

previously claimed she was not given a copy of) show a deposit for an




even amolnt of $10,000. She states that deposits are never for even

amounts and are never that large.

The $10,000 deposit represented the proceeds from an Avalon certificate
of deposit. Ms. Gillespie in fact, accurately characterizes this deposit as
proceeds from a certificate of deposit. (See Gillespie correspondence to
the Commission, dated September 29, 2014, page 2, second paragraph).
It is unclear why she claims ignorance about where the deposit comes

from.

13.Ms. Gillespie complains that she does not know the source of the $10,000
deposit.

Please see response in Paragraph 12 above.

14.Ms. Gillespie complains that the deposit she questions may have been

from a loan or a renegotiated loan that Avalon did not decide upon in the
meeting.

Please see response in Paragraph 12 above.

15._Ms. Gillespie complains that she did not think an audit had been done for

Avalon for calendar vear 2013.

Please see response in Paragraph A-8 above.

16. Ms. Gillespie complains that someone’s meter was removed without

notice and when they were not delinquent.

Avalon’s previous operator removed the meter. When questioned, he said
that he was given verbal direction by the previous volunteer general
manager. When questioned, the volunteer general manager said that he
did not direct the operator to remove the meter. During the same meeting
in which this error was brought to their attention, the directors instructed its
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current cgrator to reinstall the meter imm‘(-zcliately. The meter was
restored within 24 hours. There was no active service to the residence
where the meter was located at the time this occurred. Neither the
operator nor the volunteer general manager involved in this error work for

Avalon any longer.

17. Ms. Gillespie complains that an agenda item pertained to the discussion of

compensation to employees as a group and that this should not have

been done in a closed session.

Both the agenda item and the discussion in closed session dealt with
compensation to specific, individual, employees. As Ms. Gillespie is well

aware, Avalon does not have “groups” of employees. It has three part-time
employees. The closed session was to discuss compensation for those
three individual employees. The Open Meeting Act specifically authorizes
this procedure and Texas Attorney General Opinions approve of this

procedure.

18. Ms. Gillespie complains that when the board came back to the open

session after the closed session, they voted on the new compensation but

did not announce to her what the amount of the compensation for certain

employees was.

There is nothing in this procedure that violates any relevant statute or rule.

19. Ms. Gillespie complains that: 1) she is not always given a copy of the

financial report which prohibits her from asking the board about the report;

2) Avalon called the sheriff because she was disorderly during the June

2012 meeting; and 3) she is now afraid to address the board.

As indicated previously, financial reports are made available to members
at monthly meetings and are also available by appropriate request by a
member. Secondly, a board of directors meeting is not a forum for Ms.

Gillespie to argue  with directors about the financial report, which she
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commonly-attempts to do anyway. Finally, Ms. Gillespie has never been
shy about expressing her opinions or asking questions at board meetings

and so it appears that she is not, in fact, “afraid to address the board”.

20. Ms. Gillespie complains that in the August 14, 2014 meeting, she did not

get the financial report until after the meeting which prohibited her from

questioning the directors about it. She also complains that Avalon gave

contradictory information about whether a member had to make a Public

Information Act request to obtain a copy of the financial report.

See response to paragraph 19 above.

21. Ms. Gillespie complains that the Avalon board of directors should not be

approving raises to the employees when Avalon has very little money.

The Avalon Board of Directors is aware that they are the custodian of
members’ funds and they are very careful in how the funds of Avalon are
spent. Avalon’s part-time employee salaries are extremely modest.
However, one of the most important expenses that Avalon incurs is for
competent, part time employees to prepare members bills, to see that bills
are sent out promptly and correctly, to make sure that bills that Avalon
owes are timely paid, etc. These responsibilities are critical to the proper
functioning of a water company and to compliance with all relevant rules
and statutes, and therefore these three employees are critical to Avalon’s
operation. They deserve to be paid a reasonable amount.

22. Ms. Gillespie complains that the Avalon Bylaws require that the date of the

next subsequent meeting should be announced at each meeting.

Ms. Gillespie is not being forthright in this complaint. The Avalon Bylaws
do not “require” that the time and place of the next meeting be announced
at the end of each meeting. In fact, what the Bylaws actually state is that
“Regular meetings... shall be held at such time and place as the Board
may determine at the next previous regular meeting...” (Emphasis added).
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Notwithst’ding the permissive language of the Bylaws, it is the practice
of the Avalon Board of Directors to announce the date of the next meeting
at the end of each meeting.

C. September 29 2014 Gillespie Letter to TCEQ (filed with the Commission on

September 30, 2014)

Most of the items in this letter are complaints that are repeated from Ms.
Gillespie’s letter to the Commission dated August 20, 2014. Only
complaints that are not repetitions of earlier letters will be addressed here.

1. Ms. Gillespie complains that: 1) Avalon attempted to use eminent domain
to "take” her land illegally; 2) the discussions about this illegal procedure
were held in closed session and were not voted on in open session: 3) this

illegal action was retaliation for her meetings with the TCEQ regarding the

renewal of Avalon’s wastewater permit; and 4) she did not receive an

answer to her letter requesting information about the Avalon 2012 tax

return.

Regarding Ms. Gillespie’s claim of illegal eminent domain, as a Texas
Water Code Chapter 67 water supply company, Avalon does have the
power of eminent domain to acquire property necessary for its operation.
Therefore, should it have decided to do so, Avalon could have proceeded
legally with condemnation procedures to acquire this property.

The fact is, however, that this Board of Directors has never discussed
acquiring Ms. Gillespie’s property by eminent domain. Therefore, there
were no “closed session discussions” and no votes on eminent domain.
Similarly, no funds have been expended for attorney’s fees for eminent
domain. However, substantial funds have been expended for the required
responses to Ms. Gillespie’'s complaints to the Ellis County District
Attorney, the TCEQ and now the Public Utilities Commission of Texas.

2. Ms. Gillespie claims that the mythical threats of eminent domain were
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retaliatior*r her complaints regarding Avalon filed with the Ellis County
District Attorney.

Regarding her claim of retaliatory action, Avalon is not aware of any
retaliatory action taken by Avalon directors or employees against Ms.
Gillespie or her family at any time or for any reason. She has every right to
meet with the TCEQ. Avalon was not‘ even aware that she had done so
until sometime after her meeting occurred.

3. Ms. Gillespie claims that she has not gotten a response to her most recent

Public Information Act request and to her questions about Avalon’s 2012

tax return.

Avalon responded to Ms. Gillespie’s last Public Information Act request
through its attorney’s letter to her dated September 12, 2014. A copy of
that letter is attached hereto as Exhibit J. In addition, Avalon responded to
Ms. Gillespie’s questions about the 2012 tax return in its attorney’s letter
dated September 12, 2014, a copy of which is attached hereto as Exhibit
K.

There are several reasons that Avalon is responding to requests by Ms.
Gillespie through its attorney. First, the Avalon Bylaws, in Article V,
Section 5, provide that the Avalon directors shall be entitled to rely on the
opinions of Avalon’s attorney. That the directors and employees of Avalon
rely on the recommendation by their attorney that all communications with
Ms. Gillespie and her family be routed through Avalon'’s attorney is their
right. Secondly, the Avalon directors and employees are not tax
professionals. They rely on Avalon’s CPA to prepare and file accurate and
appropriate tax returns to the state and the federal government. Therefore,
it is not appropriate to require them to answer Ms. Gillespie’s tax return
questions directly. Third, Avalon’s directors and employees have almost
continually operated under the burden of a pending complaint by Ms.
Gillespie and the threat of potential fines and liability sought by Ms.
Gillespie as a result of those complaints. Some of the Gillespie
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complaints,” such as the Open Meetings Act and Public Information Act
complaints to the Ellis County District Attorney, carry potential individual
criminal penalties, including incarceration and monetary fines. Because of
the pending adversary proceedings over the past two years, and because
so many statements they have made in the past to Ms. Gillespie have
been misconstrued, mischaracterized, twisted or taken out of context,
Avalon and its attorney determined that all communications to and from
Ms. Gillespie must go through their attorney.

Ms. Gillespie was informed of the requirement that she communicate with
Avalon through me in my letter to Ms. Gillespie and her sisters dated
September 12, 2014. A copy of that letter is attached hereto as Exhibit L.
This action was necessary as a direct result of Ms. Gillespie’s own
actions.

Ms. Gillespie can obtain the answers to her questions about the Avalon
tax return by consulting her own tax professional. If she wants to talk to
the CPA retained by Avalon, Avalon is glad for her do so. However, the
CPA charges for his time. It is not fair for other members of Avalon to pay
for Ms. Gillespie to get answers to her tax questions that she could easily
get from her own tax professional’s review of Avalon’s return. Because of
the pending adversarial proceedings, it is necessary that | be present to
monitor the discussion. As already indicated, it is not fair for other
members of Avalon to pay this cost on behalf of Ms. Gillespie.

Ms. Gillespie appears to assert that Avalon’s tax returns should be
discussed and analyzed in an open meeting before they are filed. This is
simply not the case. Tax returns are not based on the consensus of the
organization that files them, but instead are based on specific federal law
and IRS rules. The tax returns are prepared by a tax professional
knowledgeable in these areas and retained by Avalon.

D.October 1 2014 Gillespie Letter to TCEQ (filed with the Commission on

October 6. 2014)
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This letter repeats complaints already discussed. Please see the

responses in paragraph C above.

E.January 20, 2015 Gillespie Letter to TCEQ (filed with the Commission on
February 3, 2015)

1. Ms. Gillespie complains that a waterline was laid on her property without

her permission.

The water line in question was entirely laid in the Ellis County 30 foot right-
of-way and was not on Ms. Gillespie’s property. Every Texas county has a
30 foot right-of-way or easement on each side of all roads within the
county that are maintained by the county. That is simply the law, whether
Ms. Gillespie agrees with it or not. The purpose for the right-of-way is for
road expansion and for utilities.

2. Ms. Gillespie complains that the line was not installed in a quality manner.

The contractor hired by Avalon installed the line in a good and
workmanlike manner and in compliance with all relevant statutes and

rules.

3. Ms. Gillespie complains that a new water company membership was not

discussed in an open meeting, but merely voted on.

There is no requirement in any relevant statute or rule that applications for
new memberships be “discussed”. In fact, since a rural water company is
required by Texas law to provide water service to each applicant within its
CCN, assuming no capacity issue, there really is nothing to discuss. The
application for new service was approved by a vote in an open meeting,
as is required.

Avalon has been repeatedly puzzled by the more or less continuous barrage of
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complaints by Ms. glespie, especially when the complaints are sometimes
contradictory and mutually exclusive. While it may not be directly relevant, we have
wondered at her motive for this course of action. The only evidence we have with
respect to her motive comes from statements by Ms. Gillespie and her sisters. The
statements were made during a settiement conference with the Gillespie’s attorney in
their attorney’s office and were made to Avalon's attorney. Specifically, Ms. Gillespie
and her sisters told this attorney that they hated Avalon because they believed that,
long ago, Avalon caused the premature death of their father by harassing him, that
Avalon has “turned members of the community of Avalon against them” and that as a
result they are committed to “making Avalon pay” for these perceived misdeeds.

We have diligently attempted to address each complaint asserted by Ms.
Gillespie, subject to our belief an allegation that the Commission has no jurisdiction over
any of these complaints. As we indicated previously, the time we were given for
response was quite short. Therefore, if the Commission determines that something has
not been addressed, or if the Commission desires further detail in any area, we will be
happy to comply promptly.

Very truly yours,

Law Offices of Aimee Hess P.C.

Ailnwee Hess

By:

Aimee Hess

CC: VIA EMAIL: Ms. Carol Gillespie (W/Exhibits)

CC: VIA EMAIL: Ms. Katherine Gross (W/Exhibits)
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#4319 Easement Gillea. et ux to Avalan Water S usply &nd .er‘

and Sewer Service
Supply /Cosporstion, hereinafter called “"Association”, a perpetual easement and tightof-way for the purpose of constructing,
gewer

operating and maintalning a/30e0x pipe line over and across Grantor's land in—.— E114is County School Land

e Survey, Abstract No..329 Ellis County, Texas, more particulacly described
in deed from___Jd0€ L. Gillespie et ux. w_Pete Gillespie et ux.

dud___October 9 1959 and recorded in Volume 4T Page 70t the Deed Records

of said County and containing~29.5 __ scres,

Being a strip of land across the tract referred to above, ten
(10) feet in width, with the Grantee herein being hereby authorized to
designate the course of the easement herein amveyed, except that when
- the pipe line is installed, the easement herein granted shall be limited
to a strip of land ten (10) feet in width, with the centerline thereof
being the pipe line as installed. .

A

.

BN
'
.

' . “ i

i ' : -
quethgt with the right of ingress and cgress over Grantor's adjacent lands to or from said righ zof-way for the purpose of

constructing, improving, reconstructing, repairing, inspecting, maintaining and removing sal e and appurtenances; the
; right to relo teps:id hgn’e in the same tclng:: po:’iu'on to any adjacent road, if same is widened in the futare; the right to pre’vant
¥ possible interference with the operation of said line and to remove possible hazard thereto; the i §§v¢nt the construction,
4 for 2 distance of one-half the widch of the easement on each side of the actual center of whers sai e is laid, of any build.
i

tures or other obstructions which may endanger or interfere with the efficiency, safety or convenient operation of said

e and its appurtenances, If such buildings, structures or other obstructions are constructed by Grantor, as above mentioned,
without written consent of the Association, then the Association shall have the right to remove same from such s and this
agreement, together with other provisions of this grant shall eonstitute a covenant running with the land for the fit of the
Association, its successors and assigns.

The right is reserved to Grantor to use the fand over which a rightof-way or casement is hercin granted for the general
agricultural and grazing purposes, }mwid:d such use shall not include the growing of trees thereon or any other use which might
interfere with the by the iation of the rights herchy granted. The consideration recited herein shall constitute pay-

. will maintin such casement in a state of good tepair and cfficiency so that no unreasonable damages will result from its use to
Grantor's premises,

Avalon Water Supply and Sewer Serv ic; Corporation
TO HAVE AND TO HOLD the above described easement and tights unto the said xx
i3%, its successors and assigns, forever,

And Grantor does hereby bind himsclf, his heirs and legal representatives, 1o Warrant and Forever Defend all and singular
the above described easement and rights unto the said Association, its successors and assigns, against every person whomsoever
lawfully claiming or to claim the same or any part thereof, '

[} s

dyot Moy ymmm ,1970.

7

EXECUTED THIS A 13-

-

C Serviee earp, .

|  THE STATE OF TEXAS - } KNOW ALL MEN BY THESE PRESENTS: 4319

{| COUNTYOF ELLIS 2 : : :

i Tha te Gillespie and Mary Lou Gillespie, . '
'of the County of E111S ., Siste of Texas, hercinafter called “Grantos”, for a good and va.luable consideration,
‘the seceipt and sufficiency of which is hereby acknowledged, does horeby grant to Avalon Water

meat in full for all damages sustained by Grantor by reason of the installation of the structures referred to herein and the Grantee”

b >

P .

gy ——m———as
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|

PP - ——— . ——— P . PR,

goINT Ammoi’a'.zi:cmmr) N '
THE STATE OF TEXAS e '
'COUNTY OF } o
Before me, the undersigned authority, on this day personally appeared .
::iﬁe foregoing instrument, and acknowledged to me thl:i: tr;y&' c?:h'hemm tt.}xem ;x:ebfir&&emm m::u;:m

expressed. And the said * ’ wife of said
having been. examined by me privily and apart from her husband, and having the same by me fully explained t0 hez, she, the

aid - . - acknowledged such instrument 1o be her act and deed, and she declared
that she had willingly signed the same for the purposes and consideration therein expressed, and that she did oot wish to retract it

. Given under my hand and seal of office on this the dayof ,A.D. 19

Notary Public in and for ~ County, Texas,

B - (RISEER AucNowx.imcMEm)

THE STATE OF TEXAS '

COUNTY OF  ELLIS } .

clors e, the undersi lud]g.ag}:tyhon this day personally appeared  Pete Glllespie and Mary Lou

Gillespie, hls wife . .
oy ?{ﬁg be the persor8™  Whose names are subscribed to the foregaing instrument, and acknowledged to me that

tﬁ&;@;‘»‘m ‘She, same for the purposes and consideration therein expressed,

A NS e ey
v Given| Dg'};lﬂ "Rndsand seal of office on this the 13 day of May
o T it :
e \,'»Q =R Herschel H, Smith/4
e :“““%{; - : Notary Public in and for Ellis County, Texas.
l.;
g I
< ;
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EXHIBIT B




THE STATE OF TEXAS X

ENOW ALL MEN BY THESK PRESENT
COUNTY OF BLLIE B¢

‘ THAT WE, Pete Gillespie and wile, dary Lou Gillespie
of Ellim County, Temms, for andin copsideration of the sus of
$1.00 to us vash in hand peid by Avalon Water Bupply and Sewer
Service Corporntion, the receipt sud sufficiency of whick is

wihy nchoowledged, do hereby give snd grant to Avelom Weter

Seryice Corporation, the option to purehisey

(1) The term of this option shall begin May 2, 1976
and shall end November 1, 1970, © v '

{2} This option may be exorcised by maid W
glving notice in writing to Geantove of theis sxereise ; .

{3) In the evemt of exercise of said option within
the option ters, Greantors agree te cenvey the hereimsftesr des-
cribed property to said Corpermtion by Geoneral Warrsaty Deed
in exchsage for the sum of $750 .00 ¥ sore, for a total por-
chage price for 3.564 soves of $2,678 .00 to be paid by said
Corporation as the total purchase price for said prepesty to
Grantors st the time of clesing,

(4) The property covered by this eption is desoribed
ae follows, me surveyed by Joel D, Wilkinson, Professicas)
EPugineer 29312, on April 27, 1870:

ef the Eilis County School Land Survey Sehidivision 87,
Abstract 389, sud being = pert of and out of that cere
tain 40.8 aore tract of land conveyed to Pete sud Mary
Lou Gillespie by Joo L. @illespie and deseribed in Deed
recorded in Volume 471, Page 70 of the Deed Becords of
Ellim County, Texas, said 1ot, tract, or parcel of land
beivg more fully described as follows, to-wit:

BEGINNING »t an irom pin set on said Pete Gillespie
East property line from whick its NHorthenat corner hesrs
Horth 50 West 654.5 feet for the Northeast corney of this;

THENCE slong said pete Gillespie Zast property line
South 30 Rast 308.8 fedt to him Southemst corper, set an
iron pin Zor the Soutbeast corner of this:

THENCE along Pute Gillespie South property line South
58 deg. 48 min.Wst, 498.,3 feet set an iron pin for the
Bouthwent copner of thiss

THENCE North 31 deg. 43 min, West 311 .6 feot met an -
iron pin for Northwest eoyneyr of thie;

THENCE Worth 359 deg, 28 min, Rest 507.8 fest to the
pPlace of BEGINNING and oontaining 3.564 acres of land,
soTe or LeEm,

(8) Is mddition, for the comsiderntion herein stated.




THE ETATE OF TEAS X
COUNTY OF ELLIS

mxw the upders ey Public in snd for
asid Coanty t%, on ﬁ‘is&a « W Pote
mz:mme nml wife, Bary

CoM Malaughlin
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CAROL D. GILLESPIE
caroldgillesple@earthlink.net v~
PO Box 2049
Waxahachie, TX 75168
214 536-1784 {cell) /

v
*{*‘\p \94(

N
May 1, 2012 -
[ ]
REVIEWED % S
MAY 0 4/.}: o F o of
Office of the Chief Clerk, MC105 H w38
TCEQ By_ %,, — & 5 22f
PO Box 13087 3~§ " i
Austin, TX 78711-3087 S ., B

é

RE:  Avalon Water Supply and Sewer Services Corporation
Permit Amendment Application Comments
WQ0013981001

To Whom It May Concern:

My two sisters (Mary Grace Gillespie Bates,
Avalon waste water plant. | am the spokes
adjacent landowner list as Mary Bates, etal.

Marcia Gillespie) and | own land adjacent to the
person for our family. Our land is listed on the

Attached to this letter are our comments regardin

g the Permit Amendment Application which
was-recently-submitted-to-the TCEQ:—I-have-also

attached-supporting‘documentatlon.—My
contact information is at the top of this page. M

y preferred method of contact is either email
orregular-mait,—

Unfortunately, AWS&SSC has chosen to use their right of eminent domain to “take” a portion
of our land. While doing so, they have committed numerous violations of the Texas Open
Meeting Act. A number of these violations Involve discussing the waste water plant and the
proposed upgrades in Executive Session. This has denied my family our rights as landowners

and members of the AWS&SSC. (We own two memberships in AWS&SSC, since we own two
homes in Avalon.)

At this point in time, we do not know which land they

are targeting for eminent domain or
exactly how much. Plus,

we do not know exactly why they are “taking” our land since they



. ‘ . i

are stating it is for restricted easements that the TCEQ requires, However, the application is
asking for variances instead of restricted easements. Something is not right,

Please carefully read our comments, and take appropriate action,

Sincerely,

cc: Gregory Wilhelm, JD, MA
Senator Brian Birdwell
Representative Jim Pitts
Curt Olson, Texas Budget Source
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In Attachment 2A ~ Domestic Technical Report 1.0, Avalon Water Supply and Sewer Servgi_fz‘ ¢ y
Corporation states, "As of March 15, 2012 the permittee has not obtained=¥he B
hecessary buffer zone in accordance with 30 TAC 309.13(e) (3). The c%%rem@

landowners are unwilling to grant restrictive buffer zone easements &id are <
requesting that the permittee purchase their entire tracts of land. e E'Q' P
the cost-prohibitive nature of the land purchase, Avalon Water Supply''s S&wer
Service Corporation would like to request a variance to the buffer zone
requirements."

This is not entirely accurate. | am an adjolning landowner. And, | have stated to the Board that |
am, “greatly opposed to restrictive easements since we feel that they violate our rights as land
owners and greatly reduce the value of our land.” However, not once has the AWS&SSC made an
offer to purchase restrictive easements from our famlly. The Board of Directors of AWSESSC seems
to have difficulty understanding the difference between “easements” and “restrictive easements.”

As a conclliatory gesture on January 5, 2012, our family offered to enter into negotiations to sell the
AWS&SSC eleven acres of pasture. This land adjoins the current waste water plant on the west and
north sides. This is NOT our entire tract of land., We own 36 acres near the waste water plant.
While in our hearts we did not wish to sell land that has been in our family for over 100 years, we felt
it would resolve the conflict that we have had with AWSRSSC,

Even though AWS8SSC have not been 8ood neighbors, we were willing to sell our pasture to them.
Their permit for the waste water plant expired on January 1, 1998 resulting in a loss of the
grandfathering of the plant, AWS&SSC has been promising the TCEQ for years that they would have
restrictive easements on our Property, yet we were never notifled by AWS&SSC or the TCEQ, This is
not being a good neighbor.,

AWS&SSC has been trespassing on our tand for years. They have an unauthorized pipeline carrying
effluent across our property to a small stream on my property. They do not have an easement or a

lease for this access. They have been fined for exceeding the allowed effiuent limits. Yet, neither the
TCEQ nor AWS&SSC informed us of this violation. This is not being a good nelghbor.

AWS&SSC does have a legal easement across our land for a pipeline to carry raw sewage to the plant.
However, they are not maintaining this easement. On April 10, 2012 | filed a complaint with the
TCEQ regarding a raw sewage leak on my property. The leak had obviously been there some time, yet
It had not been repaired. A three and a half to four foot hole had been created around one of the
concrete pipe/manhole covers. It was in plain sight of anyone going to the plant. 1 know nothing
about sewer operations, yet | noticed It as soon as | drove down the driveway leading to the plant.

Not only was there an obvious leak that had not been repaired, all the pipes are in terrible shape,

The concrete pipes around the manhole covers are cracked. A collapse could happen at any time. It
is so bad, I am considering increasing my lability insurance. |am attaching photographs to lllustrate
my polnt, so the permitting department can see for themselves how bad this Is. The permit should he
denied unless AWS&SSC agrees to repair or replace the pipes and concrete going across my property,
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RE: Restrictive Easements. '

{Prior to malling this document, | have received a copy of the Investigation Report from TCEQ stating
that AWS&SSC Is In violation again.)

Plus, this legal easement goes across my pasture. The access to the pipes are sitting so high up, that i
cannot mow the easement with a tractor and stalk cutter. It needs to be cut using a weed eater,
AWS&SSC should be doing this, | should not have to hire someone to clean up around their pipes,
And, my fence has been damaged. Our legal agreement giving AWS&SSC an easement across our
land has been violated.

The easement reads in part, “The right is reserved to Grantor to use the land over which a right-of-
way or easement Is hereln granted for the general agricultural and grazing purposes, provided such
use shall not include the growing of trees thereon or any other use which might interfere with the
exercise by the Association of the rights hereby granted, Grantee will maintain such easement ina
state of good repair and efficiency so that no unreasonable damages will result from its use to
Grantor’s premises.” This is not being a good nelghbor,

I believe that AWS&SSC has let the vegetation on the easement grow up so tall, so that neither I nor
the TCEQ can see just how bad the pipes are damaged. I do not know how the recent smoke test was
completed,

Since AWS&SSC is already using our land (whether they have legal access or not) as their own, our
family decided that rather than sell restrictive easements or a portion of the land that we would offer
to sell the entire area that they are currently using. This Is the eleven acre pasture. We do not wish
to sell less than the eleven acres. The legal easement that Is in such bad shape runs along the entire
north section. The pipe carrying effluent runs to the west. AWSESSC is already using the entire
eleven acres! Plus, my family cannot keep selling our pasture piece by piece until we no longer have
enough land for a profitable business venture. Our pasture was 15 acres prior to the existing plant
being built in 1970. Now, we are down to eleven acres. If the acreage is reduced to less than 11

a-cres,—rwiII-be-paying-propertv'taxewn-l'andfhat1s-nbt'usa'ble-foragricultureruse.—lttoulcralscrleave
me with acreage that | have no legal access to.

Purchasing this land would take care of the trespassing Issue, the lack of maintenance of the legal
easement, and the restrictive easements on the west and the north sides. It would also give
AWS&SSC room for future growth. However, they chose not to make an offer.

But what is so Interesting Is that while AWS&SSC has asked the TCEQ for variances, they have started
legal proceedings against my family to take our land by eminent domain. From the minutes of their
March 8, 2012 meeting, "Board went into Executive Session at 7:45pm, returned
from Executive Session at 8:25 pm. Patsy Russell stated that after
discussion with attorney the Board had agreed to go ahead and practice their
right of eminent domain. There will be an appraisal done to find fair market
value for varying buffer zone of five hundred to eight hundred feet. There



. ‘ . y
!

Comments Regarding Permit # WQ0013981001
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RE: Restrictive Easements.

will be a letter sent to surrounding land owners advising them of the
findings and offexr."™ (Minutes of the Board Meeting are attached.)

First of all, | understood TCEQ required buffer zones of efther 150 or 500 feet easements. |do not
understand why eight hundred feet may be requested by AWS&SSC.  Second, 500 feet includes
almost all of my 11 acre pasture. Eight hundred feet actually crosses over my land and into someone
eise’s property on the north side, :

If AWS&SSC intends to “take” all of my pasture by eminent domaln, why didn’t they just purchase it
instead declaring eminent domain? Legally, they should have made an offer of fair market value
prior to declaring eminent domain, I do not know the answer to this because AWS&SSC Is now
conducting all discussion regarding the waste water plant in Executive Sesslon In their meetings. This
is in violation of the Texas Open Meeting Act. This and other numerous violations have been turned
over to the Ellis County District Attorney’s office for Investigation and possible prosecution. {See the
accompanying newspaper article.} Currently the Board is under criminal Investigation, They have until
May 4" to respond to the District Attorney's office.

Obviously, the TCEQ cannot force the AWS&SSC to follow eminent domaln laws and the Texas Open
Meeting Act. However, the TCEQ should take a close look at what AWS8SSCIs doing. The TCEQ
should not be a party to these illegal acts. The TCEQ should also reallze that AWSRSSC is continuing
the pattern of deception that has been going on for years in regards to adjacent landowners.
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Attachment 2A - Domestic Technical Report 1.0
Item 3.e Other Requirements: Other Permit Actions (pg 2 of 44)
TPDES Permit No. WQ0013981001 other requirement No. 4 stipulates the following:

Within 60 days of permit issuance, the permittee shall submit sufficient evidence of legal
restrictions prohibiting residential structures within the part of the buffer zone not owned by the
permitiee according to 30TAC Section 309.1 3(e)(3). The evidence of legal restriction shall be
submitted to the executive director in care of the TCEQ Wastewater Permitting Section (MC
148). The permittee shall comply with the requirements of 30 TAC Section 3091 3(a) through
(d).

As of March 15, 2012 the permittee has not obtained the necessary buffer zone in accordance
with 30 TAC 309.13(e)(3). The current landowners are unwilling to grant restrictive buffer zone
easements and are requesting that the permittee purchase their entire tracts of land. Due to the
cost-prohibitive nature of the land purchase, Avalon Water Supply & Sewer Service Corporation
would like to request a variance to the buffer zone requirements. .
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Avalon Water and Sewer Service Corp

1

Board of Directors Meeting
March 8, 2012

MINUTES

The Board of Directors of Avalon Water and Sewer Service Corporation met for thelr
regularly scheduled meeting at the First Baptist Church Avalon, Texas 7:00 pm on
Thursday March 8, 2012.

Directors present for this meeting were Patsy Russell, Robin Donaldson, Denice
Wimbish, Harrison Romero, Avalon employee Gregg Rodriguez and Dean Carrell Sewer
Plant Consultant, Wendy Frank Assistant to Dean Carrell. Present from HILCO Elecktic
Cooperative was Kent Smith Water Operations Manager and Abby Bason Water
Customer Service Representative.

Meeting was called to order at 7:10 p.m. by Board President Patsy Russell and
determined the presence of a quorum.

There were two members present Marcla & Carol Gillesple. Visitors present were Cindy
Sutherland with the Neo-Tribune of Italy and Scott Hoelzle with KSA.

With a motion by Harrison Romero, David Walshes was appointed to fill John Goodwyn’s
unexplired term. Second by Denice Wimbish, motion carried unanimously.

Minutes of the Special Meeting held January 5, 2012 were approved with a motion by
Harrison Romero, second by Denlce Wimbish. Motion carrled unanimously.

Minutes of previous meeting of February 9, 2012 approved with a motion by Harrison
Romero, second by Robin Donaldson. Mation carried unanimously,

Hartison Romero made a motion to approve the financial report for payment of current
expenses, second by Denice Wimbish. Motion carried unanimously.

Harrison Romero made a motion to approve the repair invoices, second by Robin
Donaldson. Motion carried unanimously.

Dean Carrell updated the Board on the sewer plant; stated smoke test had been done
and machine returned, advised that there were several areas of concern. There was four
thousand gallons of sludge taken to the Italy plant. Upgrades on sewer plant are going
well. Scott Hoelzle with KSA stated that permit renewal was denied by TCEQ; permit was
amended and done as a new permit increasing gallonage to forty thousand per day from
twenty-five thousand per day. Application/administration fee will be approximately three
hundred and fifty dollars.
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President Patsy Rus ‘sed Board that USDA Loan was pul 1ie to nothing being
done. Patsy asked tha Item #13 of the agenda concerning the Spie Land Purchase
be discussed in Executive Session.

Harrison Romero made a motion to hire Attorney Jesse Munguia, second by Denice
Wimbish. Motion carried unanimously. Attorney Mungula advised Board that there

,usually was a one hundred twenty-five dollar retalner but in this case will bill monthly at
two hundred dollars an hour. Contract will be presented at April’s Board meeting,

Harrison Romero made a motion to hire Everett Russell III (Trey) to help Gregg with
reading meters and Trey will be paid ten dollars an hour, second by Robin Donaldson.
Motion carried unanimously.

Issue of Health Insurance for Employee Gregg Rodriguez was tabled.

Kent Smith informed Board that a Matt Hamilton had asked about a meter(s) near Scott
Green's and since we still owe Scott Green meters he told Mr, Hamiiton we could not
provide him with a meter at this time.

Harrson Romero made a motion to purchase an additional pump, second by Robin
Donaldson. Motion carried unanimously.

£+ Board:went Into. Executive Session at7:45 pm, returned from Executive Session at 8:25
™ bin. Patsy Ruissell stated that after discussion with attorney the Board had agreed to go-
- -ahead and practice.their right with eminent domain. There will be an appralsal done to

find fair market value for varying buffer zone of five hundred to eight hundred feet,
Tpfere will be-a letter sent to surrounding fand owners advising them of the findings and
offer.

With there being no further business the meeting was adjourned at 8:30 p.m. with a
motion by Robin Donaldson, second by Denice Wimbish. Motion carried unanimously.

APPROVED BY THE BOARD OF DIRECTORS THIS DAY OF 2012,

Patsy Russell, President RobinDonaldson; Sec/Trea
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GILLESPIE and BATES
P. O. Box 204
Avalon, TX 76623

Copy

January 5, 2012

Avalon Water Supply and Sewer Services Corporation
P.O. 246
Itasca, TX 76055

Dear Board,

We have been carefully listening to the issues affecting the Avalon Water Supply and Sewer
Services Corporation. We have weighed all the facts after consulting with attorneys, real estate
professionals, the TCEQ, the Texas Attorney General’s office, and the Texas Comptroller of
Public Accounts. Now, we would like to be heard before any decisions are made on any updates
to the current sewer plant.

We have been told that since we are not full time residents of Avalon that we have no say in
maters relating to the community. However, we own two homes with water meters with the
Avalon Water Supply and Sewer Services Corporation and one home is on the sewer system, We
are also adjacent land owners to the current sewer plant on the north and west sides. Even if we
are not registered to vote in this community, we have a right to state our opinion,

After attending several meetings of the Avalon Water Supply and Sewer Services Corporation
during the past four months, we are of the opinion that the Board does not seem have a clear
understanding of the difference between “easements” and “restrictive easements.” While the
TCEQ uses the term “restrictive easements” on their form for permit renewal applications and
your consultant, Dean Carrell, refers to “restrictive easements,” the Board members continue talk
of “easements.” In fact, in a letter to all affected landowners from the Board dated October 7,
2011, the wardﬁeasement’lis.used_tather_thamthe.tenn,ﬁlzestr.ictive.easemenfs id

According to our attorney, “easements” and “restrictive easements” are two completely different

legal terms. There are affirmative easements and there are negative casements. Affirmative
casements are the most common and are simply referred to as “casements,” 'This type of
easement gives a second party the right to do something on another person’s property.
Affirmative easements are typically used for such actions as driving cattle across another
person’s property or installing water or sewer lines.

Negative easements are typically referred to as “restrictive easements.” Negative easements are
used when a landowner is prevented from performing an otherwise lawful activity on their
own property. “Restricted easements” significantly reduce a land’s value and can make the
property difficult to sell, according to several real estate professionals that we have spoken with,
Because of their nature “restricted easements” are very expensive to purchase from a landowner.
Our attorney has told us that in the majority of cases he has been involved with in Ellis County



and surrounding areas that it was less expensive for the second party to purchase the land than
obtain a “restrictive easement” from the land owner.

After checking with the County Clerk’s office and looking at every document filed regarding
casements that the Avalon Water Supply and Sewer Services Corporation has obtained during its’
40+ years in existence, we have determined that not once has the Board obtained “restrictive
casements.” Even the easement that was purchased in 1999 from Jerry and Charlotte Wilson for
$8,400 was simply an affirmative easement. All of the previous easements obtained by the
Board call for either 10 or 12 feet wide easements for the laying of pipes for either water lines or
sewer lines. None of these affirmative easements have the impact on a land’s value as the
“restrictive easements” that the Board is considering on our land,

We are respectfully requesting that the Board call these negative easements by the correct legal
term, “restrictive easements,” in all future meetings and correspondence so there is no
misunderstanding by Board members, land owners, ot any visitors present.

Our family first learned of the Board’s plan to obtain “restrictive easements” on our land during a
Board Meeting held in September of 2011. According to the TCEQ, buffer zones are required
because of a law passed in 1990. When we asked why buffer zones were being required for a
waste water plant built in 1970, the TCEQ told us that Avalon Water Supply and Sewer Services
had neglected to obtain a renewal of their permit and let it expire. Therefore, the grandfathering
was lost on the current plant, Of course, this is all irrelevant since you will now need buffer
zones because of upgrades/modifications to the plant. However, it does show negligence on the
Board’s part to be forthright,

The TCEQ was very surprised to learn that our family did not know about the “restrictive
easements” until September of 2011 when we attended a “Special Meeting.” They were
shocked to learn that the Avalon Water Supply and Sewer Services never once discussed
“restrictive easements” with our family since the Board had promised the TCEQ to have them by
June of 2007. They were also shocked to learn that members of our family have owned the
property in question for over 100 years and the current owners have owned it since 1997.
Apparently, a representative from the TCEQ was told that the land was recently inherited and the
current owners were unknown to the Board.

The TCEQ understood our reasons for being upset with the Avalon Water Supply and Sewer

Services Board, Al the end of our meeting in October, the TCEQ told us That they would work
with the Board to find a solution that did not require “restrictive easements” from us, but would

usmeﬁﬁﬂmthemption&forbuffermnerﬂd;fherdid.—Yet;fhe—Be&rdwntﬁmcs—to-seafch
for less expensive solutions that may in the long run cost as much money as the proposed plan by
the TCEQ since the Board will have to purchase restrictive easements from several landowners.

Rather than spend several hundred thousand dollars on a short term solution to your capacity
issue that will only Tast 10-15 years, the Board needs to consider the long-term. No matter which
option you choose, you will be in debt for many years. You need to consider an option that will
last for many years allowing you to payoff that debt before another major improvement is needed,
And, our family does not wish to have the land issue come up again in 10 or 15 years. We are
the second generation to have to deal with the Avalon Water Supply and Sewer Services
Corporation. We do not wish to pass this burden on to a third generation.

ST
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Broatly-opposed-to “restrictive cpsementiiiinos wa toel that they violite our.righits as -
Viners Hiid, greatly reduce the value of ourland. Therefore, we are willing to enter into

and o



‘ o .

F negotiations with the Board to purchisé our pasture land. However, as wo have stated in the past

we will not sell a portion of our pasture. We cannot continue to sell the Avalon Water Supply
and Sewer Services Corporation our land piece by piece until there is not enough left for us to
continue a profitable business venture. We owned 15 acres before the current waste water plant
was built in 1970. Now, we have just eleven acres. Any negotiations will have to be for the
entire remaining eleven acres.

We would also like to take this opportunity to mention that while reviewing the Avalon Water
Supply and Sewer Services application for renewal, we noticed on the maps that an outfall line is
located on our property. After a thorough review of existing documents in the County Clerk’s
office, it appears that the Avalon Water Supply and Sewer Services Corporation never obtained
the necessary logal permission for outfall line placement on our property, The only easement on
our property is the exact same easement every homeowner in the community gave the Board back
in 1970. Thus, the Avalon Water Supply and Sewer Services Corporation is currently using our
property without legal permission,

Even if you did have legal permission to have the outfall line on our property, any easement
given in the past could be terminated based on the fact that the Avalon Water Supply and Sewer
Services Cotporation has performed illegal activity on our property by polluting. Evidence of
this are the violations levied by the TCEQ.

After consulting with several attorneys who specialize in eminent domain and several attorneys at
state agencies, we are confident that Avalon Water Supply and Sewer Services Corporation does
not have the authority to obtain “restrictive easements” or condemn our land, However, if the
Board does attempt to condemn our land we will have no choice but to pursue the trespassing
issue and compensation for damages to our land,

Purchasing the eleven acres will give the Avalon Water Supply and Sewer Services Corporation
the buffer zones needed on the north and west sides. It will also resolve the trespassing issue,
and it will give you room for growth in the future. And, it will keep us all from going to court.
Rest assured this conciliatory gesture has not evolved out of fear, but more a suggestion to
resolve this issue once and for all.

Any offer for the purchase of our land will need to be in writing,  Offfers for less than fair
market value will not be considered.

Sincerely
S

Mary Bates

Marcia Gillespie

Carol Gillespie



Bryan W. Shaw, Ph.D., Chairman

"Carlos Rubinstein, Commissioner

‘Toby Baker, Commissioner

Mark R. Vickery, P.G., Executive Director
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TEXAS COMMISSION ON ENVIRONMENTAL QuaLrty
Protecting Texas by Reducing and Preventing Pollution

April 18,2012

Ms. Carol Gillespie
P.O. Box 204
Avalon, TX 76623

Re:  Investigation Request at: -
Avalon WSC Collection System, Avalon (Ellis County), Texas
Incident No. 167034

Dear Ms. Gillespie:
The Texas Commission on Environmental Quality (TCEQ) Dallas-Fort Worth Region Office has
completed an investigation of the above referenced incident. The enclosed report describes the

findings that were noted during the investigation, and the TCEQ’s response,

Thank you for contacting the TCEQ with your concerns. If you have questions feel free to
contact Ms. Karen Smith of my staff directly at 817-588-5850 or the office at 817-588-5800.

Sincerely, _ N
< ()
ﬂ/’% ﬂmdﬂm./" /‘/7
e 4 /
Sid-Stocurmn;-“Water Sectiomn Meneger ”
DFW Region Office -
SS:ks

Enclosure: Investigation Report #997291

'TCEQ Region 4-Dallas/Fort Worth « 2309 Gravel Dr. « Fort Worth, Texas 76118-6951 « 817-588-5800 » Fax 817-588-5700

Austin Headquarters: 512-239-1000 - toeq.texas.gov » How isour customer service? feeq texas.gov/customersurvey
printed on recycled paper
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Texas Commission on Environmental Quality

Investigation Report

Avalon Water Supply And Sewer Service Corporation
CN600788590

AVALON WATER SUPPLY & SEWER SER CORP

1

e,

RN101511863 S
Investigation # 097201 Incident# 167034 ' = @\9 \
Investigator;: KAREN SMITH Slte Glagsification (\:j
DOMESTIC MINOR
Conducted:  04/11/2012 « 04/11/2012 NAIC Code: 221320

8IC Code: 4952
Program(s): WASTEWATER

Investigation Type : Compliance Investigation Location : 1,100 FT WEST OF 8H 55
AND APPROX 1,900 FT SOUTH OF THE
INTERSECTION OF SH 35 AND SH 55

IN AVALON
Additional ID(s): WQ0013981001
TX0020567
Address: ;, - ) Activity Type : REGION 04 - DFW METROPL_EX
WWCMPL - WW Complaint

Principal(s) ;

Role Name

RESPONDENT AVALON WATER SUPPLY AND SEWER SERVICE CORP
Contact(s) ;

Role Title Name Phone
Parlicipated In investigation MANAGER OF MR GREG Other  (254) 379-0478

WATER CO. RODRIGUEZ
Regulated Entity Contact OPERATOR MRDEAN CARRELL ~ Work . (672) 483-6212
_Other Staff Member(s) ; :

Role Name

Supervisor_ SIDNEY SLOCUM.

QA Reviewer SIDNEY SLOCUM

Associated Check List

Checklist Name Unit Name

WQ COMPLAINT INVESTIGATION Avalon Complaint

investigati Q ents :

INTRODUCTION

On April 9, 2012, the TCEQ/DFW Region Office receivad a complaint which alleged that
wastewater was leaking and/or bubbling near a manhole on a malniine leading to the Avalon
WSC treatment plant. The operator of the system, Dean Carrell, was promptly notified and later
reported no Issues or sewer overflows were observed within two hours of being notified of the
complaint. The complainant submitted photographs of the collection system probiems on April 11,
2012 and a site investigation was conducted by Karen Smith on April 11, 2012. As a result of the
investigation findings, an exit interview form was emailed to Mr. Carrell, Consultant and Operator,
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Page 2 of 3

and Mr. Gregg Rodriguez, Fleld Manager and Operator on April 41, 2012. A Notice of Violation
was Issued on April 18, 2012 to facilltate compliance, and to solictt a responge due date of May
18, 2012,

GENERAL FACILITY AND PROCESS INFORMATION

Avalon WSC owns and operates a wastewater collection and treatment system that serves the
Avalon, Ellis County community. Most of the collection system is comprised of clay tile lines which
only have a limited lifespan. The Hydroxyl package treatment plant has been poorly operated and
maintained for a number of years, Recently, the new operator reported that the plant was cleaned
out, medified, and is operating more efficiently. A mandatory comprehensive compliance
investigation (CCI) will be conducted of this system before the end of TCEQ's fiscal year which -
ends in August 2012,

BACKGROUND

Avalon's collaction system has had & long history of storm water inflow and Infiltration (1&) which
inundates the collection and treatment systems during perlods of heavy rainfall. This condition is:
not unique to Avalon, and Is an issue that almost avery city in the DFW metroplex and other parts
of the State is dealing with. The condition results in sanitary sewer overflows and higher influent
and effluent flows at treatment systems. The permittee is aware of thig i/l problem which has
been cited as a violation In TCEQ Investigation reports. The permittee Is currently In the process
of amending its permit to increase its daily average flow fimit from the current limit of 25,000
gallons per day to & higher unknown amount which is still pending approval.

Avalon WSC is currently under enforcement for saveral parmit violations as documented in
Docket No. 2011-1488-MWD-E. The last CCl was conducted by the Region Office on July 6,
2011, and resulted in the ¢itation of 5 violations, Following the investigation, the permittee was
referred back to the Enforcement Division for fallure to comply with previous Administrative Order,
Docket No. 2008-1716-MWD-E, and for continued permit violatlons,

ADDITIONAL INFORMATION

During the site investigation, an exposed main line was observed in the vicinity of the second
manhole upstream of the plant. This manhole recelves wastewater from two clay tile lines that
flows east and south to the treatment plant. Severe erosion was noted around the manhole. The
first manhole upstream and about 50 feet from the plant had severe damage o the brick
structure. No evidence of a sanitary sewer overflow was observed in the vicnity of either
manhale. The two clay tile influent lines are approximately 8 or 10-inch and approximately 4.5 foet
in depth. These lines, as well as others in the system, were reportedly smoke-tested to assess
their condition about three months ago. The smoke test results indicated major detetioration In
both lines and plans are being made to find the funding (in excess of $500,000) to replace the

glayJil&lInesJeading_to.the.plant,as.well.a&other_locatton&ln.the-systam,.whichmlll no.doubt
require additional funding, L .. . . - )

'Fheﬂ’eEQwiﬂtonﬁnuefﬁracltAvalon'sprogresﬁtrupradefheircollactionand‘treatmenﬁ
systems, As required, a letter and & copy of the complaint investigation report will be mailed to the
complainant on April 18, 2012. : ’ '
Aoy Sl

o}
Compliance Due Date; 06/16/2012
Violation Start Date: 4/11/2012

Track No: 463944

30 TAC Chapter 305.126(5)

PERMIT , WQ0013981.001 .
Operational Requirements, No. 1, page 9.

Alleged Violation:
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