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VIA HAND DELIVERY ENVIRONMENTAL QUALITY

February 15, 2006

Mr. Doug Holcomb

Texas Commission on Environmental Quality
Utilities & Districts Section

P.O. Box 13087, MC-153

Austin, Texas 78711-3087

Re: Application from the City of Bonham, Certificate of Convenience and Necessity
(CCN) No. 11186, to Obtain Dual Certification with a Portion of CCN No. 12406
from Southwest Fannin County SUD, to Obtain Dual Certification with a Portion of
CCN No. 10170 from White Shed Water Supply Corporation, to Decertify a Portion
of CCN No. 11753 from Bois D’Arc MUD, to Decertify a Portion of CCN No. 10155
from Ravenna Nunnelee Water Supply Corporation and to Amend CCN No. 11186 in
Fannin County,; Application No. 35091-C

Application from the City of Bonham to Amend CCN No. 20460 in Fannin County;
Application No. 35092-C

CN: 600435762; RN: 101396349 (water) and 101395853 (sewer)
Dear Mr. Holcomb,

This letter serves as a supplement to our November 1, 2005, letter to Ms. Karen Blaschke
wherein the City of Bonham (“City”) asserted that the City did not need to demonstrate
landowner consent outside of its extraterritorial jurisdiction (“ETJ”) in order for the Commission
to consider the City’s application to amend its water and sewer CCNs outside of its ETJ. The
City asserted that the request to provide landowner consent for all proposed service area located
outside of the City’s current ETJ is not a legal requirement of the Commission’s CCN
application process. This understanding of the Commission’s rules in relation to House Bill
2876 has been substantiated and supported through the Executive Director’s response to a filing
in another case, which was received yesterday.

In another case currently pending before the State Office of Administrative Hearings, I
filed a Motion for Summary Disposition based on my understanding of the Executive Director’s
position that pending CCN applications would not be granted to municipal applicants if it
contained service territory outside its ETJ. The Executive Director requested denial of the
Motion for Summary Disposition, which is attached hereto as Attachment 1, by stating that it is
the Commission’s position that the preamble to the new Chapter 291 rules is not conclusive and
that an application filed prior to January 1, 2006, is not governed by the rule package approved
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by the Commission on December 14, 2005. This firm has requested a directive from the
Commission on this new rule as it has consistently been this firm’s position that this new
rulemaking and HB 2876 cannot be retroactive to municipalities but only prospectively applied
to applications filed after January 1, 2006. This position had not been clearly articulated by the
Executive Director, until the attached response was received.

As I know that the Commission strives to consistently apply its rules and policies, I ask
that you apply the Executive Director’s position, as articulated in the attached document, to the
above-referenced application. Without doubt, the Executive Director has clearly stated that
municipal CCN applications filed prior to January 1, 2006, do not need to demonstrate ETJ
boundaries or landowner consent outside the ETJ boundaries. Because of the Commission’s
desire to treat all applicants in a consistent manner, I request that the City’s application be
processed in an expedited manner under the TCEQ rules as they existed prior to the
Commission’s December 14, 2005, meeting. As such, the City may be granted an amendment to
its water and sewer CCNs outside its ETJ boundaries without landowner consent. Please
continue to process the above-referenced application in this manner, as it is consistent with the
Executive Director’s position.

Thank you very much for your attention to this matter.

Attachment as stated in letter

cc: Mr. Glenn Shankle, Executive Director
Mr. Derek Seal, General Counsel
. Blas Coy, Public Interest Counsel
1/%:. Karen Blaschke
Mr. Pat Dillon
Mr. Blaine Hinds
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THE EXECUTIVE DIRECTOR’S RESPONSE TO THE

CITY OF LIBERTY HILI’S MOTION FOR .

PARTIAL SUMMARY DISPOSITION

COMES NOW, the representative for the Executive Director of the Texas Commission on
Environmental Quality (“TCEQ” or “Commission”) , and files the Executive Director’s Response
to the City of Liberty Hill’s Motion for Partial Summary Disposition, and would respectfully show

the following:

I. BACKGROUND

Oﬁ January 25, 2006, the City of Liberty Hill (“Liberty Hill” or “Movant”) filed a Motion
for Partial Summary Disposition involving the portions of the application filed by the City of
Leander (“Leander”) to amend its water and sewer Certiﬁcate; of Convenienc.e and Necessity
(“CCN™) Nos. 103Q2 and 20626 (“Amended Applications”) to add areas that are outside of
Leander’s ETJ. In Liberty Hill’s Motion for Partial Summary Disposition they asserted that they

should be granted a summary disposition on the portion of the Amended Applications because there

Attachment 1



are no genuine issues as to any material fact and they also asserted that there were, “...no issues of”
law in the disputed area because there is not a valid application by Leander for that area,” (City of
Liberty Hill’s Motion for Partial Summary Disposition, See Attachment ED-A, page 3).

II. ARGUMENT

The Executive Director disagrees with the motion for partial summary disposition, and
recommends that Liberty Hill’s motion be denied.

A. THE MOTION DOES NOT COMPLY WITH PROCEDURAL REQUIREMENTS

In Liberty Hill’s request for summary disposition they raise the point that there are no
génuine issues as to any material fact, and fhat they should be afforded a partial summary disposition
as a matter of law. In order to receive relief for a summary disposition the movant must show the
following, pursuant to Title 1, Chapter 155 of the Texas Administrative Code, Rule §15 5.57 (State
Office of Administrative Hearings - Summary Disposition).: .

(b) A motion for summary disposition shall state the specific grounds therefor.

(1) A party may move with or without supporting affidavits for summary disposition
upon all or any part of a contested_case.

(2) The motion shall include a separate statement setting forth plainly and concisely all
material facts that the moving party contends are undisputed. Each of the material Jacts
stated shall be followed by a reference to the supporting evidence. The failure to comply
with the requirement of a separate fact statement may, in the judge’s discretion, constitute
sufficient grounds for the denial of the motion (Emphasis Added).

In this instance the Movant has failed to substantiate their motion, since they have failed to plead all
. material and undisputed facts to afford them a partial summary disposition as a matter of law.

Liberty Hill has not attached any evidence of pertinent facts to show that the City of Leander has not

received landowner consent beyond Leander’s Extra Territorial Jurisdiction (“ETJ”) as applicable



to the Amended Applications. Although Liberty Hill asserts that the City of Leander would not be
permitted to amend their CCN beyond their ETT withouf landowner consent they have not stated
specific grounds nor substantiated this issue through factual évidence by reference within their
pleading for a partial sum;nary disposition. Thus, Liberty Hill has not met their burden by showing
that theré are no controverted issues of material facts to support their motion for partial surmmary

disposition.

B. LIBERTY HILL HAS NOT SHOWN IT IS ENTITLED TO THE RELIEF

REQUESTED AS A MATTER OF LAW

The City of Liberty Hill asserts that because of, “...the position of the Commission and the
newly promulgated rules, there are no issues of law in the disputed area because there is not a valid

-application by Leander for that area,” (City of Liberty Hill’s Motion for Partial Summary

Disposition, See Attachment ED-A, page 3). Liberty Hill must show that as a matter of law, it is
entitled to the relief requested in its Motion for Partial Summary Diépositioﬁ. In seeking to ﬁake
this sﬁowing, Liberty Hill relies entirely upon a statement in the preamble to the Commission’s
adoptlon of amendments to CCN rules in 30 Texas Administrative Code, Chapter 291 to 1mplement
House B111 2876. As discussed below, Liberty Hill has not met its burden on the Motion for Partial
Summary Disposition.

In adopting the CCN rule amendments, the Commission did not state a position on whether
House Bill 2876 would void a city’s €CN located outside of its ETT without landowner consent on
an application that was submitted before January 1, 2006. Instead, the Commission deleted proposed
rule language that would have stated that city CCN areas located outside their ETJ without

landowner consent are void on September 1, 2005, the effective date of House Bill 2876. In the



preamble the Commission stated that “as a result of input and comments from affected parties and-
the public, the Commission reco gnizes the existence of interpretative differences in regard to CCNs

outside cities’ ETJs.” The Commission then stated that, “the Commission will .not take any
affirmative action cities CCNS oufside their ETJ until after J anuary 1,2008...[and that] [d]u;ing this

period, the Commission will consider those portions of cities” pending CCN applications that aze

outside their ETJ only if they provide landowner consent for those areas.” The Commission stated

‘that it was taking this course of action “in order to conduct a study and to provide opportunities to

cities to obtain any necessary landowner consent in these areas [and to] also allow the legislature to

further consider this important issue.”

In summary, the Commission did not state a position on the legal effect House Bill 2876
would have on cities’ CCNs located oitside of their ETJ without landowner consent that were
granted on applications that were submitted before January 1, 2006. However, the Commission
recognized that there were different legal interpretations on ‘the effect of House Bill 2876 on those
CCNs and, in recognition of the different legal interpretations, étated in the preamble an intendec}
course of action until January 1, 2008 in which it Would consider those portions of cities’ pending
CCN applications that are outside thcil; ETJ onlyif tﬁey provide landowner consent, conduct a study
on the issue, and allow cities the opportunity to obtain landowner consent. Since the Commission
did not state a position on the legal effect of House Bill 2876 as stated above, but instead recognized
that there were different interpretations, the Commission’s preamble statement does not support the
argument that Liberty Hill is éntitled to the requested relief as a matter of law. Therefore, the Motion

for Partial Summary Disposition should be denied.




IIl. CONCLUSION

The Executive Director respectfullyrequests that the Administrative Law Judge deny the City
of Liberty Hill’s Motion for Partial Summary Disposition in order to proceed with the evidentiary
hearing on the current applicatiensfendingbefore SOAH.

Respectfu]ly submitted,

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

Glenn W. Shankle
Executive Director

Robert Martinez, Director

Environmental Law Division
Byzﬁm/W

Gabriel P. Soto, Staff Attomeyv
Environmental Law Division
State Bar of Texas No. 24037531
MC-173, P.O. Box 13087
Austin, Texas 78711-3087
Phone: (512) 239-3668

Fax: (512) 239-0606




CERTIFICATE OF SERVICE

I hereby certify that on this 14" day of February, 2006, a true and correct copy of the
foregoing document was delivered via facsimile, hand delivery, interagency mail, or deposit in the
U.S. Mail to all persons on the attached mailing list. '

avfiel Soto, Staff Attorney

Environmental Law Division

Texas Commission on
Environmental Quality




MAILING LIST
City of Leander
SOAH Docket No. 582-05-7095 and 582-05-7096
TCEQ Docket No. 2005-0864-UCR and 2005-0854-UCR

Honorable Cassandra J. Church
Administrative Law Judge

State Office of Administrative Hearings
300 West Fifteenth Street, Suite 502
Austin, Texas 78701

Tel.: (512) 475-4993

Fax: (512) 475-4994

LaDonna Castafiuela (MC-105)
TCEQ Office of the Chief Clerk
P.0O. Box 13087

Austin, Texas 78711-3087

Tel.: (512) 239-3300

Fax: (512) 239-3311

Mr. Blas J. Coy, Ir. (MC-103)
Office of Public Interest Counsel
P.O. Box 13087

Austin, Texas 78711

Tel.: (512) 239-4014

Fax: (512) 239-6377

Mr. Arturo D. Rodriguez, Jr.

Russell, Moorman & Rodriguez, L.L.P.
102 West Morrow, Suite 103
Georgetown, Texas 78626-4304

Tel.: (512) 435-2300

Fax: (512) 930-7742

Mr. Richard L. Hamala

Tiemann, Shahady & Hamala, P.C.
P.O.Box 1190 :
Pflugerville, Texas 78691-1190
Tel.: (512) 251-1920

Fax: (512) 251-8540

Mz. John J. Carlton

Armbrust & Brown, L.L.P.

100 Congress Avenue, Suite 1300
Austin, Texas 78701-2744

Tel.: (512) 435-2300

Fax: (512) 435-2360

Mr. Nelson R. Barrett

“P.0. Box 307

Liberty Hill, Texas 78642-0307
Fax: (512) 515-6172

Ms. Lauren Kalisek

Mr. Michael Gershon

Lloyd Gosselink Blevins Rochelle &
Townsend, P.C. '

816 Congress Avenue, Suite 1900

Austin, Texas 78701

Tel.: (512) 322-5847

Fax: (512) 472-0532

Mr. Gabriel Soto (MC-1 73)
Environmental Law Division

Texas Commission on Environmental
Quality

P.O. Box 13087

Austin, Texas 78711-3087

Tel.v (512) 239-3668

Fax: (512) 239-0606




SBEN-cd-cUUBLIUE) 22:57 - RMR LAY FIRH . (FRX)512 930 7742 P. 002/007

SOAH DOCKET NO. 582-05-7095 AND 582-05-7096
TCEQ DOCKET NO. 2005-0864-UCR and 2005-0863-UCR

APPLICATION OF THE CITY OF §  BEFORE THE STATE OFFICE
LEANDER TO AMEND WATER
CERTIFICATE OF CONVENIENCE
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ADMINISTRATIVE HEARINGS

CITY OF LIBERTY HILL’S MOTION FOR PARTIAL SUMMARY DISPOSITION,
ST ees i S MO IO FOR PARTIAL SUMMARY DISPOSITION

 TO THE HONORABLE ADMINISTRATIVE LAW JUDGE:

o The City of Liberty Fill (“Liberty Fill™ or “City™) hereby files its Motion for Pz-utial
Summary Disposition in the above referenced watter. Liberty Fill's Motion {s bmqght purstant
to 30 TEX, ADMIN. CoDE § 80.137 and Tex. R, Civ. P. 166 (a). Liberty i-rin 2ssents that there are
TIO genuine issues as to aﬁy ma'terial fact regarding amy of the issues gh'scnsscd below and that
Liberty Hill is entitled to partial summary disposition as g matter of law on all issucs cxprensly
5ct out in this motion. |

L BACKGROUND
This proceeding involves an application filed by the City of Leandsr ("Leander™) with the
Texas Commission or; Envirenmental Quality (“TCEQ" or. “Commissioﬁ") fo amcpd its water
and .scwcr ccrtiﬂcatcé of convenicnce and neeessity (“CCN™) . Nos. 10032 and 20626,
respectivoly.  On September 15, 2008, Liberty Hill filed its Motion to Abate Proceedings ane
Morion to Certlfy Questions to the Texas Commission on Environmengal Quality based oﬁ
proposcd rules to Ln;plcmcnt House Bill 2876. Such rules held that as off September 1, 2003, a11

CCNs outside of a municipalitics? extraterritarial jurisdicton would be void. On December 14,

EXHIBIT

ED - A
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2005, the Commission held m agenda on adoption of their proposed rules. Commissioner
Marguez included 2 new siatement that was added to the preamble of the ﬁcw rules, Texas
Administrative Code, Title 30, Chapter 291, which provides: “As a result of input and comments
from affected parties and the public, £he commiission recognizes the existonce of interpreiive -
differences in regard to CCNs outsids citi=s' ETJs, Thevefors, this commission will fot fuke amy
affirmative action on cities' CCNs outside their ETJ until after January 1, 2008, in order to
conduct a study and to. provide opportunities to citicé to obtain any necessary landowner consent
in those areas. This will also allow the legislature to further consider this very important istue,
During this period, the commission will consider those portions of cities' pending CCN
applications that are outside their BT only of they provide landr;mcr consent for those areas,™
The Commission voted unanimously to include this language into the preamble of sgid rules.

On December 19, 2005, Lesnder flad iis ﬁr’eﬁled lestimony and Attnched as Bxhibil
AP 12B, a map which clearly depicts Leander's ETJ, city limits, and requested sewer CON
amendment, Exhibit AP 12B shows that most of the disputed arca between Leander and Liberty
Hill lies outside of Leander’s BTT, All exhibits are incorporated herein by reference.

On Jamuary 19, 2006, Liberty Hill filed ifs profiled testimony of M. Kerry Maroaey,
Liberty Hill Exhibit LH-2, and attached Atlachment KDM-13 wh.ich shows the ETJ of Liberty
Hill. As can be seen when comparing the two mm, most of the disputed aren les outside of
Leander's ETJ and inside of Liberty Hill's ETJ. Also attached to Liberty Fill Exhibit LH.2 i
Attachment KDM-10 which is the preamble to the ritles of the Cummission,' which became

cffective January 6, 2006. All cathibits arc incorporated hercin by reference.

30 Tex. Rep. 8961 (Dec, 30, 20035).
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It has been expressly stated by staff members of the water utilities division of (he
Commigsion that it is the Bxceutive Director's and the Commission's poficy that all pending
applications must demonstrate landowner consent for any CCN area being sought outside of the
City’s ETJ, regurdless of whut date the application was filed.

TL  ARGUMENT AND AUTHORITIES _

Summary diéposition shall be rendered if the pleadings and other case documents show
(here is no genuine issue 8s to any materdal fact and the moving party Is cntitled to summary
disposition as ;1 matter of law on all or some of the issucs expressly sct out in the motion.® Asg
can be seen in Leander’s Exhibit AP 12B and Liberty Fill’s Exhibit LH-2, Attachments KDM-

10 and KDM-13, because of the position of the Commission and the newly promulgated mules,
there are no issues of law in the disputed area because ﬂ;crc 15 not a valid application by J.;eandcr
for that arca. Additionally, Liberty Hill requested that Leander provide all requests fqr water
and/or sewer service in the disputed aren. Leandor has not produced any written requests for
scrvice in ﬂ: disputed area, In fact, during the depusiﬁnn of Mr. Wayne Watis a map 'was
.préscmcd for Mr. Watts to mm;k, where requcslé had b:ﬁn veceived, Mr, Watts was not able (o
identify any requests received in the northwest srea, or the disputed aren, This map was uttached
to Liberty Hill's Exhibit LFL.2, Attachment KDM-12. No genuine issues as to sny material fact
regarding any of the iksucs in _this proceeding exist s it velates to the area requested by Leander
outside its ETJ and Liberty Elill i3 entitled to partial summary disposition as a matter of lav/ on
all issnes aa'cpressly sel out in this motion, Liberty Fill 5 entitled to partial summary disposition

as to the area in dispute between Leander and Liberty Hill, otherwise knows as the “Northvest
CCN area.”

3 30 TR, AbMmN, Cong § 80,137,
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IOI. PRAYER
For tho reasons stated herein, Liberty Hill respectfully requests that its Moﬁon for Pariial

Summary Disposition be in all things granted and that the disputed area between Leander cnd
Liberty Hill be rcmovad from this proceeding, Liberty Hill further prays for any dddmcma] relief -
to which it 15 justly entitled.

Rospeetfully snbmitted,

Russell, Moorman & Rodrignez, L.L.P.

102 West Morrow Street, Suits 103

Georgetown, Texas 78626
(512) 930-1317

State Bar No 17417820 .

ARTURO D, RODRIGUEZ, JR.
State Bar No, 00791551

ATTORNEYS FOR THE CITY OF LIBERTY
HILL, TEXAS
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I hereby certify that on this 25th day of January 2006, a true and comrest copy of the
Ioregoing document has been sent via facsimile, first class mail, or hand-delivered to ths

following: -

Statc Office of Administrative Hearings

Honorable Cassaridra Church

| Adminiseative Taw Fudge ]
300 West 15th Street, Suite 502
P.0. Box 13025

Austin, Texas 78711-3025

Fax: 512/ 475-4994

Docket Clerk

Offce of tha Chicf Clerk
TCEQ-MC 105

P.0, Box 13087

Austin, Texas 78711-3087
Fax: 512/239-3311

Executive Director of the TCEQ

Mr. Gabriel Soto
Environmental Law Division
“TCEQ-MC 173

P.O. Box 13087

Austin, TX 78711-3087
Fax: 512/239-0606.

City of Cedar Park

Mr. John Carlton

Armbrust & Brown, L.L.P.

100 Congress Avenue, Sulte 1300
Austin, Texas 78701

Fax: 512/ 435-2360

Public Tnterest Coungel

Mr. Blas Coy, Attorney

Office of the Public Interest Counsel
TCEQ-MC 103

P.O. Box 13087

Austin, Texas 78711-3087

Faxs 512/ 2396377

City of Georgetown
Jack and Camille A, Garey
Mr. Richard Hamala

Tiemann, Shahady & Blackman, P.C.”

PO, Box 1190

Pflugerville, T'exas 78691-1190

Fax: (512) 251-8540

Elmer McLester
Gary Brown
M, John Carlton

- Armbrust & Brown, L.L.P,

100 Congress Avenue, Suite 1300
Austin, Texas 78701
Fax: * 512/ 435-2360




. 4AN-24-2006(TUE) 22:57  RMR LAV FIRM

(FRX)512 930 7742 P. BB7/007
City of Leander ) Aligned Protestants
Ms. Lauren Kalisek Mr. Nelson Barrett
Mr, Michael Gershon P.0. Box 307
Lloyd Gosselink, &t 41, Liberty Hill, Texas 78642
816 Congress Avenuc Fax: 512/515-6172
Suite 1900
Austin; Texas—

Fax: 512/472-0532
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