
before construction begins. After all approvals are obtained

and before construction of the facilities begins, the District

or its engineer must give written notice to the Director of

City's Water and Wastewater Utility of the date on which

construction is scheduled to begin, so that the City may assign

an inspector. Following completion of construction, District

shall provide as-built drawings to the Director of City's Water

and Wastewater Utility or his designee.

Section 7.6. Required Rights-of-Way. The District shall

be responsible for obtaining any easements or rights-of-way

necessary for the construction of its District Water

Facilities. The City shall be responsible for obtaining any

easements or rights-of-way necessary for the construction of

City's lines or facilities inside of the District's boundaries.

Section 7.7. Operation and Maintenance. The City shall

be responsible for operation and maintenance of any facilities

it constructs for the purpose of transporting water to the

District or its customers. The District shall be responsible

for operation and maintenance of its internal lines and

facilities for the transportation and delivery of water within

the District.

ARTICLE VIII

ISSUANCE OF BONDS BY DISTRICT

Section 8.1. Approval by City. No bonds shall be sold by

the District except upon approval by the City and in accordance

with City ordinances and the laws of the State of Texas and all

applicable federal laws.
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Section 8.2. Annual Audits. The District shall file a

copy of its annu4l audit with the Director of City's Water and

Wastewater Utility. The annual audit shall be filed with the

City within one hundred and thirty five (135) days after the

end of the District's fiscal year.

ARTICLE IX

SERVICE AREA AND LIMITATIONS ON SERVICE

Section 9.1. Limitation of District Service. Unless the

prior approval of the City is obtained or unless the District

is ordered to do so by the Texas Water Commission in

involuntary proceedings not initiated by the District to

enlarge District's service area, the District shall not: (1)

construct or install water lines or facilities to serve areas

outside the District except when ordered by the Texas Water

commission; (2) provide water service to areas outside the

District through facilities or capacity owned by the District

except when ordered by the Texas Water Commission; (3) annex

any additional lands to the District; or (4) connect or serve a

customer who, in turn, sells water service directly or

indirectly to another person or entity except when ordered by

the Texas Water Commission.

Section 9.2. Re ests for Annexation or out-of-District

Service. Requests to the City for annexation and

out-of-district service shall be considered by the City in

accordance with City Ordinances as adopted or amended from time

to time.
With respect to all land for which annexation to the

District or out-of-district service is hereafter requested, the
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petitioner shall submit a land use plan covering the land for

which annexation or out-of-district service is sought at the

time such approval is requested. Any land for which annexation

or out-of-district service is requested shall be developed in

accordance with the approved land use plan.

ARTICLE X

TERM AND RENEWALS

Section 10.1. Term of Agreement. This Contract shall be

effective from the date of its execution by both the City and

the District and continues in effect for a period of 30 years

unless earlier terminated by mutual agreement or at the option

of either party by giving 36 months written notice to the other

party.
In the event of termination hereunder, the District

shall exercise reasonable diligence to secure an alternative

supply of treated water. In the event of termination

hereunder, City shall not be responsible for any costs or

expenses of District related directly or indirectly to securing

alternative water service to District.

Section 10.2. Renewal. This Contract may be renewed or

extended by mutual agreement of the parties for such additional

periods as may be approved by the respective governing bodies

of the District and City,

ARTICLE XI

CITY ANNEXATION

Section 11.1. District and City acknowledge that Section

43.076 of the Local Government Code, as may be amended from

time to time, and/or such other codes or statutes as may be
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adopted by the Texas Legislature that apply to water control

and improvement districts similarly situated to District shall

control the annexation of District's designated serviced area

by the City.

ARTICLE XII

PERFORMANCE AND FORCE MAJEURE

Section 12.1. Performance by City. In every instance

where the City is given a right by this Contract to furnish any

facilities or material or to do or perform any act in the

District, the City shall in good faith make every reasonable

effort to furnish any such facilities or material or do or

perform any such act but shall never be required to do so.

Section 12.2. Effect of Force Ma'ieure. In the event

either party is rendered unable by force majeure to carry out

any of its obligations under this Contract, in whole or in

part, then the obligations of that party, to the extent

affected by the force majeure, shall be suspended during the

continuance of the inability provided, however, that due

diligence is exercised to resume performance at the earliest

practicable time. As soon as reasonably possible after the

occurrence of the force majeure relied upon to suspend

performance, the party whose contractual obligations are

affected thereby shall give notice and full particulars of the

force majeure to the other party. The cause, as far as

possible, shall be remedied with all reasonable diligence. The

term "force majeure" includes acts of God, strikes, lockouts or

other industrial disturbances, acts of the public enemy, orders
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of the government of the United States or the State of Texas or

any civil or military authority, insurrections, riots,

epidemics, landslides, lightning, earthquakes, fires,

hurricanes, storms, floods, washouts, droughts, arrests,

restraints of government and civil disturbances, explosions,

breakage, or accidents to equipment, pipelines, or canals,

partial or complete failure of water supply, and any other

inabilities of either party, whether similar to those

enumerated or otherwise, that are not within the control of the

party claiming the inability and that could not have been

avoided by the exercise of due diligence and care. It is

understood and agreed that the settlement of strikes and

lockouts shall be entirely within the discretion of the party

having the difficulty and that the requirement that any force

majeure be remedied with all reasonable dispatch shall not

require the settlement of strikes and lockouts by acceding to

the demands of the opposing party if the settlement is

unfavorable to it in the judgment of the party having the

difficulty. Force majeure shall relieve the City from

liability to the District or any water customer of the District

for failure to provide water service due to an inability

covered by this article. Force majeure shall not relieve the

District of its obligation to make payments to the City as

provided in this Contract.

ARTICLE XIII

ADDRESSES

Section 13.1. Address Change Procedure. The addresses of

the parties shall, until changed as hereinafter provided, be as
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shown below. The parties shall have the right at any time to

change their respective addresses by giving written notice of

same to the other party.

1. City of Austin
p. 0. Box 1088
Austin, Texas 78767-8828
Attention: City Manager

2. Travis County WCID #10
Building M. Suite 100
5524 Bee Cave Road
Austin, Texas 78746

ARTICLE XIV

DOCUMENTS IN CITY'S POSSESSION

Section 14.1. The City acknowledges that while the City

currently provides certain services to the District, the

District is in the process of hiring an independent contractor

("Operations Manager") to manage, operate and maintain the

District Water Facilities and to bill and collect the water

bills sent to District's customers by District. The City

agrees to cooperate with the District and its Operations

Manager in providing copies or originals of all drawings,

plans, specifications, designs and similar documentation

related to District Water Facilities in the possession of the

City and all billing history and information pertaining to the

customers of the District as reasonably requested by the

District or Operations Manager.
The City agrees to provide

copies or originals of this information or these documents to

the District within fifteen (15) working days (or such shorter
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time period as may be agreed to by the parties) after District

has provided written notice setting forth a description of the

information or documents so requested to the Director of City's

Water and Wastewater Utility. Any copies of this information

or documentation to be made by City for District shall be done

so at City's cost.

ARTICLE XV

GENERAL PROVISIONS

Section 15.1. Severability. The provisions of this

Contract are severable, and if any word, phrase, clause,

sentence, paragraph, section, or other part of this Contract or

the application thereof to any person or circumstance shall

ever be held by any court of competent jurisdiction to be

invalid or unconstitutional for any reason, the remainder of

this Contract and the application of such word, phrase, clause,

sentence, paragraph, section, or other part of this Contract to

other persons or circumstances shall not be affected thereby

and this agreement shall be construed as if such invalid or

unconstitutional portion had never been contained herein.

Section 15.2. Entire Agreement. This Contract, including

any exhibits attached hereto and made a part hereof for all

purposes, constitutes the entire agreement between the parties

relative to the subject matter of this Contract and supersedes

all prior or contemporaneous agreements, covenants,

representations, or warranties, whether oral or in writing,

respecting the subject matter hereof.
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Section 15.3. Amendment. No amendment of this Contract

shall be effective unless and until it is duly approved by the

governing bodies of each party and reduced to a writing signed

by the authorized representatives of the District and the City,

respectively, which amendment shall incorporate this Contract

in every particular not otherwise changed by the amendment.

Section 15.4. Governing Law. This Contract shall be

construed under and in accordance with the laws of the State of

Texas and all obligations of the parties are expressly deemed

performable in Travis County, Texas.

Section 15.5. Venue. Venue for any suit arising

hereunder shall be in Travis County, Texas.

Section 15.6. Assignability. The rights and obligations

of either party hereunder may not be assigned without the prior

written consent of the other.

Section 15.7. Effective Date. This Contract shall be

effective from and after the date of due execution by all

parties.

IN WITNESS WHEREOF each of the parties has caused this

Contract to be executed by its duly authorized representative

in multiple copies, each of equal dignity, on the date or dates

indicated below.

APPRO AS O

By.
ssistant A orney

CITY O

i 2? . 1

Title:

Date:

JLM/2141/mwd/1547.13899/05
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APPROVED AS TO FORM:

By:

Titlek

THE STATE OF TEXAS

COUNTY OF TRAVIS

TRAVIS COUNTY WATER
CONTROL AND IMPROVEMENT
DISTRICT NO. 10

By :

Title: P('eSi&ewt-
44

Date: 11A0 /qU4 90

This instrument was acknowledged before me on thisthe ^t, 9 day of 1990,
as ^^^ G,^,A ynmm^^►̂ `̂v °`of the City on^ Texas, a
mun3cipal corpo tion, n behalf of said municipal corporation.

(SEAL)

NOTARY
r•; ^ ^State o*

Cornm. Exp.

^^L'92GZ:t^..

SANDRA

:Llij

Notary Public, S ate of Texas

Xi ru^ ^c1 ^ ^ r
Typed/Printed Athme of Notary

My Commission Expires:

3-ao -2 ^t,

THE STATE OF TEXAS

COUNTY OF TRAVIS

This instrument was acknowledged before me on thisthe ^oday of 1990, by ,as of Travis County ter Control and
Improvement District No. 10, a water control and improvement
district, on behalf of said district.

(SEAL)

J1M/2141/mwd/1547.13899/05
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Typed/Printed Name-of Notary

My Commission Expires:
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Wells Branch Municipal Utility District
c/o Armbrust & Brown, PLLC

100 Congress Avenue, Suite 1300
Austin, Texas 78701

AFFIDAVIT OF CUSTODIAN OF RECORDS

BEFORE ME, the undersigned notary public, on this day personally appeared Denise L.
Motal, who, being by me duly sworn, did depose and say as follows:

"My name is Denise L. Motal. I am over 18 years of age, of sound mind, have never
been convicted of a felony and am otherwise capable of making this affidavit. I am
personally acquainted with the facts stated in this affidavit.

I am the custodian of the records of Wells Branch Municipal Utility District, a political

subdivision of the State of Texas (the "District"). Attached hereto are 48 pages of copies

of records of the District that are kept by the District in the regular course of business.

The attached copies are exact duplicates of the original records."

aa.^,QA,01*6
Denise L. Motal

Sworn to and subscribed before me, the undersigned authority, on this the

day of August, 2013.

Notary Public

SUSAN M PRESSLER.-^ •
NOTARY PUBLIC

',°i'•. r State of Texas
Corn',. EXP. 02-24-2016

{W0592354.1}
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AGREEMENT CONCERNING CREATION AND OPERATION OF
NORTH AUSTIN GROWTH CORRIDOR MUNICIPAL

UTILITY DISTRICT NO. 1

THE STATE OF TEXAS §

COUNTY OF TRAVIS §
KNOW ALL MEN BY THESE PRESENTS:

THAT FOR and in consideration of the mutual agreements, conditions,
and covenants contained herein, the City of Austin, Texas (the "City"), Wells
Branch, a joint venture ("Wells Branch"), and North Austin Growth Corridor
Minicipal Utility District No. 1 (the "District"), mutually contract and agree
as follows:

ARTICLE I

PARTIES

This is a contract among the City, acting through Dan H. Davidson,

City Manager, as authorized by specific action of the Austin City Council; the

District, a municipal utility district created on `f^^^_, 1981, by order

of the Texas Water Commission and operating pursuant to Chapter 54, Texas

Water Code; and Wells Branch, a joint venture of the holders of legal title to
all

of the land comprising the District, which consists of approximately 906.14

acres situated wholly in Travis County, Texas, and lying within the extra-

territorial jurisdiction of the City.
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ARTICLE II

ISSUANCE OF BONDS BY DISTRICT

A. The City has granted its consent to the creation of the District

pursuant to the municipal utility district policy adopted by the City on March

20, 1980, under Ordinance No. 80 0320-E as the same may be amended, a true

and correct copy of such policy as it exists on the date hereof being attached

hereto as Exhibit A and incorporated herein by reference. Except as other-

wise provided herein, the District agrees that it shall issue bonds and notes

only for the purposes and in the manner provided by said City policy, as the

same may be amended from time to time. It is specifically agreed, however,

that the District's bonds, when issued, may be secured by a pledge of the

District's taxes or revenues or both.

B. Water and wastewater trunk lines to serve the District will be

constructed by the District pursuant to the Utility Construction Contract be-

tween the City and the District, a copy of which is attached hereto as Exhibit

B. The District is hereby authorized to issue the bonds described in the •

Utility Construction Contract. Upon completion of construction by the Dis-

trict, the City shall own and operate said lines, but shall reserve adequate

capacity therein to serve all land within the District. The District hereby

agrees to pay a pro rata share of the cost of said lines based upon the

capacity reserved for service to the District. The District shall make pay-

ments to the City semi-annually not later than fifteen ( 15) days prior to each

principal and interest payment date on the bonds issued to finance said lines,

in an amount equal to the percentages of the principal and/or interest due on

said bonds on such date as follows:
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Water Approach Main 66.7%
Wastewater Approach Main 35 %
Walnut Creek Extension 5 %

(Described on Exhibit B)

All such payments shall bear interest at the rate of ten percent

(10$) per annum from their due date until paid.

C. The parties hereto acknowledge and agree that this Contract and

the City's municipal utility district policy have the effect of restricting the

general statutory purposes for which the District may issue bonds and notes.

The parties further recognize and agree that neither this Contract nor said

policy restrict or limit the powers and authority of the District otherwise to

acquire, own, operate and maintain water or wastewater systems, drainage

facilities, recreational facilities, or any other systems, facilities, assets or

properties of or serving the District. The District may use funds and assets

from any other lawful source available to it to provide for such acquisition,

ownership, maintenance and operation, as well as to accomplish any purpose

and exercise any function, act, power or right authorized by law. Such

funds and assets shall include, without limiting the generality of the fore-

going, revenues from any of the systems, facilities, properties and assets of

the District not otherwise committed for the payment of indebtedness of the

District; maintenance taxes; loans, gifts, grants and donations from public or

private sources; and revenues from any other source lawfully available to the

District; provided, however, that no payment for such purposes shall be

made from the proceeds of bonds issued by the District, or from tax or other

revenues pledged to the retirement of the bonded indebtedness of the District

or payable to the City pursuant to the terms hereof.
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ARTICLE III

WATER SUPPLY

A. The City agrees to sell and to deliver to the District all water

reasonably required by users within the boundaries of the District for domes-

tic and commercial uses, such water to be supplied from the City's water dis-

tribution system as extended by the District pursuant to the Utility

Construction Contract, at a point or points of delivery adjacent to the boun-

daries of the District to be designated by the District's engineer and ap-

proved by the City. The sale-of water-to the District shall be .nondiscrimina-

tory and shall be uniform with the policy or policies established by the Austin

City Council for the provision of utilities outside the City limits. Water as

used in this Article III means potable water meeting the requirements of the

Texas Department of Health for human consumption and other domestic uses.

The City presently has, and shall maintain, an adequate water supply to pro-

vide service to the District. Without limiting the generality of the foregoing,

the City agrees that it will maintain the capability to deliver to the District a-

minimum of 10,000 gallons of water per minute.

B. The City shall furnish, install, operate, and maintain, at its ex-

pense, at each point of delivery to the District, the necessary metering

equipment to measure the water delivered to the District under this Contract,

including a meter house or pit and metering devices of standard type for

properly measuring the quantity of water delivered to the District. The City

shall calibrate the metering equipment whenever requested by the District,

but no more frequently than once every twelve (12) months. A meter regis-

tering not more than two percent (2%) above or below the test result shall be
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deemed to be accurate. If any meter fails to register for any period, the

amount of water furnished during such period shall be deemed to be the

amount of water delivered in the corresponding period immediately prior to

the failure, unless the City and the District agree on a different amount. The

metering equipment shall be read once each calendar month. -

C. Rates for customers of the District for water delivered pursuant

to this Article 111 shall not be less than those normally charged by the City

for comparable customers within the City or more than those normally charged

by the City for comparable customers outside the City, all as established from

time to time by the Austin City Council.

D. Billings and payments will be rendered to customers of the Dis-

trict in substantial compliance with the procedures established in the City of

Austin Utility Service Regulations, as now in effect or hereafter amended;

provided, however, the District may vary the procedures to the-extent re-

quired by law.

ARTICLE IV

SEWAGE TREATMENT

A. The City agrees to receive, treat, and dispose of all sewage

collected by the District and delivered to the City at a point or points of

delivery into the City's sanitary sewer trunk line as extended by the District

pursuant to the Utility Construction Contract, said point or points of delivery

to be designated by the District's engineer and approved by the City.

Sewage treatment and disposal services provided to the District shall be non-

discriminatory and uniform with the policy or policies established by the
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Austin City Council for the provision of utilities outside the City limits. The

City presently has, and will maintain, adequate sewage treatment capacity to

provide service to the District. Without limiting the generality of the fore-

going, the City agrees that it will maintain the capability to recieve, treat,

and dispose of 2,000 gallons per minute average sewage flow from the

District.

B. Rates for customers of the District for sanitary sewer service

shall not be less than those normally charged by the City for comparable cus-

tomers within the City or more than those normally charged by the City for

comparable customers outside the City, all as established from time to time by

the Au-stin City Council.

C. Billings and payments will be rendered to customers of the Dis-

trict in substantial compliance with the procedures established in the City of

Austin Utility Service Regulations, as now in effect or hereafter amended;

provided, however, the District may vary the procedures to the extent re-

quired by law.

ARTICLE V

OPERATION AND MAINTENANCE

The District shall operate and maintain the water and wastewater

system within the District, unless the City and the District enter into a con-

tract for the City to. operate the system. The City shall have the right to

inspect all water and wastewater connections made in the District. Water

meters shall be purchased by the District from the City's Water and Waste-

water Department at cost.
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ARTICLE VI

AREA OF AND LIMITATIONS ON SERVICE

Except as provided in the Utility Construction Contract, the District

may not construct or install water or wastewater lines or facilities to serve

areas outside the District,` or sell or deliver City water or wastewater service

to areas outside the District, or annex any additional lands to the District

without the prior approval of the Austin City Council.

ARTICLE II

LIMITATION OF LIABILITY

The City shall not be liable to Wells Branch, any member thereof, the

District, or any customer of the District for the failure of the City to provide

water or sewer service where the failure results from the impairment of

facilities by strikes or other conditions beyond the City's control so long as

the City uses reasonable efforts to correct such condition.

ARTICLE VIII

CITY ANNEXATION

A. The District agrees that at least 90% of the facilities and ameni-

ties for which the District bonds have been authorized will be installed within

twelve (12) years from the date of execution of this Contract by the District.
If such facilities are installed prior to such date, the City may annex the

District at anytime thereafter. If installation of 90% or more of the facilities

and amenities for which District bonds have been authorized has not been
accomplished within the twelve ( 12) year period, the City, at its option, may
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revoke its authorization for or approval of the installation of any further

facilities or amentities and also may revoke its authorization for the issuance

of the balance of the District's unissued bonds; provided, however, that the

City's right to revoke such' authorization may be exercised only if the City

concurrently annexes to the City the entire District as it then exists; and

provided further that, if the installation of any items of authorized facilities

has commenced in good faith in compliance with and in reliance on the pro-

visions hereof and is in progress at the time the City proposes to revoke

such authorizations, the annexation of the District to the City and the revo-

cation of such authorizations shall be postponed until the installation of the

items has been completed and the purchase of such items with the proceeds

from the sale of District bonds or other funds of the District has been ac-

complished.

B. The District shall charge and collect a special water and sewer

service surcharge in the amount of $8.89 per month for each single-family

residential customer or the equivalent of the District's water or sewer system. •

The surcharge shall be charged in addition to the regular water and sewer

rates in the District. The District shall pay to the City each month all sur-

charges as collected and such payments shall be credited by the City to the

amounts due the City for the District's pro rate share of the cost of the

water and sewer trunk lines serving the District, as provided in Article 11,

Paragraph B of this Contract. At such time as the District has deposited

surcharge payments with the City equal in amount to the next semi-annual

payment due the City pursuant to Article 11, Pargraph B hereof, all further

surcharge payments made by the District prior to the due date of said
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semi-annual payment shall be credited against the amounts due the City for
water and sewer service pursuant to Articles Ill and IV hereof.

C. The parties hereby agree that the amount of said surcharge has

been calculated pursuant to Paragraph IV of Part 1 of the City's municipal

utility district policy. The surcharge shall be continued by the City after

annexation of the District as authorized by Section 54.016(h), Texas Water

Code, until the bonded indebtedness of the District has been retired.
The

surcharge may be charged in addition to the City's normal water and sewer

rates.

D. All contract obligations and responsibilities of Wells Branch and

the District under this Contract shall terminate when the area within the Dis-

trict is annexed to the City.

ARTICLE IX

ADDITIONAL REQUIREMENTS

Wells Branch and the District hereby respectively agree to
comply with

all applicable requirements contained in Paragraph
VI of Part 1 of the City's

municipal utility district policy, except that where said requirements are in-

consistent with the provisions of this Contract, the provisions of this Con-

tract shall control.

ARTICLE X

CONSTRUCTION OF DISTRICT FACILITIES

All water,
wastewater, and drainage facilities to be acquired or con-

structed by the
District may be constructed by Wells Branch, with the con-
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sent ' of the District. Neither Wells Branch nor the District shall commence

construction of any facility unless the plans and specifications for such

facility have been approved by the ^ City, the Texas Department of Water

Resources, the Texas Department of Health, where applicable, and all other

governmental agencies having jurisdiction. Upon issuance and sale of its

bonds for such purposes, the District shall pay Wells Branch the cost of con-

struction of any such facilities constructed by Wells Branch to the extent

authorized by the Texas Department of Water Resources and permitted by the

City's municipal utility district policy. To the extent the District is not per-

mitted to pay Wells Branch for any such facilities, Wells Branch shall dedicate

the facilities to the District without compensation.

ARTICLE XI

LAND AND EASEMENT COSTS

Easements and rights-of-way needed for District purposes within the

District will be dedicated to the District by Wells Branch or its assigns. The.

District may acquire land from Wells Branch in accordance with the rules of

the Texas Department of Water Resources. Land and rights-of-way outside

the District needed by the District may be acquired by the District in accor-

dance with the usual and customary public purchasing standards and proce-

dures applicable to the District.
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ARTICLE XII -

ASSIGNMENT OF CONTRACT

Wells Branch from time to time may transfer, convey or assign its

rights and obligations under this Contract with respect to all or any part of

the land owned by it. Upon prior approval by the City of the assignee or
assignees (which approval will not be unreasonably withheld), and only upon

the condition that the assignee or assignees assume the liabilities, responsi-

bilities and obligations of this Contract, the party assigning this Contract
shall be released from the liabilities, responsibilities and obligations under

this Contract to the extent of the land involved in the assignment or assign-
ments, or as may be otherwise approved by the City. Neither the District

nor the City shall assign this Contract without written consent of each of the

other parties hereto.

ARTICLE XIII

TERM OF CONTRACT

This Contract shall be effective from the date of execution hereof by
the City and shall continue in effect for a period of forty (40) years.

ARTICLE XIV

BENEFITS OF CONTRACT

This Contract is for the benefit of the City, the District, and Wells

Branch and shall not be construed to confer any benefit on any other party

except as expressly provided herein.
This Contract may be executed by the

City and Wells
Branch prior to creation of the District and shall be binding

-11-

Docket Nos. 42857 and 42867
Petitioners' Exhibit 4

433



',

.. •. • ,

,upon'said parties for a period of one year pending creation and confirmation

of the District and approval and execution of this Contract by the Board of

Directors thereof and shall thereafter be binding upon all parties in accor-

dance with its terms.

IN WITNESS WHEREOF each of the parties has caused this Contract to

be executed by its duly authorized representative, in multiple copies, each of

equal dignity, on the date or dates indicated below.

CITY OF AUSTIN, TEXAS

10

City Manager

Executed on 13 1981.

NORTH AUSTIN GROWTH CORRIDOR
MUNICIPAL UTILITY DISTRICT NO.1

By; Wa
President, Board of Directors

Executed* on !Z/13, 1981.

WELLS BRANCH, a Joint Venture

.llL.
I uly authorized Manager

Executed on I , 1981.

DBA25G
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CITY OF AUSTIN. TEX

ORDINANCE N0.80 0320-E

AN ORDINANCE ESTABLISHING A MUNICIPAL UTILITY DISTRICT (MUD) POLICY
FOR THE CITY OF AUSTIN; ESTABLISHING THEREIN BASIC QUALIFICATIONS FOR
CONSENT TO THE CREATION OF A MUD; PROVIDING PERCENTAGES ALLOWED
FOR BOND FINANCING; ESTABLISHING THE PROVISIONS OF THE BONDING PACK-
AGE; PROVIDING FOR THE PROVISION OF SPECIAL WATER AND SEWER RATES
WITHIN THE CONSENT AGREEMENT AS AUTHORIZED BY SECTION 54.016(h) OF THE
TEXAS WATER CODE; ESTABLISHING VARIOUS REQUIREMENTS; DECLARING A
POLICY STATEMENT; SUSPENDING THE RULE REQUIRING THE READING OF
ORDINANCES ON THREE SEPARATE DAYS; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, The City Council, of the City of Austin, Texas, wishes to allow
the prudent utilization of Municipal Utility Districts to encourage development in
accordance with its Growth Management Plan, and

W H E R E A S, the City Council wishes to develop policies to curtail the rising
costs of housing and the size of purchase-money mortgages, and

W H E R E AS, the City C ouncil wishes to develop a policy for the creation of
Municipal Utility Districts in a m anner that will not burden the citizens of Austin with
future debt, and

W H E R E A S, the C ity C ouncil wishes to develop a policy for the creation of
Municpal Utility Districts in a manner that will discourage urban sprawl; Now,
Therefore,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF AUSTIN:

P A R T 1. That this Municipal Utility Distict Policy be adopted pursuant to the provisions
of the Texas Water Code, to be equitably applied to all petitioners for new Municipal
Utility Districts within Growth Management Areas III and IV of the City's Extra-
territorial Jurisdiction.

I. BASIC QUALIFICATIONS FOR CONSENT TO THE
CREATION OF A . MUNICIPAL UTILITY DISTRICT
(M U D).

A. The M U D shall contain acreage necessary to
assure the economic viability of the District, but in
no event shall a M U D contain less than 100 acres.

B. The land to be included within the M U D m ust lie
entirely outside the City limits.

C. The economic viability of the district must be
shown in the same manner as required by the State.

D. The consent agreement must reflect, and con-
form to, all the applicable stipulations of this policy.

EXHIBIT A
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E. The City Council must determine that the dis-
trict is not likely to be annexed by the City within
three (3) years. Such determination shall not be
binding on the City, however.

F. When the City Council receives a petition for
creation of a M U D within Growth Management Areas
III or IV, it shall be evaluated in accordance with the
policy set forth herein. When a petition is received
for creation of a M U D in Area V, it shall be evalu-
ated on a case by case basis and considered indivi-
dually on its merits and not under this policy.

H. PERCENTAGES ALLOWED FOR BOND FINANCING.

A. A M U D will be allowed to issue bonds equal in
amount to the bonding package outlined in Section III.
hereof, times the appropriate percentage determined
in Exhibit "A", attached hereto. Exceptions to the
percentage limitations in Exhibit "A" may be granted
by the City Council only where a proposed M U D will
service established residential areas and is not being
created pri m arily to serve undeveloped land.

B. Where a M U D overlaps any of the boundary lines
in Exhibit "A", the percentage shall be apportioned
according to the number of living unit equivalents
acres in each area. The percentage shall be deter-
mined with respect to area designation and City
limits at the date the consent agreement is approved
by the City Council.

C. The following definitions shall apply when used
in Exhibit "A":

1. "Growth management area" refers to an
area as described within the Master Plan of the
City of Austin.

2. "Extra-ten-itorial jurisdiction area: refers to
the nu m ber of m iles beyond the C ity li m its.

3. "Internal water lines" or "Internal waste-
water lines" means those lines, constructed with-
in the M U D, including any oversize required
which will not be recovered under the City's
oversize policy since that policy shall be applica-
ble to the developer.

4. "Storm sewer/drainage" is limited to the
cost of storm sewer pipe and open channels and
their installation where impervious channel sur-
faces are required.
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5. "Regional drainage" means regional type
storm water retention/detention features
designed and constructed to control and/or man-
age storm water, a substantial portion of which
issues from one or more watersheds outside the
M U D, and provided such construction is approved
by the Engineering Department of the City of
A ustin.

6. "Wastewater facilities" means treatment
plants, storage facilities and other items not
included in 3 or 9 of this section.

7. "Water facilities" means treatment plants,
storage facililties , wells and other items not
included in 3 or 9 of this section.

8. "Irrigation land" means land irrigated in
connection with a sewage treatment plant. The
bonds allowed for this land are to be determined
by the raw land cost. When land or irrigation is
no longer used for that purpose, and it is sold,
the proceeds from the sale shall be placed in the
Debt Retirement Fund of the district. If an-
nexation has occurred, such proceeds shall be
placed in the debt retirement fund of the City of
A ustin.

9. W ater approach mains and Wastewater
appoach mains are defined as those items in-
cluded in the approach main policy of the City of
A ustin.

III. BONDING PACKAGE.

A. WATER, WASTEWATER AND DRAINAGE

A Municipal Utility District shall be permitted the
bonding permitted under the State law and the rules
of the Texas Water Development Board for 1)
construction, and for 2) land and easement costs for
water, sewer, and drainage i mprovements m accord-
ance with Exhibit "A". Further, the "30% rule"
instituted by the Texas Water C o m mission shall apply
in determining the bonding allowed for Water, Waste-
water, and Drainage. The percentages in Exhibit "A"
shall apply after limits imposed by that rule. The
developer must pay 30% of the cost of internal lines
and drainage. Additionally, that oversize portion of a
water or wastewater approach main which the City
of Austin has required to be constructed to serve
areas outside of the boundaries of the M U 0 may be
financed with bonds. In the case of such an oversize
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portion constructed under the approach main policy,
the subsequent use fee (both principal and interest)
will be paid to the M U D 1) for ten years after the
approach main is accepted by the City instead of the
five years required in the City approach main policythe City dr 3)
or 2) until the date of annexation by
until the M U D retires its bonds ^ t th efollowi g
occurs first). Provided, however, the

items shall not be aland ethe^efore,inshalld not be
issuance of bonds,
included in the bonding package:

1.
L and or ease m ents within the M U D, or any

property owned by the developers of the M U D.
dedicated for any water or wastewater lifuncr
facility, including treatment plants for however,
tion related to drainage.

Provided,

that bonds may be authorized for the purchase of
land for irregation purposes connected with a
package treatment plant (in accordance with the

chart in Exhibit "A").

2.
C urbs, gutters, inlets, culverts, and bridges.

3.
Drainage improvement, except storm sewers

and regional facilities, in accordance with

Exhibit "A".

B. INTANGIBLES

1.
A contingency factor of 10 % sh4'1 be

allowed on all water, w aste w ater and drainage

costs.

2. construction costs
includellall

include 10% for

engineering, and shall

3.
Interest during construction and capitalizedof the

interest shall be allowed that qualifyefor bond
State law for all
financing.

for
4. Other truction costs

scal agent fees,llega^fe s,
bond financing are: organizational expense and

printing
and administration

the bonds, as allowed by State law.

C.
Additional bonding authority may be used as the City
Countil specifies for any of the following items. The

City Council must improve th Teheneeagg
d

the
the site location and design. t

r
he economic

City requirements shall be limited by

-4-
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viability of the District. Bonded authority for any
land under this section shall be based on raw land
cost and carrying expenses.

1. Solid waste disposal sites.

2. Fire station sites.

3. Park lands, nature preserves, creek preser-
vation easements, hike and bike trails, lakes and
greenbelts in addition to those required by City
ordinance.

4. Water quality monitoring stations, holding
ponds and storm-water treatment facilities.

5. Other items which might be mutually agreed
upon by the City Council and the petitioners, and
are perm itted by the State.

D. Non-Bonded Amenities

The following amenities are required and shall not be
financed by the issuance of bonds or by the incur-
rence of debt by the district.

1. Traffic control signs and devices con-
structed within the M U D.

2. Street signs.

3. Street lights.

4. Sidewalks, installed in accordance with
Chapter 41 of the Austin City Code (Subdivision
Ordinance), when developing by urban standards.

5. Recreational facilities on park land equal to
10% of the value assigned to the park land.

IV. Consent agreements shall provide, in adequate detail
as required by Section 54.016(h) of the Texas Water Code
that the water and sewer rates for properties within the
M U D be specifically set so as to compensate the City of
Austin for assuming the district's indebtedness after an-
nexation. These special rates shall be in effect until the
bonded indebtedness of the M U 0 is fully retired. If the
bonds are called, these special rates shall nevertheless be
in effect for the full projected life of the original bonds.
These special rates shall consist of a component calcu-
lated to retire all or part of the bonded indebtedness
incurred by the M U D as set out in "A" below. The
component shall be determined by calculating the monthly
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debt retirement payment for the appropriate bonoeo in-
debtedness and dividing the monthly payment by the

number of planned living u thise specialn rate within tbe
district. After annexation,
charged in addition to the water and sewer rates paid by
other city consu m ers of si m ilar custo m er classific ation.

A. The bonded indebtedness used to calculate the
special rate shall be that for construction, land and
easement costs for water and wastewater internal
lines, and all drainage, as set out in Exhibit "A".

B. Since Section 54.016(h) of the Texas Water Code
which permits the special rates used

that l tthis ,ty 1^fcontains a provision which says to the instal-
lation cannot annex the district prior
lation of 90% of the facilities for which district
bonds were authorized, the consent agreement must
also contain a provision containing a date for 90%un-
installation beyond which authorization for the
issued bonds may be terminated at the option

City Council. If the City Council elects to so
terminate, it must concurrently annex the district.
To facilitate this require m ent the consent agree m ent
must require that

approvedbonds facilities and existing items. y
completed and

C. Any water and sewer customer within the boun-
daries ofto the city may enforce the special

be included in a contract authorized tby
required
this policy.

D. Prior to annexation, the special rate calculated

in
Section IV shall be charged in addition to the

l not
regular district rate which regularuC t rate

city
less than that charged by Y
limits for consumers of similar customer classifica-

tion.
The revenue from the special rate shall be

deposited in the debt retire m ent fund of the district.

V. The revenue and ad valorem taxing authority of the
s ad

district shall be autnoatynshall onds
valorem taxing
has occured.

VI.
ADDITIONAL REQUIREMENTS AND POLICY

STATEMENT

The City shall require
shall be st pulated bylthe Ds, and

these requirements
agree m ents.

A. All development
p all nexistingi1City of Austin ordinan^ce

shall conform
require m ents.
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B. Underground utilities may be required by the
City Council.

C. All development construction by the district or
the developers must be done in accordance with the
City of Austin standards for similar facilities and
copies of plans and specifications must be approved
by the City before construction begins.

0. All planning, designs, and construction of drain-
age facilities and other facilities and/or features
pertinent to drainage shall be done in accordance
with the "Drainage Criterial Manual" of the City of
Austin. Drainage plans must be approved by the
Director of Engineering prior to land development

E. The City shall have the right to 'inspect all
facilities of the district at any time during construc-
tion, and final approval is required.

F. Bonds shall be issued only for those purposes
specifically authorized by the consent agreement,
and bonds authorized for one purpose shall not be
used for another.

G. Before the M U D issues bid invitations for its
bonds, the City Council shall have the right of
approval of all bond issue$ and sales, including bond
prices, interest rates, and redemption premiums, and
copies of all documents submitted to State agencies
shall be concurrently submitted to the City.

H. All records, files, books, information, etc., of- -
the district shall be a m atter of public record, and
available for City inspection at all times.

1. . The district shall prepare annual reports for the
City on the status of construction and bond sales.

J. All bonds issued by the district shall have a call
provison which allows the option to redeem the bonds
at par on or after a specified date, such date not
being sooner than 15 years after the date of issue.

K. The district shall not furnish water or waste-
water service to any tract of land unless the Planning
Commission of the City of Austin has approved a
subdivision plat covering such tract of land and such
plat has been recorded in the deed records.
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its
district shall not provide service ou he ^i y

TheL. roval is obtained from
boundaries unless approval isis granted, no bond funds
Council. If such p incurred provide

shall be expended or ^ d roval of the C City Council.
such service without PP

adequacy,

M. The City shall
review and approve the

t
e, and construction of all roadw ays in the. M U 0.

YP
igatingThe City may reties or improvements quire the cnsctofnmlt
f

_

N. for the purpose

the i m p acts of stor m w ater runoff.
District

p. No land within the Mt^mePa^ the1 future, to
shall be allowed, at any or be annexed

in an incor poration,
incorporate, join other than

the City of
into any incorporated city
Austin.

to a district without the

p. Noland
approval of the City

ity annexed
Council.

ark land, utility and

Q• Rights-of-w ay, public P ro riate lands
drainage easements and al^o other̂y dedicated to the
and easements shall be P P
public, the district

and its ulti mate successor.

The net effective interest ntere tirate rep0^ed
R. average2% above the highest "20 Bond Index " weekly
by the 0 ail B= g_-Pe^od preceding the date
during the one-month
notice of sale is given.

S. Any wastewater treatment plant constructed in
art with bond proceeds under this Policy,,

whole or in p over the Edwards'

shall not discharge
Aquifer

t entrecharge zone or in the Barton ^
aS^Qw at

Watershed

r ate. Any with bondmust instead irri9 in art
plant constructed in P

whole or p

olicy
must be reviewed and

proceeds under this ^ounc^l p^ior to the issuance of
approved by the City amendment thereto if it is to
the State permit or any
discharge instead of irri9ate.
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P A R T 2. The rule requiring that ordinances shall be read on three separate days is
hereby suspended, and this ordinance shall become effective ten (10) days following the
date of its passage.

PASSED AND APPROVED X

March 20 1980 X
M ayor`

A P P R O V E D : JJ^-X& ,, ATTEST: • 7 Ze.yz .. .
City Attorney r_;tv r I pr4

AOLR:cf
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UTILITY CONSTRUCTION CONTRACT
BETWEEN

CITY OF AUSTIN, TEXAS
NORTH AUSTIN GROWTH CORRIDOR

MUNICIPAL UTILITY DISTRICT NO. 1
13 4"

^ L_
This Contract is entered into as of the day of

1981, by and between the CITY OF AUSTIN, TEXAS ( the "City"), a Home

Rule City located in Travis County, Texas, and NORTH AUSTIN GROWTH

CORRIDOR MUNICIPAL UTILITY DISTRICT NO. 1(the "District"), a conser-

vation and reclamation district created pursuant to Article• XVI, Section 59 of

the Texas Constitution and operating under the provisions of Chapter 54,

Texas Water Code.

DCI"ITAI V

The City operates a water supply system and a sanitary sewer collec-

tion and treatment system serving areas within and adjacent to the City and

has decided to extend its water supply and sanitary sewer collection facilities

into a designated preferred growth corridor north of the present City limits

in order to provide water and sanitary sewer service within said area to pro-

tect the health and welfare of present and future residents of the area and of

portions of the City in proximity thereto.

The District is located within said north preferred growth corridor and

desires to obtain access to the City's water supply in order to provide a de-

pendable supply of potable water for the District and access to the City's

sanitary sewer system in order to provide for the transportation, treatment,

EXHIBIT B
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and disposal of sewage from within the District. The District is authorized

by Chapter 54, Texas Water Code to purchase, construct and acquire, inside

or outside its boundaries, works, improvements, and facilities helpful or

necessary to supply water for municipal uses, domestic uses, and commercial

purposes and to collect, transport, and dispose of waste, and the Board of

Directors of the District has determined that it is in the best interest of the

District to cooperate with the City in the acquisition and construction of ex-

tensions to the City's water supply and sanitary sewer collection facilities.

The City and the District are authoried to make and enter into this

Contract by Article 1109j, Texas Civil Statutes, as amended.

WHEREFORE, in consideration of the premises and the mutual obliga-

tions and benefits herein contained, the City and the District contract and

agree as follows:

AGREEMENT

Section 1. DEFINITIONS. The terms and expressions used in this

Contract,
unless the context shows clearly otherwise, shall have meanings as

follows:

(a) "Project" means the water main and sanitary sewer
main extension described in Exhibit "A" to this Con-
tract.

(b) "Board" and "Board of Directors" means the Board_
of Directors of the District.

(c) "Bonds" means the bonds issued b the
purchase and/or onstruct onD, sthetProt-acquiring, by puc

ject, whether in one of more series or issues.

(d) "Bond Resolution" means any resolution of the Board
of Directors authorizing the issuance of Bonds and
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providing for their security and payment, as such
resolution(s) may be amended from time to time as
therein permitted.

Section 2. OBLIGATION OF DISTRICT TO ACQUIRE. Subject to the

limitations set forth herein, the District will acquire, by purchase and/or con-

struction, the Project and agrees to pay, and will pay, all of the actual costs

of acquiring the Project through the issuance of Bonds to provide the money

for such payment, all in the manner hereinafter described. The District

agrees to proceed promptly to obtain the necessary approvals to issue the

Bonds and acquire the Project. Upon obtaining said approvals, the District

will proceed promptly to issue and sell the Bonds and thereafter to purchase

and/or construct the Project. The District hereby covenants that it will make

a diligent effort to complete the Project as soon as practicable, but shall not

be liable for any damages occasioned by delays in completion of the Project.

The City may, at its option, amend the Project to include the con-

struction of the Walnut Creek sewer line extension ("Walnut Creek Extension")

more fully described on Exhibit B. In such event, the City agrees as fol-

lows:

(1) Construction of the Walnut Creek Extension will not commence

until the District has sold the bonds for this purpose;

(2) The City will supervise and administer the actual construction;

and

(3) The City agrees that the Walnut Creek Extension will be com-

pleted at or prior to the date the Project described on Exhibit A is com-

pleted.
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Section 3. DISTRICT'S BOND RESOLUTION. The proceeds from the

sale of the Bonds will be used to pay all of the District's expenses and costs

in
connection with the Project and the Bonds, including, without limitation,

all
financing, legal, printing, and other expenses incurred in connection with

the issuance, sale, and delivery of the Bonds. Such Bonds will be issued in

an amount sufficient to cover the costs of the Project and all the aforesaid

expenses and to provide for the payment of interest on the Bonds for a

period not to exceed two (2) years. A substantial draft of each Bond Reso-

lution
of the District, showing the principal amount, maturities, the funds

created, and other pertinent features with respect to the Bonds authorized

thereby, must be delivered to and approved by the City prior to the delivery

to the purchaser of any Bonds authorized by such Bond Resolution; and the

approval of such draft by the City will constitute agreement by the City that

the amount of the Bonds and all provisions of the Bond Resolution are in

compliance with this Contract is all respects.

Section 4.
CONSULTING ENGINEERS. The District and the City shall

agree on the "Consulting Engineers" for the Project and the Project will be

constructed in accordance with plans and specifications which have been

prepared by the Consulting Engineers and approved by the City. It is

further agreed that the Consulting Engineers may be changed, but only with

the agreement of both the District and the City.

Section 5. ACQUISITION CONTRACTS; BOND PROCEEDS. The Dis-

trict may enter into such contracts as are necessary to provide for acquiring,
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by purchase and construction, the entire Project, and said contracts shall be

approved and executed as required by the laws and regulations applicable to

municipal utility districts and shall be awarded by competitive bidding as

directed by the City. In addition, each such contract must be submitted to

and approved by the City prior to execution by the District. The City shall

have the right to supervise bid lettings and shall also have the right to ap-

prove, reject or award such bids. The District shall deposit all proceeds

from the sale of Bonds (after deducting therefrom any amounts required to be

deposited into any fund created by a Bond Resolution and the amount of all

expenses of issuing the Bonds) into a Project Acquisition Fund, at a deposi-

tory of the District. The District shall draw on and use said Project Acqui-

sition Fund to pay the costs of acquiring the Project, provided that expen-

ditures from the Project Acquisition Fund must be for project costs recom-

mended for payment by the Consulting Engineers. Any Bond proceeds re-

maining in the Project Acquisition Fund after completion of the Project shall

be deposited into the debt service fund created by the Bond Resolution and .

thereby reduce to such extent the amounts which otherwise would be required

to be deposited therein from payments required to be made by the City under

this Contract.

Section 6. OWNERSHIP AND OPERATION. Upon completion of the

purchase and construction of the Project by the District, the City shall be-

come the owner of the Project after final acceptance by the City and will

thereafter operate and maintain the Project at its expense.
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Section 7. PAYMENTS BY CITY.

(a) In consideration of the District's acquiring the Project for the

benefit of the City and its inhabitants, the City agrees to make the payments

hereinafter specified. It is further agreed that the City's obligation to make

such payments will terminate when all of the District's Bonds issued in con-

nection with the Project have been paid in full and are no longer outstanding.

it is further understood and agreed that the District's only source of funds

to pay the principal of and interest on the Bonds, and to pay expenses re-

lating to the Bonds, is from the payments to be made by the City to the

District under this Contract.

(b) The City agrees to make the following payments to the District

for so long as any of the District's Bonds issued in connection with the Pro-

ject are outstanding:

1. Such amounts, payable semiannually on or before the
10th day preceding each interest payment date on
the District's Bonds, as are necessary to pay (a)
the principal and/or intrest coming due on the Dis-
trict's Bonds on the next succeeding interest pay-
ment date, plus the fees and charges of the Paying
Agent for paying or redeeming the Bonds and/or in-
terest coupons appertaining thereto coming due on
such date.

2. Such amounts, payable upon the receipt of a state-
ment therefor, as are necessary to pay, or reim-
burse the District for, the actual cost of any routine
annual accounting audits, any extraordinary or un-
expected expenses or costs reasonable and neces-
sarily incurred by the District in connection with the
Bonds and the Project, such as expenses of litiga-
tion, if any, and costs of special studies and special
professional services, if and when required by any
governmental directive or regulation, or as may be
agreed between the City and the District.

3. Such amounts as are necessary to make all payments
into any special or reserve fund required to be
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established and/or maintained by the provisions of
any Bond Resolution.

4. Such amounts as are necessary to pay any deficiency
in any funds or account required to be accumulated
and maintained by the provisions of any Bond Reso-
lution.

(c) All payments required to be made by the City under this Contract

shall be made from connection fees charged by the City for water or sewer

customers connecting to either of the lines comprising the Project or from

surplus revenues for the City's water and/or sewer system remaining after

paying all expenses of operation and maintenance of said systems and after

paying all debt service, reserve, and other requirements in connection with

the City's water and/or sewer system revenue bonds now or hereafter out-

standing; and said connection fees and surplus revenues. are hereby pledged

to making such payments required under this Contract; but if said connection

fees and surplus revenues should not be available or sufficient at any time

for making such payments, or any necessary part thereof, required under

this Contract, then, to the extent required, such payments shall be made.

from the City's General Fund and the City's ad valorem taxes, all as here-

inafter provided. The City shall make provision in each annual City Budget

for the payment of all amounts required to be paid by the City under this

Contract. In preparing the budget the City may take into consideration the

estimated connection fees and surplus revenues of the City's water and sewer

systems to be remaining after paying all expenses of operation and main-

tenance of said systems and after paying all debt service, reserve, and other

requirements in connection with the City's water and/or sewer system revenue

bonds now or hereafter outstanding; and the City hereby covenants and
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agrees that it will fix, charge, and collect rates and fees for water and sewer

services in such amounts as will produce fees and revenues as aforesaid

sufficient to provide for making all payments required to be made by the City

under this Contract.
However, to the extent that such fees and revenues

are not available at any time to make such payments, then the City's ad

valorem taxes in the City's General Fund shall be used to make such pay-

ments, and the proceeds of an annual ad valorem tax are hereby pledged for

such payments to the extent so required, in accordance with Article 1109j,

Texas Civil Statutes.
During the current year, and during each year here-

after, the governing body of the City shall compute and ascertain a rate and

amount of ad valorem tax which will be sufficient to raise and produce the

money necessary to make all or any necessary part of the payments required

to be made by the City under this Contract, and in every year said tax shall

be 'sufficient to create a sinking fund of at least 2% as required by Article

XI, Section 5 of the Texas Constitution. Said rate and amount of ad valorem

tax is hereby pledged to such payments, to the extent required, and it shall

be assessed, levied, and collected against all taxable property in the City for

each such year.

(d) Recognizing that the District will use the payments received from

the City hereunder to pay, secure, and finance the issuance of the Bonds, it

is
hereby agreed that if and when any Bonds are delivered, the City shall be

unconditionally obligated to make the payments required by this Contract, and

the holders of the Bonds shall be entitled to rely on the foregoing agreement

and representation, regardless of any other agreement between the District

and the City.
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Section 8. CONDITIONS PRECEDENT. The obligation of the District

to acquire the Project shall be conditioned upon the following:

(a) Approval of the Project by the Texas Department of
Water Resources, Texas Department of Health, and
any and all other local, state, or federal agencies
having jurisdiction; and

(b) sale of Bonds in an amount sufficient to pay the
costs of the acquisition of the Project and the ex-
penses of issuing the Bonds; and

(c) the District's ability, or the ability of its contrac-
tors, to obtain all material, labor, and equipment
necessary for the Project.

Section 9. USE OF CITY'S PROPERTY. By these' presents, the City

authorizes use by the District of any and all real property, streets, alleys,

public ways and places, and general utility or water easements of the City for

acquisition and construction of the Project, so long as such use by the Dis-

trict does not interfere with any lawful use by the City. The City further

agrees that it will provide right-of-way for the Project and will proceed im-

mediately to acquire any necessary right-of-way by purchase, contract, or

condemnation. The City's costs of acquiring such right-of-way shall be con-

sidered Project costs and wil be reimbursed by the District out of Bond pro-

ceeds.

Section 10. FORCE MAJEURE. If, by reason of Force Majeure, any

party hereto shall be rendered unable wholly or in part to carry out its ob-

ligations under this Contract then such party shall give notice and full par-

ticulars of such Force Majeure in writing to the other party within a rea-

sonable time after occurrence of the event or cause relied upon, and the ob-

ligation of the party giving such notice, so far as it is affected by such
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Force Majeure, shall be suspended during the continuance of the inability

then claimed, except as hereinafter provided, but for no longer period, and

any such party shall endeavor to remove or overcome such inability with all

reasonable dispatch.
The term Force Majeure as employed herein, shall mean

acts of God, strikes, lockouts, or other industrial disturbances, act of public

enemy, orders of any kind of the Government of the United States or the

State of Texas or any civil or military authority, insurrections, riots, epide-

mics, landslides, lightning, earthquake, fires, hurricanes, storms, floods,

washouts, droughts, arrests, restraint of government and people, civil dis-

turbances, explosions, breakage or accidents to machinery, pipelines, or

canals, or other causes not reasonably within the control of the party claim-

ing such inability.
It is understood and agreed that the settlement of strikes

and lockouts shall be entirely within the discretion of the party having the

difficulty,
and that the above requirement that any Force Majeure shall be

remedied
with all reasonable dispatch shall not require the settlement of

strikes and lockouts by acceding to the demands of the opposing party or

parties
when such settlement is unfavorable in the judgment of the party

having the difficulty. It is specifically excepted and provided, however, that

in no event shall any Force Majeure relieve the City of its obligation to make

payments to the District as required by Section 7 of this Contract.

Section 11. REGULATORY BODIES. This Contract, and the acquisi-

tion of the Project, shall be subject to all valid rules, regulations, and laws

applicable thereto passed or promulgated by the United States of America, the

State of Texas, or any governmental body or agency having lawful jurisdic-

tion or any authorized representative thereof.
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Section 12. PARTIES IN INTEREST. This Contract shall be for the

sole and exclusive benefit of the City, the District and the owners or holders

of the Bonds from time to time and shall not be construed to confer any bene-

fit or right upon any other parties.

Section 13. SEVERABILITY. The provisions of this Contract are sev-

erable, and if any word, phrase, clause, sentence, paragraph, section or

other part of this Contract or the application thereof to any person or cir-

cumstance shall ever be held by any court of competent jurisdiction to be

invalid or unconstitutional for any reason, the remainder of this Contract and

the application of such word, phrase, clause, sentence, paragraph, section or

other part of this Contract to other persons or circumstances shall not be

affected thereby.

Section 14. TERM OF CONTRACT. This Contract shall be force and

effect for so long as the Bonds, or any of them, remain outstanding and un-

paid, provided that in no event shall the term of this Contract exceed forty

(40) years.

Section 15. EXECUTION OF CONTRACT. This Contract may be exe-

cuted by the City prior to the creation of the District and shall be binding

upon the City for a period of one year pending creation and confirmation of

the District and approval and execution of this Contract by the Board of

Directors thereof and shall thereafter be binding upon the City and District

in accordance with its terms.

IN WITNESS WHEREOF, the District and the City, acting under au-

thority of their respective governing bodies, have caused multiple copies of

-11-

Docket Nos. 42857 and 42867
Petitioners' Exhibit 4

457



^ 1

. : • n+'' ,. `

this Contract to be duly executed, each of such copies to be of equal dig-

nity, all as of the date and year first herein written.

- CITY OF AUSTIN, TEXAS

y ' ,• c. % ^r I^1i
i anager

NORTH AUSTIN GROWTH CORRIDOR
MUNICIP L U ILITY DISTRICT NO. 1

V

President, Board of Directors

D BA25/ H
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AMENDMENT TO
UTILITY CONSTRUCTION CONTRACT

AND CREATION AGREEMENT
BETWEEN '

CITY OF AUSTIN, TEXAS
AND

NORTH AUSTIN GROWTH CORRIDOR
MUNICIPAL UTILITY DISTRICT NO. I

This agreement is entered into $s of the /2oC day of.̂ , 1988, by and between the CITY OF A STIN, TEXAS
th^'' 7SCity , and NORTH AUSTIN GROWTH CORRIDOR MUNICIPAL

UTILITY DISTRICT NO. 1(the "District") for the purpose of
amending the Utility Construction Contract (the 'Contract'),
dated April 13, 1981, between said parties and the herein-
mentioned Creation Agreement.

RECITALS

Pursuant to the Contract, the District issued
$5,960,000 City of Austin Contract Bonds, Series 1981 (the
"Bonds"), and used the proceeds of the Bonds to acquire and
construct certain extensions to the City's water supply and
sanitary sewer collection facilities (the "Project"). The
Project has subsequently been completed and accepted by the
City. In consideration of the acquisition and construction
of the Project by the District, the Contract requires the
City to make semiannual payments to the District in such
amounts as are necessary to pay, among other things, the
principal and/or interest due on the Bonds, plus the fees
and charges of the paying agent for paying or redeeming the
Bonds.

The City and the District are also parties to an Agree-ment Concerning Creation and Operation of North Austin
Growth Corridor Municipal Utility District No. 1(the
"Creation Agreement"), executed by the City on January 16,1981, and by the District on April 13, 1981, pursuant towhich the District agreed, among other matters, to make
semiannual payments to the City, equal to a percentage ofthe principal and/or interest due on the Bonds.

Because interest rates prevailing in the bond markets
have declined since the issuance of the Bonds, the City and
the District have determined that another series of bonds
Should be issued by the District on a parity with the Bonds
for the purpose of refunding a portion of the Bonds and
thereby reducing proportionately the semiannual payments of
both parties described above.
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AGREEMENT

For and in consideration then of the mutual obligations
and benefits to be derived thereby, the lCity and (e)subsectionDistrict hereby amend the Contract by adding
to Section 7 thereof as follows:

(e) With the consent and approval of the
City, the District may from time to time issue
refunding bonds for the purpose of refunding all
or part of the Bonds and paying expenses incurred
in connection therewith, and such refunding bonds
shall be issued on a parity with the Bonds.
City agrees that such refunding bonds ofshall be

Sectionconsidered to be 'Bonds' for purposes
7 and Section 14 of this Contract, and when such
refunding bonds are issued and delivered by the
District, the City shall be unconditionally
obligated to make payments as provided in this
Section 7 in support of said refunding bonds. The
proceeds of all such refunding, bonds shall be
deposited with an escrow agent or trustee and
shall be used as provided in the resolution or
trust indenture adopted by the District and
approved by the City in connection with such

refunding.

The City and theDistrictinfurther
PnragzapheDyto amend theArticle II

Creation Agreement by adding
thereof as follows:

D. Following the issuance of refunding
bonds by the District, the District's obligation
to make payments to the City pursuant to Article
II.B. of this Contract shall be based on the

principal and interest payments due-on such

refunding bonds and on any bonds which have not

been refunded.

Zxcept as above, the Contract and Creation

Agreement shall

IN WITNESS WHEREOF, the District and the City, each
bodies,

acting under
mu

authority of their respective governing
ltiple originals of this agreement to be duly

have caused
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