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PETITION REQUESTING REVIEW §
OF CHISHOLM TRAIL SPECIAL §
UTILITY DISTRICT'S RATE §
INCREASE PURSUANT TO TEXAS §
WATER CODE SECTION 13.043 §

§
§
§

BEFORE THE STATE OFFICE

OF

ADMINISTRATIVE HEARINGS

PROPOSAL FOR DECISION

1. INTRODUCTION

A group ofratepayers represented by customer Russell Purcell (Mr. Purcell or Ratepayers)'
appealed a water rate increase by Chisholm Trail Special Utility District (the District) pursuant to
the appeal authority of ratepayers under TEX. WATER CODE ANN. § 13.043. Mr. Purcell contends the

rates are not just and reasonable and are discriminatory to the low volume users.
Additionally,

Mr. Purcell challenges the applicability of the "cash basis" to the cost of service analysis for the

District and the overall sufficiency of the rate.

The District, the Executive Director's Staff (ED) ofthe Texas Commission on Environmental

Quality (the Commission), and the Office of Public Interest Counsel (OPIC) assert that the rate

increase is just, reasonable, and nondiscriminatory to all groups of customers; that the "cash basis"

cost of service accounting methodology is appropriate for a governmental entity; and that the rates

as proposed are adequate to preserve the financial integrity of the District.
As set forth in this

proposal for decision, the Administrative Law Judge (ALJ) concludes that the District has shown that

the rates are just, reasonable, and nondiscriminatory to all groups of ratepayers, that the "cash basis"

is the appropriate methodology for this government entity, and the rate is sufficient to maintain the

'
Mr. Purcell represented a group of ratepayers, but he was the only one of that group who actively participated

in the hearing. Reg Pierson was another party who was a member of that group, but withdrew his party status prior to
the hearing.
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integrity of the District. For sake of efficiency, significant portions of parties' closing arguments

have been inserted into this proposal.

II. PARTIES

There are four active groups of parties to this case: the District and ratepayers that support

the rate increase, the ED, the OPIC, and the group of ratepayers represented by Mr. Purcell.

III. PROCEDURAL HISTORY AND JURISDICTION

This
proceeding began when Mr. Purcell filed a petition with the Commission challenging

the District's rates pursuant to TEx. WATER CODE ANN. § 13.043. On July 16, 2004, the ratepayer's

petition was declared administratively complete by the Commission, and it was referred to the State

Office of Administrative Hearings (SOAH) on September 1, 2004.

A preliminary hearing was conducted on November 30, 2004, at which time notice exhibits

were offered and admitted into evidence. At that hearing, the District filed a motion to dismiss the

ratepayer's petition and submitted its own counter petition containing the signatures of

approximately 150 of the 400 original customers, saying that they had been mislead into signing the

petition sponsored by Mr. Purcell and that they wished to withdraw their signatures from the list.

After considering the arguments of the parties, the ALJ ultimately ruled that because there were at

least 10% or more of the District's customer signatures on the complaining petition at the time it was

submitted to the Commission, the Commission's jurisdiction had been invoked for a hearing review

of the rates. The ALJ also concluded that the Commission had jurisdiction to consider and act on

Mr. Purcell's appeal under TEX. WATER CODE ANN. § 13.043 and issued an order setting this case

for hearing.

P-NT01283
P-NA02619

P-TC00890
P-WB01586

671



SOAH Docket No. 582-05-0003 Proposal for Decision
TCEQ Docket No. 2004-0979-UCR Page 3

The hearing on the merits was then conducted on November 7, 2005, and the record closed

on December 16, 2005, with the filing of the last written briefs.

IV. HISTORICAL BACKGROUND

The District is a special utility district. It was originally created as a nonprofit water supply

corporation, applied in the early 1990s to the Texas Water Commission for approval to convert to

a special utility district and made that conversion with the Commission's approval. The District has

a CCN that includes approximately 330 square miles, is located between the City of Georgetown and

the City of Salado, and is primarily west of IH-35 but east of Highway 183. The District includes

parts of Williamson, Burnet, and Bell Counties. The District serves approximately 4,400 water

meters, which represents a population of 11,000 people. The District's customer base is 99 percent

single family connections served by standard 3/4" by 3/4 " diameter water meter.

In May of 2002, Mr. Purcell was on the Board of Directors for the District. At that time, the

Board adopted new rates for the District without a cost of service study. Those rates dramatically

increased the water conservation rates that were in effect for the period of May through October of

each year for water users above 30,000 gallons per month. For example, the upper tier water rate

went from $6.00 per thousand gallons to $10.50 per thousand. This represented a 75% increase for

upper tier users. As a result of this increase, the District's revenues increased by about $300,000 per

year, but many higher volume customers were unhappy with the new rates because some were paying

as much as $500.00-$1,000.00 in the summer months for their water bill. The record reflects that

those customers made complaints to the District, but the Purcell Board was unpersuaded by those

complaints and was satisfied with its increased summer rates. Consequently, several dissatisfied

customers ran and were elected to the District's Board at the May 2003 Board elections on the

platform of fairer water rates. Also, during the period from June 2003 to November 2003, three of

the Board members resigned, including Mr. Purcell.
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The new Board of Directors, on their purported mandate of fairer rates, asked the District

manager to perform a cost of service study designing an annual rate structure that would be fair and

applicable for year-round consumption. Six design alternatives were presented to the Board for their

consideration and in May of 2004 the District adopted new rates. Because the District is a political

subdivision, the Board was able to adopt the rates without Commission approval, subject only to a

de novo review by the Commission if 10 percent or more of the customers file a petition to appeal

the rate.

Despite the new Board's stated intent to redesign rates to be fair to all customer class,

Mr. Purcell was unhappy with the new rate structure and organized the collection of signatures on

a petition appealing the District's rate to the Commission pursuant to the provisions of TEX. WATER

CODE ANN. §13.043. Mr. Purcell obtained over 400 signatures (representing over 10% of the

District's customers) and submitted the petition to the Commission. On July 16, 2004, the Staff

declared the petition administratively complete and referred the matter to SOAH for a hearing.

The disputed change only increased the rate of one customer group: the low quantity users.

That group was asked to pay only $.25 more per thousand for the first 10,000 gallons of service. All

other groups saw an overall rate reduction from the previous rates. Consequently, there was not

much of a rate increase at all, and it only impacted very lowest end users. Mostly the District's new

rates reduced the amount the highest volume users pay for the last volumes of water used. Therefore,

whether the rate design produces rates that are just, reasonable, and nondiscriminatory to all groups

of ratepayers is the major PFD issue, although some minor cost of service issues are also considered.
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V. DISCUSSION AND ANALYSIS

A. Whether the District's Rate Design is Unreasonably Preferential, Prejudicial, or
Discriminatory?

1. District's, ED's, and OPIC's Position

The District's rates that are the subject of this proceeding are just and reasonable. Mr. Don

Rauschuber, a rate design and consulting expert and most recently manager for the District, testified

that the District's rates are just and reasonable. Similarly, Mr. Brian Dickey, TCEQ's rate design

expert, testified that the District's rates are just and reasonable. Those parties and OPIC argued there

was no expert testimony in the evidentiary record suggesting that the District's rates are not just and

reasonable.

The District, ED, and OPIC argued that the District's rates are just and reasonable because

they were calculated in accordance with standard ratemaking principles and methodology. The rates

were established based on a Cost of Service Study prepared by the District utilizing the cash basis

methodology. The District noted that American Water Works Association (AWWA) recommends

that governmental entities utilize the cash basis methodology and Tammy Lee Holguin-Benter,

TCEQ Program Specialist, testified that this is an appropriate methodology to be utilized by

nonprofit entities, and agreed with the District's use of such methodology. Use of the cash basis

methodology is specifically authorized for nonprofit entities under certain circumstances. 30 TAC

§ 291.34(d).

Under the cash basis methodology, a utility is allowed to recover operations and maintenance

expenses, debt service, and cash capital outlays, but not depreciation. (Exhibit DGR 10; Rauschuber

Prefiled Testimony, P. 30, L. 17). The District argued that its rates were established to recover the

District's reasonable and necessary operation and maintenance expenses, debt service expenses, and
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a reasonable level of cash-funded capital outlays consistent with the cash basis methodology

recommended by AWWA.

The ratemaking methodology used by the District is set forth in the Cost of Service Study.

(Exhibit DGR-6).
The Cost of Service Study utilizes the District's 2002-2003 audited fiscal year

expenses as the test year for calculation of the District's cost of service because this was the most

recent completed fiscal year of the District prior to adopting the new rates, according to

Mr. Rauschuber. The test year expenses were then adjusted for known and measurable changes,

based on the District's 2003-2004 fiscal year budget. After establishing a revenue requirement, the

District's Cost of Service Study identified non-rate revenues to be applied against the cost of service

(tap fees, connection fees, miscellaneous fees) to calculate the necessary revenues to be generated

from water sales. The Study then identified various rate design alternatives that would recover the

necessary revenues from the sale of water based on historical and projected consumption. The

District selected the one it believed would best cover their cost of service and best match their

previous base rate to prevent rate shock.

The District, ED, and OPIC., also argued the rates are not discriminatory. Those parties

argued that a number of courts have interpreted the discrimination standard in the utility context.

In all cases, utility rates are discriminatory only if persons similarly situated are subject to different

charges or services. Davis v. Bartonville Water Supply Corporation, 678 S.W. 297, 299 (Tex.Civ.

App.-Fort Worth, no writ), citing the Texas Supreme Court's decision in State v. Southwestern Bell

Tel. Co., 526 S.W.2d 526 (Tex.1975). The statutory discrimination prohibition is based upon the

common law rule that one engaged in rendering a utility service may not discriminate in charges or

service between persons similarly situated and has a duty to treat all alike unless there is a substantial

basis for the differentiation. Gillam v. City of Fort Worth, 287 S.W. 494, 501 (Tex.Civ.App.-Fort

Worth 1956, writ ref d n.r.e.).
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The District noted that it has one customer class and the same rates apply to all customers

equally. (Exhibit DGR-10; Rauschuber Prefiled Testimony, p. 41, l. 9). Every customer who uses

any given quantity of water pays the exact same rate as every other customer who uses the same

quantity of water. Since the District has only one customer class and the same rates apply to all

customers, the District, ED, and OPIC argued that the rates are necessarily consistent in application

to each class of customers and cannot be discriminatory, prejudicial, or discriminatory for purposes

of TEX. WATER CODE ANN. § 13.043.

The District responded to Mr. Purcell's assertion that the District's rates are discriminatory

orpreferential for "low volume users" because the block rate for consumption between 2,001 gallons

and 10,000 gallons increased by $0.25 per 1,000 gallons, whereas rates for the highest consumption

blocks decreased (as compared to the previous summer rates). First, the District argued that whether

rates are discriminatory is not determined based upon a comparison to the rates previously in effect.

Moreover, the rates cannot be discriminatory because high volume users and low volume users are

treated equally. That is, every customer of the District that uses 5,000 gallons, 10,000 gallons,

25,000 gallons, 50,000 gallons or any other level of consumption pays the exact same amount for

that consumption. The $0.25 rate increase for consumption between 2,001 gallons and 10,000

gallons applies equally to all customers of the District. In other words, a customer who uses 70,000

gallons per month was also subject to and pays this rate increase. Therefore, the rates are not

preferential or discriminatory as a matter of law.

Mr. Rauschuber disagreed with Mr. Purcell's assertion that the District's rates are

discriminatory or preferential because the amount of gallonage in each of the District's rate tiers is

not identical, and the increase in charges between rate tiers is not identical. In response,

Mr. Rauschuber argued that since the rate tiers apply to all customers of the District equally, they

cannot be discriminatory. As extra authority that this design is not discriminatory or preferential,

Mr. Rauschuber cited a provision set forth on Page 116 of the AWWA -1 Rate Manual which says:
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There is no standard number or size of blocks in an inverted rate structure, nor is

there a standardfor how steeply the unit charges for each of the blocks increase.

The District also argued that its rates are also just and reasonable because they are consistent

with historical rate structures of the District. Mr. Rauschuber testified that an important principle

in rate setting is consistency in order to avoid customer confusion and "rate shock."

In response to Mr. Purcell's argument that the District's rates are not reasonable because they

do not promote conservation, Mr. Rauschuber testified that the District has an inverted block rate

structure, which is a recommended rate structure designed to promote conservation on an annual

basis. The District's volumetric rates consist of five blocks that increase from $2.00 per 1,000

gallons to $7.50 per 1,000 gallons. This represents a 275% increase in the volumetric rate. Thus,

a customer who uses more water pays significantly more for such use, both on a volumetric basis and

a total cost basis.

Mr. Rauschuber testified that because consumption is relatively inelastic, an inverted block

rate structure is only one element of an effective water conservation program. A customer will

curtail usage in response to price and cost increases, but generally not to the point that a customer

will lose his or her landscaping investment. The relative price inelasticity of water consumption by

District customers is demonstrated by the District's historical usage data. In May, 2002, a previous

Board of Directors of the District (of which Mr. Purcell was a member) increased volumetric rates

applicable to the highest usage customers from $6.50 to $10.50 per 1,000 gallons. Mr. Rauschuber

opined that if there was significant price elasticity within the District, consumption should have

decreased significantly as a result of the rate increase. As reflected in the data included in the

District's Cost of Service Study, however, the average per capital monthly consumption did not

decrease as a result of the increase in rates. In fact, the average monthly per capita consumption

actually increased. Thus, the seasonal rate structure did not promote conservation but instead created

a financial windfall for the District over a few months period. The District argued that its Water
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Conservation Plan, used in connection with its inverted block rate structure, is the most effective

water conservation tool.

2. Mr. Purcell's Position

Mr. Purcell argued that under what he terms a "unit cost analysis," the District's rates are

unreasonable or discriminatory. He defines the customer's unit cost as the total monthly cost divided

by the number of gallons consumed. Using that analysis, he concludes that a customer who uses

2,000 gallons of water, for instance, would pay an effective rate of $17.50 per thousand gallons

whereas a customer who uses 10,000 gallons would pay an effective cost of $5.10 per thousand

gallons. Mr. Purcell argued that the District's inclusion of a $35.00 minimum charge, regardless of

whether any water is consumed or not, is unfair and causes this unjust result. Mr. Purcell concludes

that because the effective cost of water is lower for high volume customers, that the rates are unfair

to the low volume user. Consequently, he argues, the rates are unreasonable or discriminatory.

Mr. Purcell also argued that the District's increasing block tiered rate, coupled with a base

monthly fee, is inconsistently applied to residential customers. Specifically, Mr. Purcell argued

consumption and monetary increments per tier are inconsistent. For example, the rate for the 2001-

10,000 gallons tier is only $2.00 per thousand gallons but jumps to $3.00 per thousand gallons for

the 10,001-10,000 gallons tier. That is a$1.00 per thousand gallons increase. From the 10,001-

20,000 gallon tier to the 20,001-35,000 gallon tier, increases only from $3.00 to $3.25, an increase

of just $.25. Also, the block sizes are inconsistent. The 20,001-35,000 gallons block contains an

extra 5,000 gallons of water compared with the next lower block. Mr. Purcell believes this shows

discriminatory treatment towards the lowest tier users in that they pay almost as much per gallon as

the next tier users. These sort of inconsistencies continue as the blocks increase.

Mr. Purcell also argues this design does not promote conservation as did the seasonal rates

he set as a Board member.
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3. ALJ's Analysis

The AU agrees with the District, the ED, and the OPIC that the District has one customer

class and the same rates apply to all customers equally. The AU also finds that since the District

has only one customer class and the same rates apply to all customers, the rates are necessarily

consistent in application to each class of customers and cannot be discriminatory, prejudicial, or

discriminatory for purposes of TEx. WATER CODE ANN. §13.043.

With regard to the part of the rate design that includes a $35 base fee, the AU agrees with

the District, the ED, and the OPIC that some base fee is needed and that Mr. Purcell's "unit cost"

calculation, which assumes no base fee, is logically flawed. Mr. Rauschuber persuasively argued

that much of the District's fixed costs should be recovered through the base fee. That is, the District

needs a reliable source of recovering costs that are independent of consumption. In order to

eliminate huge revenue fluctuations due to weather and other variables, the District properly includes

this base fee in the cost of each customer's bill in order to provide the ongoing capacity to each

customer whether or not the customer uses water. The AU agrees with Mr. Rauschuber that the

inclusion of a base fee is consistent with standard ratemaking principles throughout the industry.

Mr. Purcell was not persuasive in his argument that the District's rates are discriminatory to

"low volume users." The AU notes that consumption between 2,001 gallons and 10,000 gallons did

increase, but only by $0.25 per 1,000 gallons. Rates for higher consumption for higher consumption

blocks decreased (as compared to the previous summer rates), but not in a way that was

discriminatory to any group. Mr. Purcell's analysis ignores the fact that certain costs are fixed and

assumes, without evidence, that any deviation from the previous rates is discriminatory or

preferential.

Mr. Rauschuber testified that the charge per tier was calculated from the rate study and tries

to make logical breaks to conform to historical usage patterns within the District. Overall, of course,
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the District was attempting to reduce what it believed were the punitive charges of its previous rate

for highest volume users to address the concerns of the voters in the most recent Board elections.

The AU finds that the rates cannot be discriminatory when they are cost-based and all users

are treated equally. Every customer of the District that uses 5,000 gallons, 10,000 gallons, 25,000

gallons, 50,000 gallons or any other level of consumption pays the exact same amount for that

consumption. The $0.25 rate increase for consumption between 2,000 gallons and 10,000 gallons

applies equally to all customers of the District. Therefore, the rates are not preferential or

discriminatory as a matter of law.

Mr. Purcell's argument that the District's rates are discriminatory or preferential because the

amount of gallonage in each of the District's rate tiers is not identical, and the increase in charges

between rate tiers is not identical, was also unpersuasive. The AU agrees with the District, the ED,

and the OPIC that since the rate tiers apply to all customers of the District equally, they cannot be

discriminatory and because the AWWA -1 Rate Manual makes clear there is no exact standard for

this design. The AU also believes the District was able to show that there was some rational basis

for how the District designed and priced the tiers, based on historical usage patterns in the District.

The AU also believes a District should be given great deference in structuring its rate tiers as it sees

fit as long as they do not become discriminatory or preferential. In this instance, the District's rate

design seems perfectly reasonable and intended to fairly achieve its revenue requirement without

shocking the customers.

The AU finds the base monthly fee is reasonable because it is not excessive, does not

recover variable costs, and it causes customers to contribute equally to a significant portion of the

fixed costs of the District.

The AU finds the District's rate design fairly promotes conservation. The AU agrees with

the District that a balance must be struck between promoting conservation and allowing customers
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to use what water they must to enjoy and protect their property and landscape. The District fairly

notes that water use is inelastic, to some degree, and that overly expensive seasonal rates serve more

as a punishment than a deterrent. The voters of the District so concluded and changed the District

Board members in order to effectuate more reasonable rates that both promote conservation and are

fair also to higher end users. The AU believes the District's rate design accomplishes those

purposes.

In summary, the AU finds the District's rates are not unreasonably preferential, prejudicial,

or discriminatory and are equitable, and consistent in application to each class of customers. The

District's rate structure, including the base rate, is consistent with industry standards for water utility

rate design and reasonably promotes conservation.

B. Whether the District's Rates Recover its Reasonable Costs of Service

1. District's, ED's, and OPIC's Position

The Texas Supreme Court set forth the following factors for judging the reasonableness of

a utility's rate structure in Texas:

[A] proper determination is based upon consideration of three factors: (1) the
utility's reasonable operating expenses; (2) the rate base; and (3) a reasonable rate of
return. First, there must be a determination by the regulatory authority of the utility's
reasonable operating expenses.... [T]he next step is the rate base calculation. After
the rate base is determined, the regulatory authority determines the rate of return, or
the percent of the rate base which will be recoverable in revenues by the utility.

Suburban Util. Corp. v. Public Util. Comm 'n., 652 S.W.2d 358, 362 (Tex. 1983). Neither "rate

base" or "rate of return" are applicable to a utility using the cash basis methodology. Black v. City

ofKilleen, 78 S.W.3d 686, 692 (Tex.App.2002-Austin, pet. denied); see, also, Davis v. Bartonville

Water Supply Corporation, 678 S.W. 297,299 (Tex.Civ. App.-Fort Worth, no writ). In the current

matter, the District noted that, as a political subdivision using the cash basis methodology, it does
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not seek a rate of return on a rate base. Thus, the District submitted that the reasonableness of its

rates may be considered according to whether the rates were calculated to recover reasonable

expenses.

The District argued that its rates were established to recover the District's reasonable and

necessary operation and maintenance expenses, debt service expenses, and a reasonable level of

cash-funded capital outlays, as follows:

O&M Expenses and Capital Outlays $3,303,952
Debt Service $480,000
Total Revenue Requirements $3,783,952

(Rauschuber Prefiled Testimony, P. 31, L. 5-8). Of this total revenue requirement, the sum of

$3,103,531 is the revenue requirement to be recovered through water sales.2 (Id., p. 31,1. 15). The

remaining portion of the total revenue requirement would be recovered through non-rate revenues

and internal fund transfers. (Id., 1. 16-18).

The District, ED, and OPIC argued that the costs and expenses upon which the District's rates were

based are reasonable for the following reasons:

The costs were based on the District's actual audited 2002-2003 fiscal year expenses.
(Rauschuber Testimony, p. 33, 1. 7).

` It should be noted that the Executive Director calculates a total revenue requirement of $3,504,859.00, and a net
revenue requirement to be funded from water sales as $3,171,017.00 (Ex. ED-A2). The difference between the Executive
Director's and District's calculations is due to the following: (I) the District classified its raw water sales income,
wholesale water sales income, and other interest income as non-rate revenues that were applied against its costs of
service, and the Executive Director did not do so; and (ii) the District included the sum of $279,093 in its costs of service
as cash-funded capital outlays; whereas the Executive Director deemed this cost an ineligible depreciation expense.

Mr. Rauschuber testified that this sum was not in fact depreciation, but that it was labeled "depreciation" in the Cost of
Service Study in response to Mr. Purcell's request that the budget include a "depreciation" expense (while Mr. Purcell
was president of the Board of Directors of the District). (Rauschuber Prefiled Testimony, p. 36, 1. 11).

The ALJ finds that the $279,093 cash capital outlay expense is a valid expense and was improperly classified as an
ineligible depreciation expense by the Executive Director. When that expense is added back in to the cost of service,
the net revenue requirement becomes $3,450,110 and the gross revenue requirement becomes $3,783,952.
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in th
The test year expenses were adjusted for known and measurable

changves,
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District's 2003-2004 fiscal year budget.
Virtually all p

This practice is reasonable
costs of service based on budgeted expenses. (Id., p. 34, 1. 1). p

The
t g Dithat its

strict
provided the budget is a reliable forecast of anticipated

3percent of budget,
2002-2003 fiscal year expenses were within p

budgeted expenses are a reliable forecast of anticipated expenses .
(Id., 1. 5).

• All costs included in the Cost of Service Study relate
te to the provision of water service by the

District and to no other purpose. (Id., p. 34,

.
Costs of the District not paid with rate revenues (such as impact fee projects, debt service
funded with impact fees, etc.) were excluded from the District's revenue requirement

calculation. (Id., 1. 21).

•
The District's costs of service do not include any return on investment and do not recover
depreciation, both of which are not eligible expenses under the cash basis methodology.

(Id.,

p. 35,1. 14-21).
e

• No party to this proceeding has challenged
and other costs and ex

eness of any of
ncludedhn

individual operations, administrative, maintenance
the District's Cost of Service Study.

• There is no evidence in the evidentiary record necessary, or ex^essiveosts of service on
which the rates were based are unreasonable, not n

In summary, the District contended its rates are just and reasonable because they were

calculated to recover only reasonable and necessary operations and maintenance, debt service, and

cash capital outlay costs of the District.

2. Mr. Purcell

Mr. Purcell argued that the District rates are not sufficient to fund and upgrade replacement

projects (and depreciation).
Mr. Purcell argued that the District was wrong in not budgeting for a

depreciation component in its cost of service, as it did when he was a Board member.
the

argued that "water rights, well site costs, electricity, salaries, etc." should all be funded from

rates.
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The ALJ finds
the District has established a rate that preserves the financial integrity of the

District as the District argued pursuant to the requirements
of TEX. WATER CODE § 13.043(j). The

ALJ agrees
with the District that Mr. Purcell's argument is based on the flawed assumption that all

expenses of the District must be funded each years through rates. The District
properly noted that

as a political subdivision, it could and does fund a significant portion of its projects through bonds.
The testimony from Mr. Garry

Kimball, the financial advisor to the District from First Southwest

Company, made it clear that from a ratepayer's perspective, it is more fair to have long-term capital
assets paid for by

the customers over the useful life of the assets. Long-term financing of those

assets makes the most sense for political subdivision like the District.

The ALJ also agrees with the District, the ED, and OPIC that the District's use of the cash-

basis methodology for determining Cost of Service is the acceptable methodology for non-profit

governmental entities such as the District. The ALJ believes Mr. Purcell is either confused in failing

to recognize that depreciation-like components, rather than a depreciation
per se as considered in the

"utility basis" of accounting, are accounted for in the cash basis methodology through a line-item

like "work-in-progress capital improvement projects" or is purposely disregarding the District's

explanation on that issue. In either case, the ALJ believes the District has properly shown the it has

adopted rates that properly considers its costs and will maintain the financial integrity of the District.

C. Rate Case Expenses

1. ALJ's Analysis

Section 13.043(e) of the Texas Water Code authorizes the District to recover its reasonable

expenses incurred in this appeal proceeding. District Exhibit No. 3 sets forth the District's rate case

expenses incurred prior to the evidentiary hearing. The District's rate consultant expenses equal
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$7,587.00. The District incurred $34,316.61 in legal costs and expenses prior to the hearing,

including discovery and mediation expenses. The District seeks an additional $8,096.39 for payment

of legal fees and costs associated with the hearing and post-hearing arguments and pleadings. There

is no evidence in the record challenging the reasonableness of the District's costs and expenses of

$50,000.

The District seeks to recover its rate case expenses by a surcharge in the amount of $1.00 per

customer per month. The AU recommends to the Commission that this surcharge be reasonably and

appropriately added to the District's tariff until the rate case expenses of $50,000 are fully recovered.

D. Transcription Costs

1. ALJ's Analysis

In an initial prehearing order, the AU ordered a court reporter for the hearing. At the end

of the hearing, it was the ALJ's understanding that no party wanted the hearing transcribed. He took

evidence as to the proper allocation of per diem court reporting costs between Chisholm Trail and

Mr. Purcell's group. Subsequent to the hearing, the ED's Staff actually ordered the transcript.

Because the ED ordered and presumably paid for the full transcription cost when no other party

requested a transcript, it bears the costs of the majority of the $1,674.07 total cost. The ED credibly

argued that the per diem "base fee" costs of $340.00 ought to be subtracted from that total expense

and allocated between the two remaining hearing participants that can be assessed those expenses

under the Commission's rules: the District and the group represented by Mr. Purcell.

Based on the evidence and the Commission's allocation rules, the AU recommends that

100% of the $340.00 court reporter base fee should be attributable to Mr. Purcell's group.

Mr. Purcell used the majority of time at the hearing; therefore, he was directly responsible for most

of the $340.00 of costs. Additionally, Mr. Purcell was the only party to this proceeding who opposed
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the District's rates. Mr. Purcell's ultimate decision to press the rates opposition was unreasonable,

in the ALJ's judgment. The rate "increase" opposed by Mr. Purcell's group was relatively small

($0.25 per thousand gallons for consumption between 2,001 gallons and 10,000 gallons, which totals

$2.00 month). Moreover, he would not prevail based on any historical standard. Because of his

group's ultimately unwise decision to challenge the rates and request a hearing, the ALJ finds that

Mr. Purcell's group should bear 100% of the relatively small $340.00 per diem costs from the court

reporter.

VI. CONCLUSION

The ALJ recommends that the Commission adopt the attached Proposed Order:(I) finding

that the District's rates are just and reasonable; not unreasonably preferential, prejudicial, or

discriminatory; and sufficient, equitable, and consistent in application to each class of customers;

(ii) establishing the same rates and charges that are currently in effect for the District (with the

exception of the $1.00 surcharge for rate case expenses and establishment of $50,000 of rate case

expenses); and (iii) ordering 100% of the court reporting per diem "base fee" of $340.00 be assessed

to the Ratepayers represented by Mr. Purcell.

SIGNED February 8, 2006.

BILL ZUKAUCKAS
ADMINISTRATIVE LAW JUDGE
STATE OFFICE OF ADMINISTRATIVE HEARINGS
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TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

E

AN ORDER Denying the Ratepayer's Appeal of the Retail Water Rate Increase of
Chisholm Trail Special Utility District; SOAH Docket No. 582-05-
0003; TCEQ Docket No. 2004-0979-UCR

On , the Texas Commission on Environmental Quality

(Commission) considered the Ratepayer's Appeal of the Water Rate Increase of Chisholm Trail

Special Utility District (the Appeal). The matter was presented to the Commission with a Proposal

for Decision by Bill Zukauckas, an Administrative Law Judge with the State Office of

Administrative Hearings, who conducted a contested case hearing concerning the Appeal. After

considering the ALJ's Proposal for Decision and the evidence and arguments presented, the

Commission makes the following Findings of Fact and Conclusions of Law:

FINDINGS OF FACT

l. Chisholm Trail Special Utility District (the "District") is a conservation and reclamation

district located in Williamson, Bell and Burnet Counties, Texas.

2. On March 18, 2004, the Board of Directors of the District adopted new water rates.

3. The District's rates consist of a $35 per month base monthly fee (that includes 2,000 gallons)

and the following volumetric rate tiers:

a. $2.00 per 1,000 gallons between 2,001 and 10,000 gallons

b. $3.00 per 1,000 gallons between 10,001 and 20,000 gallons
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c. $3.25 per 1,000 gallons between 20,001 and 35,000 gallons
d. $5.00 per 1,000 gallons between 35,000 and 50,000 gallons
e. $7.00 per 1,000 gallons between 50,001 and 60,000 gallons
f. $7.50 per 1,000 gallons above 60,001 gallons

4. On June 14, 2004, ratepayers of the District filed a petition with the Commission appealing

the rates established by the Board of Directors of the District at its March 18, 2004 meeting

pursuant to Section 13.043(b) of the Texas Water Code. The petition was signed by more

than 10 percent of the ratepayers whose rates had been changed and who were eligible to

appeal.

5. On November 30, 2004, the State Office of Administrative Hearings conducted a preliminary

hearing regarding the petition filed by the ratepayers. At the hearing, the following persons

were granted party status: Chisholm Trail Special Utility District, the Executive Director of

TCEQ, the Office of Public Interest Counsel, Linda Johnson, Josephine M. Nors, Reg

Pierson, Russell Purcell, LeRoy Carlson, Cassius J. and Betty Mullen, Barbara Guest, Cathy

Harris, Brenda Bledsoe, Henry and Roxanne LaMuth, Kay Stafford, H.G. Lowery, Gayla

Corsentino, and Mary Wilson. Mr. Reg Pierson subsequently withdrew his party status.

6. The District mailed notice of the preliminary hearing to every customer of the District not

less than ten days prior to the preliminary hearing.

7. An evidentiary hearing was conducted on November 7, 2005.

8. The District's rates were calculated according to a Cost of Service Study dated

March 18, 2004.

9. The Cost of Service Study utilizes the cash basis methodology for the calculation of water

rates.

2
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10.
The cash basis methodology is a reasonable and appropriate methodology for calculation of

the District's revenue requirement.

11. The District is a political subdivision.

12. The cash basis methodology allows a political subdivision to recover its reasonable and

necessary operation expenses, debt service costs, and cash-funded capital outlays.

13. Under standard ratemaking principles, political subdivisions calculate rates based on the cash

basis methodology.

14.
The test year included in the District's Cost of Service Study was the District's 2002-2003

fiscal year.

15.
It is reasonable and appropriate to use the District's 2002-2003 fiscal year as the test year.

a. This is the most recent completed fiscal year prior to the adoption of the District's

current rates.

b. The audited financial statements were available for the District's test year.

16. The District's test year expenses were adjusted for known and measurable changes based

upon its budgeted expenses for the District's 2003-2004 fiscal year.

17. It is reasonable and appropriate for the District to adjust its test year expenses according to

its budgeted expenses.

a. The calculation of a utility's costs of service using budgeted expenses is appropriate

for a political subdivision.

b. Virtually all political subdivisions calculate the cost of service using budgeted

expenses.

c. This practice is consistent with standard ratemaking principles provided the budget

is a reliable forecast of anticipated expenses.

d. The District's actual expenses were within 3% of its budget, indicating the District's

budget is a reliable forecast of anticipated expenses.
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18. The total revenue requirement of the District is $3,450,110.00, calculated as follows:

ITEM AMOUNT
Water Rights $364,988.00
Wholesale Purchased Water $1,800.00
Well Site Costs $218,520.00
Electricity $202,450.00
Surface Water $93,527.00
Repairs $425,834.00
Vehicle $105,000
Equipment Costs $54,500
Cash-Fund Capital Outlays $279,093
Loan Expense $480,000
Office Expense $89,900.00
Salaries and Benefits $816,090.00
Professional Fees $130,000
Administrative Expense $100,000
Work-in-Progress Capital Improvement
Projects

$405,000

Miscellaneous Expenses $17,250.00
GROSS REVENUE REQUIREMENT $3,783,952.00
LESS OTHER REVENUES:

-Construction and Connection Fees
-Miscellaneous Fees

($174,542.00)

($333,842.00)
NET REVENUE RE Q UIREMENT $3,450,110.00

19. The District's revenue requirement is reasonable:

a. All costs and expenses are based on the District's test year expenses, as adjusted for
known and measurable changes.

b. All costs and expenses included in the District's costs of service are related to the
provision of water service.

c. All costs and expenses funded with non-rate revenues were excluded from the
District's costs of service.

d. The amount of costs and expenses included in the District's costs of service are
reasonable and necessary.

e. The revenue requirement was calculated under a cost of service study prepared in
accordance with standard ratemaking principles under the cash basis methodology.

4
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f. The revenue requirement funds the District's costs of service, consisting of the
District's reasonable and necessary operating, maintenance and administrative
expenses; debt service expenses; and a reasonable level of cash-funded capital

outlays.

g. The revenue requirement does not include any depreciation, return on investment or
other inappropriate or ineligible expenses.

20. The District's rates consist of an inverted block rate design.

21. It is reasonable and appropriate for the District to use an inverted block rate structure.

a. An inverted block rate structure is consistent with standard ratemaking principles.

b. An inverted block rate structure promotes conservation.

c. The District's volumetric rates increase 275% from the lowest rate tier to the highest

rate tier.

d. The increase in cost per tier, and gallonage included in each tier, is not consistent, but
under standard ratemaking principles, there is no standard number or size of blocks
in an inverted rate structure, nor is there a standard for how steeply the unit charges
for each of the blocks increase.

22. The District charges a base monthly fee of $35 per month.

23. The District's base monthly fee is just and reasonable.

a. It is common practice for utilities to charge a base monthly fee.

b. The District has fixed costs such as salaries, debt service, and water reservation
expenses that are incurred independently of the quantity of water sold.

c. A base monthly fee allows a utility to have a constant revenue stream to fund debt
service, salaries, water reservation fees, and other costs that are incurred regardless

of the quantity of water sold.

d. The elimination of the District's base monthly fee would cause the District's revenue
stream to vary significantly according to rainfall and other variables, potentially
jeopardizing its ability to pay its fixed costs and expenses, and the District's ability
to meet its coverage requirement for the issuance of additional bonds.

5
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e. The District's base monthly fee allows District customers to contribute to fixed
monthly expenses equally.

f. The District's base monthly fee recovers approximately 75% of the District's fixed
costs and is therefore not excessive.

g. The District does not fund variable costs with its base monthly fee revenues.

h. The elimination of the 2,000 gallonage component of the base monthly fee would
increase the costs of water service for fixed income and elderly customers of the
District.

24. The District's rates are just and reasonable.

a. The rates were calculated in accordance with standard ratemaking principles.

b. The rates recover the District's reasonable costs of service.

c. The rates incorporate an inverted block rate structure.

d. The District's base monthly fee is reasonable.

e. The rates are consistent with historical rate structures.

f. The rates promote conservation.

25. The District's rates are sufficient.

a. The District's rates were calculated to recover that portion of the District's total
revenue requirement to be funded from water revenues.

b. The District's rates pay for the District's administrative, operations, maintenance, and
debt service costs.

c. It is not reasonable or appropriate for a political subdivision that calculates rates
using the cash basis methodology to fund depreciation.

d. The District's rates do not fund depreciation.

e. The District may fund capital improvements through the issuance of bonds.

f. The issuance of debt to fund capital improvements allows the beneficiaries of the
improvements to pay for the costs of the improvements.
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26. The District's rates are not preferential or discriminatory.

a. The District has only one customer class.

b. The District's rates apply to all customers equally.

27. It is reasonable and appropriate for the District to recover rate case expenses in the total

amount of $50,000, calculated as follows:

a. Rate Consultant- $7,587.00

b. Pre-Hearing Legal Fees and Costs (including discovery, mediation, and hearing

preparation)- $34,316.61

c. Hearing and Post-Hearing Legal Fees and Costs- $8,096.39

28. It is reasonable to allow the District to recover its rate case expenses in the amount of

$50,000 through a surcharge in the amount of $1 per customer account per month, effective

upon adoption of this Order and to remain in effect until the District has recovered the total

sum of $50,000.

29. The District's current rates are just and reasonable; are not unreasonably preferential,

prejudicial, or discriminatory; and are sufficient, equitable, and consistent in application to

each class of customers.

CONCLUSIONS OF LAW

1. TEX. WATER CODE ANN. § 13.043 authorizes an appeal by the lesser of 10,000 customers or

10 percent of those ratepayers whose rates have been changed by a special utility district.
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2. The jurisdiction of the Commission to review the rates adopted by Chisholm Trail Special

Utility District on March 18, 2004 was properly invoked under TEX. WATER CODE ANN.

§ 13.043.

3. The rates adopted by Chisholm Trail Special Utility District on March 18, 2004 are just and

reasonable; are not unreasonably preferential, prejudicial, or discriminatory; and are

sufficient, equitable, and consistent in application to each class of customers for purposes of

TEX. WATER CODE ANN. § 13.043.

4. The surcharge set forth in Finding of Fact No. 28 is just, reasonable and non-discriminatory

and authorized under TEx. WATER CODE ANN. § 13.043.

5. The Ratepayers represented by Mr. Russ Purcell shall pay the transcription costs of the court

reporter, which is $340.00, within 30 days of the date this Order becomes final.

6. The Commission hereby establishes the following rates and charges:

a. $35 per month base monthly fee (that includes 2,000 gallons);

b. $2.00 per 1,000 gallons between 2,001 and 10,000 gallons;

c. $3.00 per 1,000 gallons between 10,001 and 20,000 gallons;

d. $3.25 per 1,000 gallons between 20,001 and 35,000 gallons;

e. $5.00 per 1,000 gallons between 35,000 and 50,000 gallons;

f. $7.00 per 1,000 gallons between 50,001 and 60,000 gallons; and

g. $7.50 per 1,000 gallons above 60,001 gallons

7. The Chief Clerk of the Texas Commission on Environmental Quality shall forward a copy

of this Order to all parties.
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8. If any provision, sentence, clause, or phrase of this Order is for any reason held to be invalid,

the invalidity of any portion shall not affect the validity of the remaining portions of the

Order.

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON

ENVIRONMENTAL QUALITY THAT:

1. The Ratepayer's Appeal of the Retail Water Rate Increase of Chisholm Trail Special Utility

District is denied.

2. The rate as originally set by the District remains in place with the addition of a $50,000 rate

case expense added to the tariff and surcharged at a rate of $1 per customer account per

month, effective immediately and remaining in effect until the District has recovered the total

sum of $50,000.

3. All other motions, requests for entry of specific findings of fact or conclusions of law, and

any other requests for general or specific relief not expressly granted herein, are hereby

denied for want of merit.

4. The Ratepayers group represented by Russell Purcell shall reimburse the Executive Director

$340 of the of the $1,674.07 court reporting costs expended by the Executive Director.

5. The Chief Clerk of the Commission shall forward a copy of this Order to all parties.

6. If any provision, sentence, clause or phrase of this Order is for any reason held to be invalid,

the invalidity of such shall not affect the validity of the remaining portions of the Order.
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7. The effective date of this Order is the date the Order is final, as provided by 30 TEX. ADMIN.

CODE § 80.273 and TEX. Gov'T CODE § 2001.144.

ISSUED:

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

Kathleen Hartnett White, Chairman
For the Commission
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