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House Bill (HB) 1600 and Senate Bill (SB) 567 83ra
Legislature, Regular Session, transferred the functions
relating to the economic regulation of water and sewer
utilities from the TCEQ to the PUC effective
September 1, 2014.
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June 18, 2014

Ms. Bridget Bohac, Chief Clerk VIA ELECTRONIC FILING
Texas Commission on Environmental Quality
12100 Park 3 5 Circle
Bldg. F - Is' Floor
Austin, Texas 7871 l -3087

Re: West Travis County Public Utility Agency's Response to Travis County
Municipal Utility District No. 12's Original Petition;
TCEQ Docket No. ?tl l4-(1439-UCR; SOAH Docket No, 5$2-14-33382

Dear Ms, Bohac:

In follow-up to the June 11, 2014 SUAH preliminary hearing in the above-referenced
matter, enclosed please find West Travis County Public Utility Agency's Response (the
"Response") to Travis County Municipal Utility District No. 12's Original Petition. This
Response was previously filed with the Texas Commission on Environmental Quality on April
11,2014.

If you have any questions or othemise; do not hesitate to contact me at the above listed
number.

Sincerely,

David J. Klein

DJK+'Irrir
Enclosure

cc: Service List

4455934.1

Lloyd Gosselink Rochelle & Townsend, PC
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SERVICE LIST

SOAH DOCKET NO. 582-14-3382
TCEQ DOCKET NO. 2014-0439-UCR

FOR TRAVIS COUNTY MUD NO. 12:
Kay Trostle
Smith Trostle & Huerta LLP
4401 Westgate Blvd., Ste. 330
Austin, Texas 78745
(512) 494-9500 (phone)
(512) 494-9505 (fax)

,smithtrostle.comktrostle(&

FOR HAYS COUNTY:
Mark D. Kennedy
Hays County
Office of General Counsel
111 E. San Antonio St., Suite 202
Austin, Texas 78701
(512) 393-2208 (phone)
(512) 392-6500 (fax)

FOR WEST TRAVIS COUNTY MUD NO 5:
Randall Wilburn
3000 South IH 35, Suite 150
Austin, Texas 78704
(512) 535-1661 (phone)
(512) 535-1678 (fax)
(512) 431-8442 (cell)

FOR CITY OF BEE CAVE:
Jim Haley
The Akers Law Firm
6618 Sitio Del Rio Blvd., Bldg
Austin, Texas 78730
(512) 810-2142 (phone)
(512) 233-0801 (fax)
j haley( îc ,txcityattorney. com

FOR THE EXECUTIVE DIRECTOR:
Ron Olson
Texas Commission on Environmental Quality
Environmental Law Division
P.O. Box 13087, MC-173
Austin, Texas 78711-3087
(512) 239-0600 (phone)
(512) 239-0606 (fax)
ron. olson(&tceq.texas. gov

FOR THE PUBLIC INTEREST COUNSEL:
Rudy Calderon
Texas Commission on Environmental Quality

Office of Public Interest Counsel
P.O. Box 13087, MC-103
Austin, Texas 78711-3087
(512) 239-3144 (phone)
(512) 239-6377 (fax)
rudy. calderon(a-) tceq.texas. gov

FOR THE CHIEF CLERK:
Bridget C. Bohac, Chief Clerk
Texas Commission on Environmental Quality
P.O. Box 13087, MC-105
Austin, Texas 78711-3087
(512) 239-3300 (phone)
(512) 239-3311 (fax)

FOR SOAH:
Honorable William G. Newchurch

E, Ste. 102 Administrative Law Judge
State Office of Administrative Hearings
William P. Clements Office Building
300 West 15th Street, Suite 502
Austin, Texas 78701
(512) 475-4993 (phone)
(512) 322-2061 (fax)

4455167.1
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TC:.CQ DOCKET NO. 201 4_I1439-I1C'I2

PETITION OF TRAVIS COUNTY §
MUNICIPAL UTILITY DISTRICT §
NO. 12 APPEALING CHANGE OF § BEFORE THE
W140WHOLESALE WATER RATE S §
IMPLE MENTED BY WEST § TEXAS COMMISSION
TRAVIS COUNTY PUBLIC §
UTILITY AGENC"Y°, AND THE §

ONCITY +(J►FI3EE CAVE, TEXAS, §
HAYS Gl? UN":I' k', 'I' EXASAN1:3 §
wFS`r TRAVIS COY^TT17 § ENVIRONMENTAL QUALITY
MUNICIPAL UTILITY DISTRICT §
NO. 5 §

WEST TRAVIS COUNTY PUBLIC UTILITY AGENGY'S RESPONSE TO TRAVIS
COUNTY MUNICIPAL UTILITY DISTRICT NO. 12'S ORIGINAL PETITION

TO: 7'FIEEXF.CU7'fi%'E .Ltl'R^CTM OF T'IfL` T^1S CO-kMSS7OX ON E'NTIMONMENTAL
QUALITY-

COMES NOW, Respondent West "T"ravis County Public Utility Agency (°Jf17'CPLI.^1"),

by and through its undersigned attorneys of record, mid files this Response (the "Response") to

the Petition filed by Travis County Municipal Utility District No. 12 (the "Petilioner")'

apFealin{.* WTCPUr'1's wholesale waterr rates charged pursuant to a wholesale water services

contract (the "Petition"). The Executive Director should deny the Petition because (1) Texas

Water Code §§ 11 .036, i 1.Q41, 1?.0I3, statutes cited by Petitioner in its Petition, do not apply to

services provided by WTCPUA to the Petitioner tinder their written agreement, and (2) the

Petition does not :̂ allege specific facts as to how WTCPUA's water treatment service rates

adversely affe.ct the public interest, which is required under Texas Water Code § 133.043(f)2 and

30 Texas Administrative Code (`TA+G"') §§ 291.130(b) and 291.133(a). Alternatively, if the

Executive Director decides that the Petition should be referred to the State Office of

Petitioner has brought the Petition on behalral'itself and 'I'ravis County Municipal Utility District Nos, I t and 13.
' This statctt. is «atuated in Corlj Ltr,ctiort with Texas Local Government Code § 572.061 (d).

WTCPUA's Response to West Travis County MUD No. 12's Petition Page I of 10
438S2t"1?A
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Administrative Hearings ("StJAIT") for a coixttystcd cazie hearing, then such hearing should be

limited to Texas, Water Code § 13.043(l) and the TCEQ's corresponding rules, and conducted

under a bifurcated process because the WTCPUA does not agree to hold a consolidated hearing

under 30 TAC § 291.1 32(d).3 In support of its Response and for cause, WTCPUA would

respectfully show the fol lc>wing;

I. BACKGROUND

On October 22, 2009, the Lower Colorado River ALLAuthority ("LCR 4"), entered into a

certain "Wholesale Water Services Agreement" ("Wholesale Agreemenf} with Petitioner,

providing irt part that for a specified rate, the LCRA will divert, treat and deliver Petitioner's raw

water supply that it ohtains from LCRA. under a separate raw water agreemezit.4 Such services

are defined in the Wholesale Agreement as "Wholesale Water Scrvicus:'°5 Additionaily, the

Wholesale Agreement affords LCRA with the ability to modifi^• the rates charged for the

provision of Wliolesale Water Services.6

W'1'Cl'UA is a public utility agency and political stjbdivision of the state governed by

Chapter 572 of the Texas Local Government Code, and on March 19, 2012. LCRA subsequently

assigned the Wholesale Agreement to Vt^TCP[JA (with the e^cpress wrtten consent of Petitioner).

However, WTCPUA is not a successor in interest to LCRA for the raw water agreement. In

other words, 'UVTC.I'L► A only treats Petitioner's raw water supply, a supply that Petitioner obtains

from LCRA, to a potable water quality.

1 The bifurcated contested case l earirsg proc,^ss is as follows; SQAH must first conduct a contested case hearing on

whether the prc,^tested rate is edver;^^ to the public interest, and then, at the direction of the TCF.Q, conduct a second

contested case hearing on the wholesale provider's cost of service

' Wholesale Agreement, Sections 3.0I(a) and 4,01. A. copy of the AL,,rcc:rnint Regarding Transfer of Operations of

the 'West Travis County Water System from the Lower Colorado River Authority to the West Travis County Public

Utility AfIcncV, which assigns the Wholesale Agreement from 1.CC{A to die WTCPUA, which includes the

Wholrsule ALr^mment as an Exbibit, is attached hereto as Exl-.ibit-A,.

s ^,^,1iolcsalv Agr4eniant, Section 1.UI,
Wholesale Agreement, Section 4.0t (£).

WTC:t'LIA's Response to Was1 "[-mvi:, County MUD No. 12's Petition t'a:L; ?od' 10sm^
43852.07.4
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On November 21, 2013, the Board of Directors of WTCPUA adopted an order amending

(reducing) the rates charged by WTCPUA to Petitioner under the Contract to treat the

Petitioner's water supply. WTCPUA provided written notice to Petitioner of the Vv'TCi'L1A's

revised rate changes on December 17, 2013. Then, on March 6, 2014, Petitioner rllcd its appeal

of the wholesale rates charged to Petitioner by WTCPUA pursuant to the Wholesale Agreem--nt

with the TCEQ under Texas Water Code §6, 11.036, 11.041, I2.0I3, and I3.{}43(f) and the Texas

Local Government Code § 572.061 (d). As discussed in more detail in this Response, Petitioner's

claim: should be denied and the Petition should be dismissed.

11, PETITION DOES NOT TRIGGER TCE Q JURISDICTION UNDER TEXAS
WATER CODE, §§ 11.036,1.1.041,12.Q13

Petitioner incorrectly asserts that the 'i C:EQ has jurisdiction to consider this appeal under

Texas Water Code §§ 13.041 (Denial of Valer: Complaint), 11.036 (Conserved or Stored Water:

Supply Corxtrcict ), and 12,013 (Rate Fixing P"aer), and these portions of the Petition should be

denied. In short, th.esc .̂ statutory provisions do not apply to the services provided and rates

charged by WTCPUA to Petitioner under the Wholesale Agreement.

A. Jurisdiction Is Nint Available under Texas Water Code § 21,041

The jurisdiction granted by the Legislature to the TCEQ under Texas Water Code §

11.0417 does not apply to the Wholesale Water Services provided by WTCPUA to Petitioner.

Accardin^[v, Petitioner may not appeal the Agency's wholesale water rates under this statutory

provision. Section 11.041(a) states that a person, "entitled to receive or use water fron;...any

conserved or stored supp1y" mav file a complaint in the form crI'a petition showing:

(1) that he is entitled to receive or use the water;

7 Petition, Section 1[7, at page 3.

t'v"TCPUA's Response to West Tmvis C:munC.y NI[1I7 No. 12's Petition NL^e 3ot`1t1
1395207A
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(2) that he. is willing and able to pay a,iust and reasonable price for
the water;

(3) that the party^ owning or controlling the water supply haswa%x
not contracted to others and available for the petitioner's use;. and

(4) that the party owning, or controlling the water supply falls or
refuses to supply the mailable water to the petitioner, or that the
price or rental demanded for the available water is not reasonable
and just or is dascriminatory..&

Here, the IXhoIcsale Agrcualcnt docs not contemplate WT{;PL.iA selling inti= of its water

supply to Petitioner.. The Wholesale Agreement specifically provides that WTCPUA "agrees to

provide ^N'liolesare Water Services to [Petitioner]... -for raw water purchased from LCR.A."

pursuant to the raw water contract between Petitioner and LGRA.g As defined under the

Wholesale Agreement:

"Wholesale Water Services" means the diversion of raw water
from the Colorado :River, the transmission of the raw water to a
place or places of treatment, the trea:rnent of the -,vater into potable
form and the transmission of the potable v^^ater to the Delivery
Point, 10

Thus, it is impossible for VVTCPiJA. to deny providing a water supply to Petitioner, because

WTCPUA is merely a vehicle treating and delivering Petitioner's raw water supply, which

Petitioner has secured through a separate raw water contract VIVith the LCRA. Rather, Texas

Water Code § 11.041 is the appropriate statute if LCTtA denied providing a water supply to

Petitioner. Consequently, jurisdiction for Petitioner's appeal of the Agency's wholesale rates is

not available under Texas Water Code § 11.04 1, and the Executive Director should deny this

portion of the Petition.

$ Tex. tVati:r Code 5, 11.041 (a)(west 2014).
I Va`h.olcsal:: Agrecnncnt, Section Mj [.a. at page 6.

1a Wholesale Ag-:eeiaient, Section 1.01 at page 5.

WTCPUA's Response to West Travis County MUD No. 12's Petition [3^^-e 4 of 10

4385207-4
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B. Jurisdiction, Is Not Available Under Texas Water Code § 11.036

Additionally, Texas Water Code § 11.036 does not provide a basis for T CE- Q jurisdiction

in this matter beeatase this law does not apply to the Wholesale Water Service's provided by

WTCPUA to Petitioner. Section 11.036 addresses the price and terms of a contract to provide

water supply from an entity that has in its "possession and control any storm water, flood%vater,

or rainwater that is conserved or stored" pursuant to Chapter 11 of the Texas Water Code. 11 As

stated in detail in Section A of (his Respunse, above, WTCPUA does not provide or charge rates

for a water supply under the Wholesale Agreement; rather, the Wholesale Agreement

contemplates the diversion, treatment and delivery of a raw water supply secured by Petitioner

through a separate contract with the LCRA.. Thus, since WTCPUA is not providing a water

supply to Petitioner under the Wholesale Agreem:.nt, Petitioner's appeal of WTCPUA's

wholesale rates for such services is not available under `I'^:xcts Water Code § 11.036 and the

Executive Dir,^etor should dismiss this portion of the Petition.

C. Jurisdiction Is Not Available under Texas Water Code § 12.013

Next, Texas Water Code § 12,013, another law cited by Petitioner as a basis to appeal

WTCPi1A's Wholesale Water Service ratcs, t2 does not apply to the services provided under the

Wholesale Agreement, and the Executive Director should deny this portion of the Petition as

well. Section 12.0I3(a) states that the "utility commission shall fix reasonable rates for the

furnishin; of raw or treated water for any purpose mentioned in Chapter 11 or 12" of the Texas

Water Code. 13 As discussed in Subsections ILA. and B., above, Petitioner's claims of

.jurisciiction under Texas Water Code § 11.036 and 11.041 are not applicable to the rates charged

by WTCPtJA to Petitioner becartse, the WTCPUA's rates are for Wholesale Water Services, not

T. Water Code § 11.U3 6 (n), (b).
Petit:an. Section tII, at page 3.

13 Teti. Water Code § 12.013(a)4wo,' 2014).

WTCPUA's Response to West Travis County ME.►TJ No. 12`s Petition Page a of 10
,t3M--,07A
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for providing a water supply- reear^dless of whether that ^vat^:r supply is raw or treated.

`I'heref'ore;, Texas )Vater Code § "12.0I3 is not applicable in this appeal and jurisdiction is not

available under this provision.

l`IL PETITION FAILS TO ALLEGE FACTS RE GARDING THE RATES AS
REQUIRED IT-TINDER 30 TAC § 291.130(B)

The Executive Director should deny the Petition because the Petitioner has failed to

allege specific facts explaining how WTCFLTA's reducedt4 water treatment service rates charged

to Petitioner adversely affect the public interest, as required under 30 TAC § 291.130(b). TCEQ

Rule 291.130(b) provides that "The petition must clearly state the statutory authority which the

petitioner invokes, specific , f'crctrcrzC allegations, and the relief which the petitioner seeks"

(emphasis added), Here, Petitioner argues that the TCEQ has jurisdiction to Qoi-isider this

Petition under several statutes and regulations, including Texas Local Government Code ^

572.061(d), Texas Water Code § 13.043(f)a and 30 TAC §§ 291.130 and 291.131. IIowever,

,A-hile Petitioner devotes much of its Petition to detailing its opinion of the chronoln gy between

Petitioner, I.CRA: and WTCPUA, it fails to allege specific tacts Of h0W the new, reduced rates

identified in the December 17, 2013 letter from WTCPUA to Petitioner adversely affect the

public interest.

IV. WTCrLiA'S REQUEST FOR BIFURCATED CONTESTE D CASE HEARING
PROCESS

Procedurally, if the Executive Director decides that the Petition sh4uld be referred to

SOAH for a contested case hearing, then such referral nit7st be for a bifurcated hearing process

under 30 TAC §§ 291.132(a) and 291.134(b). Under these TCEQ rules, the Executive Director

ca The, WTCE'I3A's Avtiotc:sale water rates efffecCive January 1, 2014, charged on Petitioner were less than the

1V°rCPUA's whci[esalt rates charge to Petitioner in 2U13,

W1"CPtJA's Response to West Travis County MUD No. 12's Petition Page G of 10

43$5207A
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is required to first refer t1Z ^i Petition to SOAH for a contested case hearinL,:; on whether the

protested rates adversely affect the public interest; and then. in the event that the Commissioners

of the TCFQ determine that the protested rates adversely affect the public interest, the

Comizkissioners must refer the matter Luck to SOA.I I for a second contested case h; zring on the

determination of the cost of service for such protested rates.

As noted by Petitioner, 30 TAG § 291.132(d) only authorizes the Executive Director to

hold a consolidated contested case hearing on the public interest and cost of service "if the seller

and buyer so agree..." IIerc, however, while Petitioner is willing to hold a consolidated.

contested case hearing, WTCPUA is not wilting to agree to a consolidated evidentiary hearing.

WTCPUA asserts that its protested -^vater treatment service rates pursu:.aut to the NVholesale

Agreement do not adversely affect the public interest under 30 Texas Administrative Code

§291.1.31(a). Accordingly, there is no cost-efficient or tirme-efficient reason for WTCi'^JA, its

other ratepayers, TCEQ, or SUA1-I to conduct an t.ain.ceessary contested case hearing concerninl-

WTCPUA's cost of service,

V. REQUESTED RELIEF

WHEPk:1=UIZE PREMISES CONSIDERED, WTCPUA, as Respondent in this matter.,

respectfully requests that the Executive Director deny the Petition because Texas Water Code §§

11.636, 11.041, 12.013 and Texas Local Government Code § 572.061 (d) do not apply to written

contracts to treat a separately owned raw water supply and the Petition does not allege how the

WTCPiIA.'s rates violate the public interest, which is required tinder Texas Water Code §

13.043(o and 30 TAC § 291.130(b). AIternativeIv, if the Executive Director decides that the

Petition should be referred to SOAH for a contested case hearing, then such bearing should be

limited to Texas Wator Code § 13.043(o and must be separated to first consider NvIiether the

Vv7CPUA°s contested rates adversely affect the public interest and second to determine whether

WTCPUA',s Response to %Vcst Tra.vis County MLtt? N. 12's Petition Page 7of 10
=1385207.4
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the WTC:PUA's rates correspond to its cost of service, because WTC°>PUA. does not agree to hold.

a consolidated hearing tinder Title 30 TAC § 291.132(d).

WTCPUA FURTHER REQUESTS that the Executive Director grant WTCPUA such

other and further relief to which it may be entitled.

Respectfully submitted,

LLOYD, {GOSSLLINK, ROCHELLE &
TOWNSEND, P.C.
816 Congress Avenue, Suite 1900
Austin, Texas 78701
Telephone: (512) 322-5800
Facsimile: (512) 472-0532

David
State Bar No. 24041257

Stefanie P. Albright
State Bar No. 24064801

ATTORNEYS FOR THE WEST TRAVIS COUNTY
PUBLIC UTILITY AGENCY

LV'T'CPUA's Response to West Travis Caiknty° MUD No. 12's Petition Pagge: 8 U i' 10
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CERTIFICATE OF SERVICE

Icertift, that a true and correct copy of the 1tYest Travis County Public Utility Agency's
Response to Travis County Municipal Utility Districi No. 12's Original Petition was served on
the following by U. a. Regular Mail, Certified Mail (return receipt requesteci), c:.l:;c.trvnic mail,
hand deliven, anri;or facsimile at the address listed below on this l Ith day of April, 2014.

FOR THE APPLICANT:
J. Kay Trostle
Smith Trostle & Huerta LLP
4401 Westgate Blvd., ate. 330
Austin, Texas 78745

INTERESTED PARTIES:
Mike Murfec
Bill Goodwin
City of Bee Cave
4000 ^'ralleria. Parkway
Bee Cave, Texas 78738

FOR THE WAT.E:R. SUPPLY DIVISION:
Lisa Fuentes, Team Leader
Water Supply Division, 3rd Floor, Bldg. F
Texas Commission on Environmental Quality
1200 Park ' )5 Circle
Austin, Texas 78753

FOR. THE PUF3LIC INTFRE.ST Ct}UNSF.L:
Bias J. Coy, Jr., Attorney
Public Interest Counsel
Texas Commission on Environmental Quality
12I00 Park 35 Circle, 41h Floor, Bldg. F
Austin, Texas 7875' )

Larry Fox
West Travis County MUD No. 5
P.O. Box 150068
Austin, Texas 7877:5-0068

Ray Whisenant
Hays County Commissioners Court
l 11 F. San Antonio St., Ste. 300
San Marcos, Texas 78666

David J.Alein

WTCFUA's Response to West Travis County MUD No. E'?,.s Petition Page 9 of 10
4395207.4
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EXHIBIT A

Agreement Regarding Transfer of Operations of the West Travis County Water System/
Wholesale Agreement

WTCPt.JA's Response to West Travis County MUD No. 12's Petition Page to or t 0
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AGREEMENT REGARDING TRANSFER OF OPERATIONS OF THE WEST TRAVIS
COUNTY WATER SYSTEM FROM THE LOWER COLORADO RIVER AUTHORITY,

TO THE WEST TRAVIS COUNTY PUBLIC UTILITY AGENCY

This Agreement Regarding Transfer of Operations of the West Travis Count}; Water
System from the Lower Colorado River Authority to the West Travis County Public Utility
Agency (this -Agreement') is made by and between the Lower Colorado River Authority (the
"LGRA'°), Travis County Municipal Utility District No. 12 (the "Prstrict"), and the West Travis
County Public Utility Agency (the °`PC,rA"), to be effective as of March 19, 2012 ("Effective
Date'a).

RECITALS

The LCRA. is a conservation and reclamation district operating under Article 3CF'V,
Section 59 of the Texas Constitution.

The PUA is a public utility agency formed by the City of Bee Cave, Hays County, and
West Travis County Murticipal Utility District No. 5 for, among other purposes, the purpose of
acquiring the West Travis County Water System (the "System) from the LCRA in order to
maintain public ownership.

The District is a conservation and reclamation district created and Operating pursuant to
Chapters 49 and 54 of the Texas Water Code.

The District and the LCRA previously entered into that certain Wholesale Water Services

Agreement Between Lower Colorado River Authority and Travis County Municipal Utility

District No. 12 dated October 22, 20(}9 (the "Water Services Ceatttract") governing the LCRA's
provision of wholesale water services from the System to the District on behalf of the District,
Travis County Municipal Utility District No. I i ("District No. 11") and Travis County
Municipal Utility District No. 13 ("District No. 13").

The LCRA and the PUA have entered into that certain Utilities Installment Purchase
Agreement dated January 17, 2012 (the "S"ale and Transfer Agreement") pursuant to which the
LCRA has agreed to convey all of its rights, title and interests in the System to the PUA for

ownership, operation and maintenance, subject to any outstanding obligations and
responsibilities applicable to the LCRA with respect to the System, including the LCRA's
obligations under the Water Services Contract.

The purchase price under the Sale and Transfer Agreement is to be paid in installments
and the conveyance of the System from the LCRA to the PUA will not be complete until the date

of the "Final 2019 ,i;ncaitv Payrzzeal" under and as such terms are defined in the Sale and Transfer

Agreement (the "Closing"); however, the LCRA wishes to transfer, and the PUA wishes to
assume, operations and maintenance responsibilities for the System prior to the Closing. The.
LCRA and the PUA have requested that the District consent to the LCRA's transfer and the
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P(TA's assumption of such operations and maintenance responsibilities under the Water Services

Contract during the term of the Sale and Transfer Agreement in advance of the Closing. The
District is willing to do so, on the terms and conditions of this Agreement.

AGREEMENT

For good and valuable consideration, the parties agree as follows:

t. The LCRA hereby assigns to the PUA, and the PUA hereby assumes and agrees

to perform, all responsibilities, obligations and duties of the LCRA under the

Water Services Contract related to operation and maintenance of the System and

the deI i very of wholesale water service as provided therein effective as of March

19, 2012. Subject to the terms of this Agreement, the District consents to such

assignment and assumption; provided, however, that if (a) the LCRA does not

finally convey and transfer all legal title and capacity interests in the System to

the PUA on the date of the Closing (the "Closing Dare"}, or (b) if (i) the Closing

Date does not occur on or before June 1, 2019 or (ii) the Salo and Transfer

Agreement terminates, for any reason (either, the "7"errnination Dare"), then all of

the District's consents under this Agreement and such assignment of

responsibilities, duties and obligations under the Water Services Contract will

immediately terminate as of the earlier to occur of the Closing Date or the

Termination Date and all responsibilities, obligations and duties of the LCRA

under the Water Services Contract will revert to and be and remain binding upon

the LCRA as of that date. Nothing contained in this Agreement will be deemed or

construed to amend, diminish or affect the District's rights, the obligations of the

LCRA or the obligations of the PUA, as the LCRA's assignee, under the Water

Services Contract.

2. The LCRA acknowledges and confirms that the Connection Fees (which term will

mean the connection fees paid or to be paid by the District under Section 4,01.a.

of the Water Services Contract) listed ort Exhibit A, attached hereto and

incorporated herein by reference, have been paid by or on behalf of the District

under the terms of the Water Services Contract and have been received by the

LCRA (the "Paid Connection Fees"). The LCRA and the PLIA have requested

that, in connection with the assignment and assumption described in Paragraph 1,

the District consent to the transfer of the Paid Connection Fees to the PUA. The
LCR,4. and the PUA each confirm and agree that the District is entitled to and will

received full credit for the Paid Connection Fees under the terms of the Water

Services Contract, and that neither the Sale and Transfer Agreement, the

assignment and assumption described in Paragraph 1, the provisions of this

Agreement or the transfer of the Paid Connection Fees to the PUA will affect or

2
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diminish such credit or the District's rights under the Water Services Contract.
Subject to the foregoing, the District consents to the LCRA's transfer of the Paid
Connection Fees to the PUA.

3. The LCRA and the PCJA have advised the District that, in connection with the
assignment and assumption described in Paragraph 1, the LCRA desires, until the

earlier to occur of the Closing Date or the Termination Date, to delegate to the

PtIA the authority to collect the Connection Fees payable under the Water
Services Contract and the authority to set and collect the Monthly Charges and

Volume Rates (which terms will mean the monthly charges payable by the
District under Section 4,0l,d, of the Water Services Contract and the volume rate

payable by the District under Section 4.0i.e. of the Water Services Contract,
respectively and will be referred to in this Agreement collectively the "Water
Services Contract Fees"). The I.CR.A and the PUA agree that the District is
entitled to and will received full credit for all Connection Fees and/or Water
Services Contract Fees paid to the PI.IA under the terms of this Agreement, as if
the District had paid such Connection Fees and/or Water Service Contract Fees to
the LCRA, and that neither the Sale and Transfer Agreement, the assignment and

assumption described in Paragraph I, the provisions of this Agreement or the

payment of the Connection Fees and/or Water Services Contract Fees to the PLTA.
will affect or diminish such credit or the District's rights under the Water Services
Contract, Subject to the foregoing, and provided that all Connection Fees arc
collected and credited and all Water Services Contract Fees are set, collected, and
credited in strict accordance with the terms of the Water Services Contract, the

District agrees that the LCRA may delegate to the PUA authority to collect the
Connection Fees and to set and collect the Water Services Contract Fees under the
Water Services Contract until the earlier to occur of the Closing Date or the
Termination Date. The PUA shall bill and collect payment from the District in
strict accordance with the terms and conditions of the Water Services Contract.

4. The LCRA, the PUA and the District agree that the monthly and annual reports
from the District for Connection Fees described in Section 4.0lb. and Section
4.04b. and 4.04c. of the Water Services Contract and any Connection Fees or
Deficiency Amounts (as defined in Section 4.0l,a. of the Water Services
Contract) shall be submitted to the PUA at the following address:

West Travis County Public Utility Agency
Attn: Autumn Phillips
Municipal Accounts & Consulting
8834 N. Capital of Texas Highway Suite 150
Austin, Texas 78759

3
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^. The LCRA, the PUA and the District agree that the copies of final subdivision
plats required to be provided to the LCRA under Section 4.04a. of the Water
Services Contract shall be submitted to the PUA at the following address:

West Travis County Public Utility Agency
Attn: ^"r̀e org eMu rfee
11f}1 South Capital of Texas Highway Suite #dI10
West Lake Hills, Texas 7g746-6482

fi. By execution of this Agreement, the District expressly or►nsents to the I..CRA's

assignrrzent of all of its rights, title, interest, obligations and responsibilities under

the Water Services Contract to the PL.iA (the "Ass^gned Rcght,r ancl Qbtr.Qatron5)

on the Closing I3ate subject to and cortditicsned upon the FUA's assumption and

xgrecment to fterform the Assigned Rights and Clbligatiorts and, effective as of

and contingent upon the full performance caf the vbl'xgations of both the LCRA

and the PU,4 under the Sale and Transfer Agreement on the Closing Date., the

District relemse,s the LCFtA, from all Assignet.l P,ights and C}bligations arisieg on or

after the Closing Date•, provideti, however, that such consent and release shaIi not

bo effective in the event the District has previously issued a written nQtice of

riefault under the Water Services Cttntract to the PUA artdJor the LCRA that has

not bcen resolved as of the Closing Date,

7, A,ll rtotices, requests artd demands to be made hereunder to the parties hereto shall

be in writing (r►t the addres.ses set fortb below) arzd rnay hc given by any of the

foflowing means: persortal delivery, reputable overnight courier service, or

certifiod> first class ma:il, return receipt requcsted. Any comrnnnieaticrn sent

pursuant tct this Agreernent shall be deerneti received upon the earlier of actual

receiPt or three (3) days after deposit to cuurier ctr the mail scrvice, Ttte addresses

are a.s fallows and rnay be changed by notic+e to tlie other garties in the manner

provideci in tttis Agreeznent:

Ta the l:r?istrict: Travis County Municipal Utility District No. I2
c% Armbrust 8r: Brown, PLLC
t{}C} Congress Avenue, Suite t3t3U

A.ustin. Tes;as 78701

To the P>`JA; 1rVest Travis County P€tblzc [.Ftility Agency
Attn: General Manager
I2t 17 Bee Cave Road
Suiidrng 3, Suite 12{J!
Bee Cave, Texas 78735
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cc: Lauren Kaiisek
Lloyd Gosselink Rochelle & Townsend, P.C.

8i fi Congress Avenue, Suite I900

Austin, Texas 78701

To the LCRA: Lower Colorado River Authority
Attn: General Manager
Cc: Madison Jechowt  Associate General Counsel
370(} Lake Austin Blvd.
Austin, Texas 78703

8. This Agreement shall be binding upon and inure to the benefit of the LCRA, the
District, and the PUA and their successors and permitted assigns. Nothing in this
Agreement constitutes or will be deemed to be a consent by the District to any
assignment of the Water Services Contract to any party other than the PUA.

9. This Agreement will be governed by and construed in accordance with the laws of
the State of Texas without giving effect to the provisions thereof relating to
conflicts of laws.

to. This Agreement may not be modified in any manner or terminated except by an

instrument in writing executed by all of the parties hereto. The provisions of this

Agreement are severable and, if any term, covenant or condition of this

Assignment is held to be invalid, illegal or unenforceable in any respect, the

remainder of this Agreement will not be affected and, in lieu of the term, covenant

or provision that has been deemed to be illegal, invalid or unenforceable, a

provision that is as similar as possible, but is legal, valid and enforceable, will be

deemed to be added to this Agreement in order to effect, to the maximum extent

possible, the intent of the parties as expressed in this Agreement. This Agreement

may be executed in any number of counterpart originals and each counterpart
shall be deemed to be an original.

ti.. This Agreement shall be in effective from the Effective Date until the first to

occur of the Closing Date or the Termination Date,

IN WITNESS WHEREOF, the LCRA, the District and the PUA have duly executed this

Agreement on the date or dates indicated below, to be effective as of the Effective Date.

5
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LOWER COLORADO RIVER AUTHORITY

.I kniia^ Doi) t-IaY111S
chic, f Operations Ot'Ficcr

Date: - f /7-

ATTEST-

=By:
Ni1Ellf:;

^^"_ JC.'r . t^1.. ^ .^ f^^• ^Title:
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WEST TIUMS COUNTY PUBLIC IJTII,I'I'y
AGENCY

Qy;___^^^"^'``
Name: Larry Fox

Da te:: --.A„

N

Ti
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THE DISTRICT:

TRAVIS COUNTY MUNICIPAL UTILITY
DISTRICT NO. 12, a political subdivision of the
State of Texas

By:

Its: Vu -o ♦ sN -s^-s^i^^

Date: ^W / F- f ^-'
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EXMBIT A

WHOLESALE WATER SERVICES AGREEMENT
BETWEEN

LOWER COLORADO RIVER AUTHORITY
AND

TRAVIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 12

This WHOLESALE WATER SERVICES AGREEMENT ( this i` _ . . . eentent") is made and
entered into by and between LOWER COLORADO RIVER AUTHORITY, a conservation and
reclamation district created and functioning under Article 16, Section 59 of the Texas
Constitution and a political subdivision of the State of Texas {`<LCR14'') and TRAVIS COUNTY
IvtMCIPA.L UTILITY DISTRICT NO. 12, a conservation and reclamation district created and
functioning under Article 16, Section 59 of the Texas Constitution and Chapters 49 and 54,
Texas Water Code ("District No. 12").

RECITALS

1. LCRA owns and operates the West Travis County Regional Water System consisting of a
raw water intake and pumping system, a water treatment plant near Bee Cave, Tem,
treated water storage facilities and treated water transmission and distribution facilities
which have been designed to serve the needs of its customers in western Travis County
(collectively, the ".i;^! stem 1.

2. LCRA and District Na. 12 entered into a Water Sale Contract on or about September 25,
2008 (the "Raw Water G©atrgct"), under which LCRA will provide District No. 12 with
raw water from the Colorado River for use by District No. 12, Travis County Municipal
Utility District No. II e"DFstrict No, 11"} and Travis County Municipal Utility District
No. 13 {"District No. 1.3'^ for municipal purposes, In this Agreement, District No. 11,
District No. 12 and District No. 13 are sometimes individually referred to as a "13istfict'
and collectively referred to as the "^i^trrct^".

3. The Districts are currently negotiating an agreement between themselves (the "District
Shared Facility rfgreemen^^ under which District No. 12 will manage certai.n water and
wastewater facilities and services that will be shared by the Districts, including the
wholesale water services to be provided by LCRA, under this Agreement.

4. District No. 12 desires to obtain wholesale services for the treatment of raw water and
delivery of potable water to District No. 12, on behalf of the Districts, from the LCRA.
System, and LCRA desires to provide such services to District Na. 12, on behalf of the
Districts.

5. The Districts will be responsible for construction of all improvements necessary to
deliver the potable water provided by LCRA under this Agreement from the I7elive7y
Point, as defined below, to the Districts' utility system and to supply potable water
service to the Districts' respective customers within the District Service Area, as defined
below.



• •

6. Subject to District No. 12's compliance with the provisions of this Agreement, and to the
extent indicated, LCRA represents that the LCRA System will be capable of providing
Wholesale Water Services, as defined below, to District No. 12 on behalf of the Districts,
and LCRA agrees to expand and improve the L+CRA System as necessary in order to
provide adequate Wholesale Water Services to District No. 12, on behalf of the Districts,
under this Agreement and to the other customers of the LCRA System under other
agreements, with all costs of the LCRA. System (the "Casts of the LCRA &stem), as
more fully defined below, to be recovered in a fair and equitable manner through the rates
and charges of LCRA to the customers of the LCRA 8^ostem.

7. LCRA and District No. 12 now wish to execute this Agreement to evidence the
agreement of LCRA to provide Wholesale Water Services to District No. 12 on behalf of
the Districts under the conditions described in this Agreement.

AGREEMENTS

NOW, THEREFORE, for and in consideration of the mutual covenants and agreements sa forth
and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, LCRA and District No.12 agree as follows:

ARTICLE I
I}Eta`INMONS

Section 1.01. j2efinitions of Terms. As used in this Agreement, except as otherwise provided,
the following terms have the meanings ascribed in this section.

"Agreement" means this agreement,

".AW'WA" means the American Water Works Association.

"Connection Fee" means the charge described in Section 4.01.a. of this Agreement.

trCA)sts of the LCRA. System" means all of LCRA's reasonable and necessary costs of accluirffig,
coastiuctisgg, developing, permitting, impleruenting, expanding, improving, en1'argbg, bettering,
extending, replacing, repairing, maintaining and operating the LCRA System, including, without
limiting the generality of the foregaing, the costs of reasonable water losses within the I.CRA.
System as well as the costs of property, interests in property, capitalized iuzteres#, land, easements
and rights-of-way, damages to land and property, leases, facilities, equipuaent, machinery,

p=ps, pipa, tanks, valves, fittings, mechanical devices, office equipment, assets, contract

rights, wages gad salarics, employee benefits, chemicals, stores, material, supplies, power,
supervision, engineering, testing, auditing, franchises, charges, assessments, claims, insurance,
en&eexing, financing, consultants, administrative expenses, auditing expenses, legal expenses
and other similar or dissirnilar expenses and costs required for the LCRA System. The Costs of
the T.CRA System shall include reasonable amounts for an operation and maintenance reserve

ftxnd, debt service reserve fimd, required coverage of debt service, working capital and
appropriate general and administrative costs. The foregoing notwithstanding, because LCRA is
providing "Wholesale Water Services to District No. 12 under this Agreement and retail potable
water service to other customers from the LCRA System, the term "Costs of the LCRA System'*

2
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sha.ll not include any costs properly attributable to the provisron oPretai2 potable water service by
LCRA from the LCRA System, such as costs of retail distribution lines and related valves,
pressure reducing devices, pressure boosting facilities, and improvements; retail meters and taps;
individual retail customer service 1irie,s, water losses within LCRA's retail service area, costs
associated with retail customer service, retail billing and collection costs or any other costs,
whether similar or not, that are reasonably related to the distribution of water and pro visron of
water service to LCRA's retail customers, The Costs of the LCRA System will be reduced by
any credits, including, but not limited to, proceeds from insurance or recovery of any claims,
properly allocable to the LCRA System. Further, LCRA will use diligent efforts to assure that
the Costs of the LCRA System to be paid by the customers of the LCRA Syst+erxt., including
District No. 12, are at all times reasonable and justified.

"Delivery Point" means the point at which LCRA will deliver treated water to District No. 12
under this Agreement, as depicted on FxhlbiE A.

"District Service Aree means the Districts' retail service areas as depicted on Exhibit A.

`Ustrict Shared Facility Agreement" means the agreement, to be entered into between the
Districts, relating to the sharing of certain facilities and services, including the services to be
provided by LCRA to District No. ] 2 under this Agreement,

,District Systems" means the Districts' water distribution and delivery systems that provide
service through the Wholesale Water Services provided under this Agreement, including any
facilities required to extend service to the District Service Area from District No. 12% side of the
Delivery Point. The District Systems do not include the Master Meter or any facilities on
LCRA's side of the Delivery Point.

"Ltistriers"' means Travis County Municipal Utility District No. 11, District No. 12 and District
No. 13.

"Effective Date' meow the date (i) this Agreement has been executed by both District No. 12
and LCRA, (ii) LCRA has accepted the Highlands master meter and the 16-inch water line
between LtRA`s Highway 71 water line and the Highlands master meter and (ui) LCRA has
provided a copy of its acceptance letter for the Highlands master meter and the 16-inch water line
to District No. 12.

"Elevated Water Storage Tank" me= the elevated water storage tank that will be constructed by
or on behalf of I,CR.A outside of the District Service Area in a location along LGRA's Highway
71 water line, which tank will include a minimum capacity of one million gallons, will be owned
by LCRA and become part of the LCRA System.

"Emergency' means a sudden unexpected happening; an unforeseen occurrencCOr condition.,
exigency; pressing necessity-, or a relatively permanent condition or insufficiency of service or of
facilities resulting from causes outside of the reasonable control of LCR.A. The tem includes
Force Ivlaje= and acts of third parties that cause the LCRA System to be unable to provide the
Wholesale Water Services agreed to be provided herein-

"Force Majeure,' means acts of God, strikes, lockouts, or other industrial disturbances, acts of the
public coemy, orders of any kind of any governmental entity other than LCRA or any civil or

3
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militazy authority, acts, orders or delays of any regulatory authorities with jurisdiction over the
parties, insurrections, riots, acts of terrorism, epidemics, landslides, lightning, earklZClvakes, fircs,
hurricanes, floods, washouts, droughts, arrests, restraint of government and people, civil
disturbances, explosions, breakage or accidents to machinery, pipelines or canals, or any other
conditions which are not within the control of a party;

"Impmvemer►ts" means the installation of the tap and Master Meter at the Delivery Point, and
any valves and pressure reducing devices required for District No. 12 to connect to and, receive
service from the LCRA System, but does not include any facilities on LCRA's side of the
Delivery Point and does not include any facilities comprising the District Systems,

"UGFA" means Lower Colorado River Authority.

"LCRA Rate Schedule' means the West Travis County Regional System Schedule for Rates,
Fm, Charges and Terms and Conditions of Retail Treated Water and Wastewater Service, as
amended by the LCRA Board of Directors from time to time, as applicable to District No. 12
under the express provisions of this AgreemenL

"LCRA Service Area" means the service area for the I,CRA. System, as depicted in Exhibit B.
together with such other service areas contiguous thereto as may be added by LCRA in the
future.

"LCRA Systern" means the facilities owned and operated by I:.CRA, as described in Recital No.

I. above, together with all extensions, expansions, improvements, enlargements, betterments and
replacements to provide water or Wholesale Water Services to L{:RA.'s customers in the LCRA
Service Arcs, The LCRA System does not include any improvements on District No. 12's side
of the Delivery Point or any facilities on any other wholesale customer's side of its delivery point
and, for purposes of this Agreement, does not include any facilities used by LCRA solely to
provide retail potable water service, such as costs of retail distribution lines and related valves,
pressure reducing devices, pressure boosting facilities and improvements; retail meters and taps
and individual retail customer service lines.

`2CR.A Water Conservation and Drought Plae means, collectively, the LCRA Water
Conservation Plan and the LCRA Water Utilities Drought Contingency Plan as both were
adopted in 2009 and as may be amended.

"LC.Tr means an amount of Wholesale Water Services sufficient for one living unit equivalent
based on meter size, as defined from time to time in the LCRA Rate Schedule.

'9vlasta Meter" means the master meter that shall be installed by District No. 12 at the Delivery

Point as described in Section 2.01.

-Monthly Charge" means the charge described in. Section 4.01:d. of this Agreement.

"Raw Water Contract- means the Water Sale Contract catered on or about September 25, 2008,
between LCR.A and District No. 12, as it may be amended, superseded or supplern+ented..

"TCEQ- means the Texas Commission on Environmental Quality or its successor agency.

4
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"Volume Rate" means the charge described in Section 4.0l .e. of this Agreement.

"VVholesale Water Serviscs" means the diversion of raw water from the Colorado River, the
transmission of the raw water to a place or places of treatment, the treatment of the water into
potable form and the transmission of the potable water to the Delivery Point.

Section 1.02. Cantions. The captions appearing at the first of each numbered section or
paragraph in this Agreement are inserted and included solely for convenience and shall never be
considered or given any effect in construing this Agreement.

Section I.+03. Wholesale Water Services. LCRA agrees to provide Wholesale Water Services to
District No. 12 for up to 2,125 LUEs in accordance with the flow limitations and otherprovisions
of this Agreement all as hereafter specified. District No. 12 will be responsible for providing
service to the Districts, and the Districts will be responsible for providing retail service within the
District Service Arm

ARTICLE [I
METERING.* ESTIMATING WATER DELWERIEES

Section 2.01. Master Meter. District No. 12 shall install the Master Meter at or near the
Delivery Point. The design, location and installation of the Master meter is subject to prior
review and approval by LCRA, which approval shall not be unreasonably withheld or delayed.
LCRA acknowledges that timely review and approval of the plans for the Master Meter an
necessary in order for District No. 12 to begin providing service as contemplated by this
Agreement. Accordingly, LCRA agrees to review the plans and either approve them or provide
written comments specifically identifying any required changes within ten working days of
receipt of the plans. If LCRA fails to either approve the submitted plans or provide the required
written comments within this ten-day period, the plans will be de=ed appraved. After
completion of installation of the Master Meter, District No. 12 shall dedicate and convey the
Master Meter (together with associated easements, rights-of-way, pmuits, licenses or
appurwstances) to LCRA free and clear of any liens, claims and encumbrances and execute an
appropriate document in form and substance reasonably acceptable to LCRA evidencing the
dedication and conveyance. Thereafter, the Master Meter will be part of the LCR.A. System and
LCRA will repair, maintain and replace the Master Meter.

Section 2.02. Master Meter Accuracy: Calibration.

a. The Master Meter may be calibrated at any reasonable time by either party to this
Agreement, provided that the party making the calibration notifies the other party in
writing at least five days in advance and allows the other party to witness the calibration.
Further, the Master Meter shall be tested for accuracy by, and at the expense of, LCRA, at
least once each calendar year, at intervals of approximately 12 months, and a report of
such test shall be fcirniished to District No. 12. In the event any question arises at any
time as to the accuracy of the Master Meter, then the Master Meter shatl, be tested by
LCRA promptly upon demand of District No. 12. The expense of such test shall be borne
by District No. 12 if the Master Meter is found to be within AWWA standards of
accuracy for the type and size of meter and by LCRA if the Master Meter is found to not
be within ANVWA standards for the type and size of meter.
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b, If, as a result of any test, the Master Meter is found to be registering inaccurately (in
excess AWWA standards for the type and size of meter), the readings of the Master
Meter shall be corrected at the rate of their inaccuracy for any period which is definitely
known or agreed upon and LCRA shall pay for the testing or, if no such period is known
or agreed upon, the shorter of

(l) a period extending back either 60 days from the date of demand for the test
or, if no demand for the test was made, 60 days from the date of the test;
or

(2) a period extending back one-,half of the time elapsed since the last
previous test;

and the records of the readings, and all payments which have been made on the basis of
such readings, shall be adjusted accordingly.

Section 3.01. Diversion of Water, Primary Source

a. LCRA agrees to provide Wholesale Water Services to District No. 12 an behalf of the
Districts for raw water purchased from LCRA pnmLant to, the Raw Water Contract in
accordance with the terms provided in this ,Agreement,

b. The Raw Water Contract currently provides for the reservation and/or purchase of 1,680
acre-feet per year of raw water. It shall be District No. 12's sole responsibility to secure
any amendments to the Raw Water Contract necessary in order for District No. 12 to
ptuoltaso any additional raw water required for fiall development of the District Service
Area. Water made available under the Raw Water Contract and provided through the
Wholesale Water Services provided by LCRA pursuant to this Agreement will be used by
the Districts ia order to provide potable water service within the District Service Area
prior t^so the use of potable water obtained from any other source.

c. District No. 12 acknowledges that it is solely responsible for securing, maintaining and
increasing its right to divert and use water under the Raw Water Contract and for
complying with all the terns and conditions of the Raw Water Contract. District No. 12
shall make all payments under the Raw Water Contract directly to LCRA. LCRA shall
never be liable for any amount payable by District No. 12 under the Raw Water Contract,
and all such payment obligations shall remain exclusively with District No. 12 unless
assigned by District No. 12 pursuant to the provisions of the Raw Water Ccyntrar.t. It is
specifically agreed, however, that LCRA shall divert, treat and transport the water made
available under the Raw Water Contract to District No. 12 in accordance with the terms
and conditions of this Agreement

d. LCRA, by entering into this Agreement with District No. 12, does not con.fer upon
District Na. 12, and District No. 12, as a result of this Agreement, shall never have or
claim, any interest in raw water owned or controlled by LCRA except to the extent of
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District No. I2°s rights under the Raw Water Contract In no event will LCRA be
obligated pursuant to this Agreement to divert or supply (l) any water in excess of the
specific amount stated in, or in violation of any of the provisions ot the Raw Water
Contrac;t„ ca^^r (2) any water LCRA is otherwise entitled to divert or use.

e. This Agreement in no way modifies or amends the Raw Water Contract, nor the
obligations and rights contained therein except with regard to LCRA's ownearstrip,
maintenance, repair and replacement, as necessary, of the Master Meter.

Section 3.02. Title to and Responsibility for Water; Delivery Point^s^

a. Title to the water divcrt4 treated and transported to District No. 12 by LCRA under this
Agreement shall remain with District No. 12 at all ti.mes^ even when that water is
commingled with water belonging to other customers of the I..CRA. System, but District
No. 12 shall have no right of control or dominion over its water until it reaches the
Delivery Point.

b. Water delivered by L.CRA. shall be delivered at the Delivery Point and at no other paints.
District No. 12 shall be solely responsible for conveying water from the Delivery Point to
the Districts' intended places of use. At its cost and expcase^ District No.12 may change
the Delivery Point from time to time following prior written notice to and approval by
LCRA. 'I1ie parties may agree to additional Delivery Points in the future.

Section 3.03_ Wantity and Pressttre.

a. Subject to the tam of this Agreement, upon completion of construction of the
Improvements in a manner approved in advance by LCRA, which approval shall not
unreasonably be withheld, conditioned or detayed, LCRA agrees to divert, transport and
treat for District No. 12 all water needed and requested by District No. 12 for the District
Service Area, up to, but not in, excess of{i) a peak hourly flow rate of 414,000 gallons per
hour and a maximum daily flow rate of 3,980,000 gallons per day (which is presumed for
this Agreement to be sufficient for up to 2,125 LUEs), or (ii) such lesser amount as
LCRA may be able to supply in the event of an Emergency. LCRA reserves the right to
require District No. 12, at its expense, to install flow restriction devices at such locations
as LCR.A. may reasonably specify if necessary in order to restrict the flow of water to
District No. 12 to the specified levels. LCRA acknowledges that timely review and
approval of the plans for the Improvements are necessary in order for District No. 12 to
begin receiving Wholesale Water Services as contemplated by this Agreement.
Accordingly, LCRA. agrees to review the plans for the Improvements and either approve
them or provide written con-nnents specifically identifying any required changes within,
ten working days of receipt of the plans. If LCRA fails to either approve the submitted
plans or provide the required written comments within this ten-day period, the plans will
be deemed approved.

b. LCRA shall provide water at the Delivery Point from the pressure plane maintained by
LCRA at 1280 feet above mean sea level under non-Emergency operating conditions. In
addition, LCRA agrees that following construction of the Elevated Storage Tank, LCRA
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shall maintain water levels in the Elevated Storage Tank at a minimum of 1250 feet
above mean sea level under non-Ernergency operating conditions.

C. if the demands of District No. 12 for Wholesale Water Services everexceed the amount
specified in this Agreement, then District No. 12 shall notify LCRA of such shortage and
the amount of additional potable water needed. If LCRA is unable to provide the
additional water required by District Na, 12, District No. 12, at its option, may acquire
water from other sources. Further, if at any time LCRA is unable to provide the amount
of Wholesale Water Services required by this Agreernent, then LtrRA. will be in default
and District Na. 12, at its option, may acquire water from other sources, subject to the
default provisions of this Agreement, provided that District No. 12 has adopted and is
a*rcing the conservation plan and drought contingency plan required by Section 6.02,

d. Provided that District No. 12 is not in default under this Agreement District No. 12 may
purchase additional Wholesale Water Services from L+GRA, from the LCRA System on
the same terms and conditions as any other similarly situated customer of LCRA to the
extent that: (i) District Na. 12 obtains any additional raw water required from LCRA
through an amendment or supplement to the Raw Water Contract; and (ii) LCRA has
additional Wholesale Water Services available within the LCRA System.

e. I';,,CR.P,. acknowledges that District No. 12 has provided LCRA with a water model for the
District Service Area dated October 8, 2007 prepared by Carlson, Brigance & I7oerring
based on data provided by LCR..A.w LCRA confirms its review and approval of District
No. 12 's water model and that, based on the water model, no water storage other than the
Elevated Water Storage Tank and no pressurization will be necessary for the Wholesale
Water Services.

f. District Na. 12 acknowledges that the Provision of WhOlesale"SNater Services is subject to
the availability of raw water in accordance with the Raw Water Contract and the
capability of the LCRA System to divert, tread and transport such water to the Delivery
Point, provided, however, LCRA shall use diligent, good faith efforts to ensure that the
LCRA System is capable at all times of carrying out LGTtA.'s obligations under this
Agreement, it being acknowledged that District No. 12 is relying on LCRA's expertis+e
and ability ta provide raw water under the Raw Water Contract and Wholesale Water
Services in entering into this Agreement and agreeing to pay the sums specified in this
,Agreement, Furthesrnare, District No. 12 acknowledges that the Wholesale Water
Services provided under this Agreement are subject to the LCRA Water Conservation and
Drought Plan and the quantity of water delivered may be curtailed pursuant to the LCRA.
Water Conservation and Drought Plan, as provided in Section 6.02 of this Agreenaent.

Section 3.04. ^^ ity caf Water I}eliverexl to District No. 12. The water delivered by LCRA at
the Delivery Point shall be potable water of a quality ccsnforxning to the requirements of any
applicable federal or state laws, rules, regulations or orders, including requirements of the TCEQ
applicable to water provided for human consumption and other domestic usa. Each party agrm
to provide to the other party, in a timely manner, any information or data regarding this
Agreement or the quality of treated water provided through this Agreement as required for
reporting to the TCEQ or other state and federal regulatory agencies.

8
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Section 3.05. Maintenance and +C}peration, Future Cons tructicrr^ I..CitA. shall be responsible for
operating, maintaining, repairing, replacing, extending, improving and enlarging the, LCRA
System, including the Master Meter, in good working condition and shall promptly repair any
leaks or breaks in the :[.CR.A. System. District No. 12 shall be responsible for opera.tin;g,
maintau.i.ng, repairing, replacing, extending, improving and enlarging the District System in
good working condition and shall promptly repair any leaks or breaks in the District Systems.

Section 3.06. Rights and Responsibilities in Event of Leaks or Brraks

a. District No. 12 shall be responsible for paying for all water delivered to it under this
Agreement at the Delivery Point even if such water passed through the Delivery Point as
a result of leaks or breaks in the District Systems. In the event a leak, break, rupture or
other defect occm within the District Systems that could either endanger or contaminate
the LCRA System or prl^jndiou LCRA,'s ability to provide water service to its other
castoauers, LCRA, after providing reasonable notice to District No. 12 and an opportunity
for consultation, shall have the right to take reasonable, appropriate action to protect the
public health or welfare of the LCRA System or the water systems of LCRA's customers
inctudin& without limitation, the right to restrict, valve off or discontinue service to
District No. 12 until such leak, break, rupture or other defect has been repaired.

b. District No. 12 further understands that LCRA delivers water at other points to other
customers and has rights under its contracts with those customers that are similar to its
rights under Section 3.06.a.. of this Agreement. Nothing in this Agreement shall be
construed as impairing any of LCRA's rights under its contracts with other a.Worners.
LCRA may exercise any of said rights, including those rights similar to its rights under
Section 3.06.a. of this Agreement.

ARTICLE
CHARGES, BILLING AND FINANCIAL MATTERS

Section 4.t}l . Connection Fees and Minimum Pavmcnts. Rates.

a. District No. 12 shall be obligated to pay LCRA a connection fee per 1.[tE (the
"connection Fee") for each new retail water customer that connects to the District
Systerns and receives water provided, under this Ag=neat. The Connection Fee is
currently $4,120 per L'ElE. For the term of this Agrwrnent, the Connection Fee will be
the amount established from time to time in the LCRA Rate Schedule for the rate district
in which the District Service Area is located, provided that (i) to increase in the
Connection Fee will become effective until the LCRA has given at least 60 days' prior a
written notice of the change to District No. 12, in order to allow the Districts adequate
time to make corresponding changes to their rate, orders, and (ii) any increase in the
Connection Fee shall not apply to subdivisions within the District Service Area for which
a f'̂ al subdivision plat has been approved by the City of Lakcway City Council prior to
effective date of the Connection Fee amendment. Al! approved final plats will be flaed
with LCRA as provided in Section 4.04. The Connection Fee paid for each new retail
water connection to the District Systems shall be due and payable to LCRA within 45
days after the end of the calendar month in which the new retail water connection is
made. The foregoing notwithstanding, (i) within 15 days of the Effective Date of this
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Agreement, District 'No. 12 agrees to pay LGR.A total Connection Fees o#' $350,2p0, (ii)
for the period ending April 1, 20 10, District No, 12 agrees to pay LCRA total Connection
Fees of $350,200 and, (3) thereafter, for the calendar year 2011 and each subsequent
calendar year through 2014, District Na. 12 agrees to pay to LCRA total Connection Fees
which, at a minimum, equal the required payment amount for that calendar year (the
KMixtimurrz P . . ent") indicated on the payment schedule attached as ESb.„ ib^t C(the
"Payrrrew Schedule"), If, for any period indicated on the Payment Schedule, the total
Connection Fees paid by District No. 12 for new retail connections to the District
Systems are less than the Minimum Payment due for that period, District No. 12 will pay
the difference (the "Def'rci+errev Amount") to LCRA within 45 days of the last day of
applicable period, and the Deficiency Amount will be credited against the Connection
Fees pay-able by District No. 12 at the time the next new retail connections to the District
Systems are made. If, for any period indicated on the, Payment Schedule, the total
Connection Fees paid by District No. 12 to LCRA, for new retail connections exceed the
Minimum Payment for that period as indicated on the Payment Schedule, then District
No. 12 will receive a credit for the excess that will be applied against the Minimum
Payment due for the subsequent annual period or periods.

b. Within 45 days after the end of each calendar month, District No. 12 shall submit a
monthly report to LCRA, reflecting the now custorner(s), service address(cs), meter
size(s) and number of LUE(s) for which payment of a Connection Fee is being made
and/or a credit being applied for the calendar month in question. If no new connections
have been made, the monthly report will still be required, but will reflect that thm have
been no changes from the prior reporting period. If District No. 12 fails to submit any
report within the time period required by this Agreement, LCRA may assess District No.
12 a $50 late charge••! Unless changed by writtezt, notice in accordance with Section 7.07,
the Connection Fees and monthly reports required by subsection 4.01,a. and this
subsection will be submitted to the following addrew:

cfo Mary Blincoe, Business and Financial Service
P.A. Box 220, H-3{}5
Austin, Texas 78767-0220

c. The Connection Fee has been designed to fund or recover all or a part of the Costs of the
LCRA System for capital improvements or facility expansions intended to serve "new
development" (as that term is defined in the Texas Impact Fee Law, Chapter 395 of the
Texas Local Government Code) in the LCRA Service Area and, upon payment, District
No. 12 will have a.guaxanteed reservation of capacity in the LCRA System for the
number afLd(lEs for which a Connection fee has been paid, The Connection Fee will be
reasonable and just and established as required by law and in accordance with the

provisions of this Agreement.

d. District No. 12 also shall pay I,CRA. a monthly charge (the "hfirnthly Chare") for each

Ul calendar month afterthe Effective Date. The Monthly Charge initially shall be
S9,430 per month; provided, however, that the Monthly Charge shall not go into effect
until the Effective Date. Thc Monthly Charge has been designed primarily to recover
District No. 12's allocable share of the capitaT-related Costs of the LCRA System not
recovered in the Connection Fee. The Monthly Charge shalt be just and reasonable and
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established in accordance with the provisions of this Agreement and applicable legal
requirements,

e. District No. 12 also shall pay LCRA a volumetric rate (the "Volume Rate") for diversion,
transportation, treatment and delivery of the actual amount of water delivered to District
No. 32, as measured by the Master Meter at the Delivery Point, including all water used
or lost due to leakage or for any other reason within the District Service Area. The
Volume Rate initially will be $2.40 per 1,000 gallons. The Volume Rate shall be
designed primarily to recover the operation and maintenance related Costs of the LCRA
System, together with any other Costs of the LCRA System not recovered through the
Connection .Feo or the Monthly Charge. Ile Volume Rate does not include, however,
any charges for raw water and District No< 12 shall =main, liab] c for such costs under the
Raw Water Contract, The Volume Rate will be just and reasonable and established in
accordance with the provisions of this Agreement and applicable legal requirezmnts,

f: At any time while this Agreement is in effect, LCRA, subject to applicable law, may
modify the Connection Fee^ the Monthly Charge and the Volume Rate consistently with
the terms of this Agreement as appropriate to recover the Costs of the LCRA System in a
just, reasonable and nondiscriminatory manner from District No. 12 and the other
customers of the LCRA. System. Anything herein to the contrary notwithstanding, it is
the intent of the parties that no portion of the Costs of the LCRA. System be recovered by
LCR.A. more than one time and, therefore, if any amount is included in the Connection
Fee, the Monthly Charge, the Volume Rate,, that amount may not also be included in or
recovered through any other rate or charge of LCRA to District No, 12 hereunder, it
being the intent and agreement of the parties that all charges to District No. 12 under this
Agreement will be fair and equitable, and will allow LCRA to recover, but not over-
recover, District No. 12's proportionate sham of the Costs of the LCRA System.

Section 4.02. Billing and kayment. LCRA. shall bill District No. 12 one time each month for
the amount owed for the Monthly Charge and the Volume Rate. The Volume Rate shall be
multiplied by the actual amount of water delivered by LCRA to District No. 12 during the
previous billing cycle as determined by LCRA's readings of the Master Meter. Each bill
submitted to District No. 12 will be delivered within five days of the date of the invoice and shall
be paid to LCRA by check or bank -wire on or before 30 days from the date of the invoice.
Payments by chock shall be mailed to the address indicated on the invoice, or hand-delivered to
I,CRA's headquarters in Austin, Travis County, Texas, upon prior arrangemeriL If payments will
be made by bank-wire, District No. 12 shall verify wiring instructions with InWs Finance
Depaximent. Payment must be received at LC11A's headquarters or bank by the due date in order
not to be considered past due or late. In the event District: No. 12 fails to make payment of a bill
within said 30-day period, District No. 12 shall pay in addition LCRA's then-current, Board-
approved wholesale water contract late payment charges (which charges currently are aorto-time
late payment charge of five percent) on the unpaid balance of the invoice. If the bill has not been
paid by the due date, District No. 12 further agrees to pay all costs of collection and related
reasonable attorneys' fees incurred by LCRA, regardless of whether suit is filed, in accordance
with Section 271.159, Texas Local Government Code.

Section 4.03. LCRA System to be Self -Sufficient, The LCRA System shall be comprised of the
facilities described in Recital No. 1, together with such improvements, extensions, cnlargements,
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betterments, additions, and, replaccznmu thereto as are reasonable and necessary to provide water
to the LCRA Service Area and Wholesale Water Services to District No. 12 on behalf of the
Districts. The parties agree that The Costs of the LCRA System shall be allocated to and borne
by all of the customers of the LCRA System, including District No. 12, in a fair and equitable
manner and so that the LCRA System is self-sufficient. Without limiting the foregoing, the
parties further agree that LCRA is authorized to issue such indebtedness as it may deem
appropriate to pay for any Cost of the LCRA System or, in lieu of issuing indebtedness, to
provide for the borrowing of internal LCRA funds from LCRA resources other than the LCRA
System and, in such events, the Costs of the LCRA System borne by the customers, including
District No. 12, sha1l include debt service, paying egent/registrar fees and reasonable coverage on
any indebtedness issued by LCRA or the recovery (amortized over a reasonable period) of any
internal LCRA funds utilized together with reasonable interest and coverage thereon to be
established in accordance with LCRA policy as now or hereafter hnplernented.

Section 4.44. Additional Muirei Notices. In addition to the monthly reports required by
Section 4.0I.tr. above, District No. 12 shall,,

a. Require that the Districts provide to LCRA, within 60 days of the date of approval, a
copy of each final subdivision plat of propcrty within the District Service Area approved
by the City of Lakeway,

b. Provide to LCRA by June 1 of every year during the term of this Agreement a report
setting forth: (i) the total number of retail water service connections within the District
Service Area as of April 1of the same y=; and, (i%) the total number of new retail water
am-vice connections to the District Syste seam during the prior annual period ending April I
of the same year, which connections sha11 be set forth in LUES as determined by LC1tA's
Rate Schec3ule.

c. Reports provided pursuant to this Section shall be provided substantially in the form
^t 1z.attached as :EF

Seeri.U1. Rates and Chargegs-

a. District No. 12 shall be solely responsible for establishing,, billing and collecting water or
other rates, charges and fees from customers within the District Service Area in
accordance with applicable law. Failure to collect from its customers will not affect
District No. 12's obligation to make all payments due to LCRA.

b. District No. 12 further agrees to include a provision in the District Shared Facility
.Agreement that states that all moneys required to he paid by District No. 12 under this
Agreement shall constitute an operating expense of the District Systems, as authorized by
the Constitution and laws of the State of Texas, including Chapters 49 and 54, Texas

Water Code, as amended.
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C. District No, 12 covenants and agrees to compute, ascertain, fix, levy and collect rates and
charges under the District Shared Facility Agreement that will be adequate to permit
District No, 12 to make prompt and complete payments under this Agreement.

BpgLon 5.42. .governmental Alavrovals, District No. 12 represents that the Districts have
acquired or will acquire all necessary governmental. approvals required to provide potable water
service in the District Service Area.

Section 5.03- Easements. LCRA shall cooperate with District No. 12 in District No. 12's efforts
to acquire any necessary easements provided, however, LCRA shall not be required to spend
money or initiate eminent domain proceedings therefore absent approval from LCRA`s Board of
Directors.

T3EFAULTt REM DIES

Section 6.03. Curtailment of SeMee. Notwithstanding any other provision herein to the
contrary, the obligation of LCRA to provide Wholesale Water Services to District No. 12 during
the term of this Agreement is neither superior nor ffiferior to the obligation of LCRA to provide
similarly sifiuated customers with water or Wholesale Water Services within the LCRA Service
Area and to provide service to its other presently committed customers or any future customers
of the LCRA System. Accordingly, the parties agree that if, during the term of this Agreement,
LCRA is unable to reasonably provide water or Wholesale Water Services to the LCRA Service
Area or its existing committed customers because of an Emergency or shortage of water supply,
production, treatme:nt, storage or transportation capability in the LCRA. System, or if LCRA
needs to cause repairs to be made to the LCRA System to repair, replace or improve the level of
Water Service to its customers, then LCRA shall have the right, after reasonable notice to
District No. 12 and opportunity for consultation, to temporarily curtail or limit service to District
No. 12 and all other customers ofLCRA, on a equitable, reasonable, and non-discriminatory basis
so that all similarly situated customers are treated equally, fairly and uniformly. LCRA shall,
however, at all times use diligent efforts to provide continuous and adequate Wholesale Water
Services under this Agreement. Eaeb of LCRA and District No. 12 further agrees, in times of
Emergency or shortage or the need for repair, replacement or irxiprovement of the LCRA System,
to take appropriate action to curtail or limit all usage in its respective service area so that all users
of water in both entities' service areas will be equally and uniformly restricted and protected.
Any measures taken by District No. 12 will be at least as stringent as those adopted by LCRA, for
retail customers in the LCRA Service Area. The parties agree that domestic uses of water shall
have priority in times of Emergency or shortage over uses of water for construction or
commercial uses and that construction or commercial uses shall have priority over irrigation uses
from the LCRA System_ Further, both parties agree that use of water for irrigation of lawns shall
have the lowest priority in times of Emergency or shortage. If it is evcr determined by any
governmental or reg&afory authority other than LCRA that provision of Wholesale Water
Services by LCRA under this Agreement or curtailment or limitation of water or Wholesale
water services by L;CRA to any of its customers is in violation of applicable law, regulation or
order, then LCRA, after reasonable notice to District No. 12 and opportunity for consultation,
may take such action as will best effectuate this Agreement and comply with applicable law.
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Section 6.02. Conservation and Drought 1'lannin^. District No. 12, by signing below, certifies
that each of the Districts has adopted a water conservation plan and a drought contingency plan
in compliance with TGF..Q rules, 30 Texas Administrative Code, Chapter 288, and the terfns of
the Raw Water Contract and that the provisions of such plans are consistent with the provisions
of the LCRA Water Conservation and Drought Plan. District No. 12 further agrees that the
Shared Facility Agreement requires or will require that each of the Districts incorporate a
modified version of the LCRA's Conservation Landscape Best Management Practi= as
suggested guidelines for landscaping and irrigation system installations within the Districts, and
that the Districts comply with all applicable LCRA rules related to landscape conservation
measures and irrigation systems.

Section 6.03 Plumbing Regulations. To the extent LCRR. and District No, 12 have the
authority, both covenant and agree to adopt and enforce and District No. 12 agrees to require, in
the District Shared Facility Agreement, that the Districts adopt and enforce, adequate plumbing
regulations with provisions for the proper enforcement thereof, to ensure that neither cross-
connection nor other undesirable plumbing practices are pezm9.tted, including an agreement with
each of their respective water custom= that allows it to inspect individual water facilities prior
to providing service to ensure that no substandard materials are used and to prevent cross-
connection and other undesirable plumbing practices.

Section 6.04. Default

a. In the event District No. 12 shall default in the payment of any amounts due to LCRA
under this Agreement, or in the performance of any material obligation to be performed
by District No. 12 under this Agreement then LCRA shall give District No. 12 at least 30
days' written notice of such default and the opportunity to care same. Thereafter, LCRA
shall have the right to temporarily limit Wholesale Water Services to District No. 12
under this Agreement pending cure of such defaui,t by District No. 12 and also to pursue
any remedy available at law or in equity, pending cure of such default by District No. 12.
In the event such default remains uncured for a period of (i) an additional 30 days in, the
event of a monetary default; or, (ii) an additional 180 days in the event of a non-monetary
defauIt, then LCRA shall have the Tight to permanently restrict service to District No. 12
urider this Agreement or to require District Na, 12 to stop makutg, or providing
Wholesale Water Services to the Districts for, new retail connections to the District
Systems upon giving District No. 12 written notice of its intent to do so. Subject to the
written notices required by this Section, (a) if District No. 12 fails to pay the Minirnum,
Payments required under this Agreement, and the total amount due is not paid following
opportunity to cure as provided in this section or under the guarantee set forth in Section
7.15 of this Agreement after LCRA's delivery of notice in accordance with that Section,
LCRA will have the right to provide 30 days' further written notice to DistrictNo.12 that
LCRA will limit service under this Agreement to the number of LUEs for which District
Na. 12 has paid Connection Fees previously to LGRA. Upon delivery of such written
notice from LCRA to District Na. 12, this Agreement shall be modified automatically so
that the Wholesale Water Services are limited to the number of LUBs for which District
No. 12 has paid Connection Fees previously to LCRA and further Limited to portions of
the District Service Area for which final plats have been approved by the City of
Lakeway. Thereafter, Wholesale Water Services to any portions of the District Service
Area for which a final plat has not been approved by the City of Lakeway as of the
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effective date of 1rt;1tA*s written notice shall require separate written approval from
LCRA. LCRA also may pursue any remedy available at law or in equity, pending cure of
such default by District No. 12. Anything herein to the contrary notwithstanding, any
Cotmection Fees paid to LCRA under this Agreement after the effecttive date ofLOWs
written notice which are accepted by LCRA or which are awarded as a remedy to LCRA.
shall increase the number of LUEs for which LCRA will provide NVholesale Water
Serviocs in accordance with this Agreement.

b. In the event LCRA shall default in the Perf'atarnmance of any material obligation to be
performerl by T-GR:A under this Agreunent, then District No. 12 shall give I.CRA at least
30 days' written notice of such default and the opportunity to cure same, 'Thereafter, in
the cvunt such default remains uncured, the District No. 12 shall have the right to pursue
any remedy available at law or in equity, pending cure of such default by UCRA. in the
event such default remains uncured for an additional. I$0 days, then District No. 12 shall,
in addition to and not in lieu of any other remedies available to District No. 12, have the
right to notify LCRA that District No. 12 intends to take a more limited amount of
Wholesale Water Services from LCRA (which shall be at least the amount LCRA is then
able to provide to District No. 12) and District No. 12 may then obtain other water or
Wholesale Water Services frorn another provider or may take appropriate action to supply
itsdf with additiem.al water or Wholesale Water Services upon giving LCRA writxcn
notice of its intent to do so. Any obligation of District No. 12 to pay Connection Fees
un:der Section 4.0l.a will be suspended during any time within which LCRA, is in dcfault,
and, if District No. 12 reduces the amount of Miolesale Water Services as provided in
this subsection, its obligation to pay Cannoction Fccs will also be reduced, prorata, based
on the reduced amount of Wholesale Water Scrvices to be provided. If District No. 12
has prepaid Connection Fees in excess of the Connection Fees payable for such reduced
Wholesale Services, then LCRA will refund the excess amount, together with interest on
the amount to be refimded from the date of payment by District Na. 12 to the date of
refund by LCRA at the rate of 1(11'd per annum, within 30 days after the date District No
12 notifies LCRA of its election to make the reduction. LCRA acknowledges that the
replacement of the Wholesale Water Services which LCRA. has agreed to provide under
this Agreement would be difficult and expensive for District No. 12, and agrees to use
diligent good faith efforts to perform its obligations under this Agreement,

Section 5.05. Additional Remedies Ppon I3efaiilE. It is not intended hereby to specify (and this
Agreement shall not be oonsidered as speeif)rin.g) an exclusive remedy for any default, but all
such other remedies existing at law or in equity may be availed of by any party and shall be
cumulative of the remedies pro'vided. Recognizing however, that LCRA's undertaking to provide
and maintain the services of the LCF,A System is an obligation, failure in the performance of
which cannot be adequately compensated in money damages alone, LCRA agrees, in the event of
any de;Wt on its part, that District No. 12 shall have available to it the equitable rcr"C4es of
mandamus and specific performance in addition to any other legal or equitable remedies (other
than termination of this Agreernnent) that may also be available. The parties acknowledge that
LCRA may not have the remedy of terminating this Agreement in the event of District No. 12's
default, whether a monetary default or otherwise, bemuse the Districts may have an obligation to
provide continuous and adequate potable water service to their retail customers existing at the
time of the default and may lack altemative sources for potable water supply. In recognition of
this, and that failure in the performance of District Na. I2's obligations could not be adequately
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compensated in money damages alone, District No. 12 agrees in the event of any default on its
part that LCRA shall have available to it the equitable remedies of mandamus and specific
performance in addition to any other legal or equitable remedies that may also be available to
LCRA including the right to obtain a writ of mandamus or an injunction against District No. 12
(i) requiring the Board of Directors of District No. 12 to levy and collect rates and charges
sufficient to pay the amounts owed to LCRA by District No. 12 under this Agreement and (1i)
enjoining District No. 12 from making additional retail water connections to the District Systems
or providing Wholesale Water Services to the Districts beyond the levels specified in Section
6.04.a. If either party institutes legal proceedings to seek adjudication of an alleged default under
this Agreement, the prevailing party in the adjudication shall be entitled to its reasonable and
necessary attorneys' fees in accordance with Section 271.159, Texas Local Government Code.
THE PARTIES ACKNOWLEDGE AND AGREE THAT THIS AGREEMENT IS SUBJECT
TO SUBCHAPTER 1, CHAPTER 271, TEXAS LOCAL GOVERNMENT CODE, IN EFFECT
AS OF SEPTEMBER 1, 2047.

Section 6.06. 11'rtexts, l]i^: xutes or Appeals. Nothing in this Agreement is intended to limit,
impair or prevent any right of District 'No. 12 to protest, dispute or appeal with respect to rate
making, the establishment of fees and charges or any other related legal or administrative
proceedings affecting services or charges to District No.l 2 under this Agreement. IfDistiriet No.
12 should dispute District No.. 12's obligation to pay all or any party of the amount stated in any
invoice or notice, District No. 12 may, in addition to all other rights that it may have under law,
pay such amount under protest in which case such amount shall be deposited by LCRA in an
interest bearing account mutually acceptable to both LCRA and District No. 12 pending final
resolution of such dispute. If District No. 12 provides payment under protest, District No. 12
will have the right to continue to receive serviec, including the right to make new connections,
during the pendency of any good faith dispute regarding any alleged default or payment alleged
to be due under this Agreement.

ARTICLE VH
MlSgELIAMOUS PROVISIONS

section 7,ttt. Contractts, LCRA shall have the right to enter into other water supply or
Wholesale Water Services contracts so long as LGIi.A.'s performance of its obligations under such
contracts does not materially adversely affect or prevent LCRA's ability to perform its
obligations hereunda. This section shall not be construed as limiting LCRA°s rights to
temporarily curtail service in times of shortage or Emergency as otherwise provided. District
No.12 agrees that it will not provide or sell water to any entity, private or public, other than the
Districts and retail customers of the Districts within the District Service Area unless it obtains the
prior written consent of LCRA, which consent shall be solely within LCRA's discretion and not
subject to the provisions of section 7.09 of this Agreement

Section 7,02. Records. LCRA and District No. 12 each agree to preserve, for a period of at
least two years from their respective dates of origin, all books, records, test data, charts and other
records pertaining to this Agreement LCRA and District No. 12 shall each, respectively, have
the right during reasonable business hours to inspect such records to the extent necessary to
verify the accuracy of any statement, charge or computation made pursuant to any provisions of

this Agreement.

16



• •

Section 7.03. State Avrrroval; Compliance with TCEC? Rulw. Each party represents and
warrants that the plans and specifications for its respective system have been or will be approved
by the TCEQ or its successors. Anything herein to the contrary notwithstanding, it is the
intention of the parties that this Agreement fully comply with the requirements of the TCEQ
applicable to public drinking water system which receive water through a s4l"otrce water
supply contract, including the requirements of 30 Texas Administrative Code, Section 290.45(1).
The parties each agree to provide any information which may be requested by the other in order
to respond to any inquiries or reports required by the'^`CE?Q, If, at any time, ik is cietezmined that
this Agreement does not comply with all applicable TCEQ requirements, the parties agreo to
cooperate to modify this Agreement in order to effect such compliance.

Section 7.04. Force Maie. If any party is rendered unable, wholly or in part, by Force
Mooure to carry out any of its obligations under this Agreement, other than an obligation to pay
or provide money, then such obligations of that party to the extent affected by such Force
lwrlajeure and to the extent that due diligence is being used to resume performance at the earliest
practicable time shall be suspended during the continuance of any inability so caused to the
extent provided but for no longer period. Such cause, as far as possible, shall be remedied with
all reasonable diligence. It is understood and agreed that the settlement of strikes and lockouts
shall be entirely within the discretion of the affected party, and that the above requirements that
any Force Majeure shall be remedied with all reasonable dispatch shall not require the settlement
of strikes and lockouts by acceding to the demand of the opposing party or parties when such
settlement is unfavorable to it in the judgment of the affected party.

Section 7.05, SeyerabilThe provisions of this Agz°muent are severable and, if any provision
or past of this Agreement or the application thereof to any person or cirauunstance shall ever be
held by any agency or court of competent jurisdiction to be unenf'arceabl% invalid or unlawful
for any reason, the remainder of this Agreement and the application of such provision or part of
this Agreement to other persons or circumstances shall not be affected thereby; provided,
however, that in such event the parties mutually covenant and agree to atteznpt, to modify this
Agreement by substituting aprovision which is as similar as possible to the unenfarGIMWC,
invalid or unlawful provision but which is enforceable, valid and lawful.

Section 7.06. No Oral AUAemgn;ts, Modification. There are no oral agreements between the
parties hereto with respect to the subject matter hereof. This Agreement shall be subject to
change or modification only with the mutual written consent of LCRA and District No. 12.

Section 7.07. Addresses and Notices. Unless otherwise notified in writing by the other, the
addresses of LCRA and District No. 12 are and shall remain as follows:

LCRA:
Lower Colorado River Authority
Attn: Executive Manager, WaW Services
3700 Lake Austin Boulevard
Austin, Texas 78703
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District No. 12•
Travis County Municipal Utility District No. 12
c/o Armbrust & Brown, LLP
104 Congress Avenue, Suite 1300
Austin, Texas 78701
Fax: (512) 435-2360

Section 7.08. Assz_ ^airiThis Agreement shall be assignable by LCRA to any operating
affiliate of LCRA without the necessity of obtaining the consent of District No. 12 if written
notice is provided to District No. 12 and the assignee agrees in writing to be liable for all
obligations of I.;CRA. and is capable of carrying out L.C1tA's obligation under this Agreement in
all respects. LCRA acknowledges, and expressly consents to, the transfer of certain rights and
obligations under this Agreement to District Na. 11 and District No. 13 through the, District
Shared Facility Agreement. District No. 12 further is authorized to expressly assign this
Agreement to District No. 11 and/or District No. 13 without the necessity of obtaining the
cons= of LGRA, provvided that District No. 12 provides at least 30 days' prior written notice to
LCRA and there is no default of District No. 12's obligations under this Agreement on the date
of such notice or during the period leading up to the date of the sssignrnent, and no such
assig=ent shall be effective until the assignee agrees in writing to assume District No. 12's
duties and responsibilities under the Agreement and to be bound by the Agreement. Upon such
an assignment, District No. 12 shall be released from any further obligations under this
Agreement. Except as otherwise provided, this Agreement may not be assigned by either party
to any other entity without the express written consent of either party, which consent shall not be
unreasonably withheld or delayed.

Section 7.09. Good Faith Each party agrees that, notwithstanding any provision herein to the
contrary {i} it will not unreasonably withhold or condition or unduly delay any consent, apprvval,
decision, determination or other action which is required or permitted under the terms of this
Agreement, and (ii) it will act in good faith and shall at all times deal fairly with the other party
The agreements of the parties under this Section to act in good faith will extend to and expressly
include all matters pertaining to rates and charges established by LCRA under this Agreement.

Section 7.1^. C:ountemarts. This Agreement may be executed in as many counterparts as may
be convenient or required. All counterparts shall collectively constitute a single instrument, and
it shall not be nemsary in making proof of this Agreement to produce or account for more than a
single counterpart.

Section 7.11., Governins; Law. The terms and provisions hereof shall be governed by and
construed in accordance with the laws of the State of Texas and the United States of America
from time to time in effect. Travis County, Texas shall be a proper place of venue for suit hereon,
and the parties hereby agree that any and all legal proceedings iarespect of this Agreement shall
be brought in district courts of Travis County, Texas, or the United States District Court for the
Western District of Texas, Austin Division.

Section 7.i2. Authori^ai^ff'artYes Exccutin^A&reetnent. V'aliditY. By their execution, each of
the individuals executing this Agreement on behalf of a party represents and warrants to the other
party that he or she has the authority to execute the document in the capacity shown on this
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document, Each of the parties further represent and warrant that this Agreement constitutes a
valid and binding contract, enforceable against it in accordance with its terms.

Section 7.13. Term and Tenninati+art, Unless sooner terminated in accordance with the
provisions of this Agreement, the term of this Agreement shall be the some as the term for the
Raw Water Contact. This Agreement shall terminate automatically in the event of the
ternination of the Raw Water Contract; provided, however, that no termination of this
Agreement will affect or impair District No. 12's rights to its contractual capacity in the LCRA.
System described in Section 4.01 of this Agreement and such contractual capacity rights will
survive any termination of this Agreement. Time is of the essence in the performance of this
Agceement.

Section 714; Other Amerrients. Nothing in this Agreement shall be construed as amending,
modifying or limiting the rights and obligations of the parties under the Raw Water Contract>

Section 7.15. Guaranty by Developer. Rough Hollow Develapmee.zit, Ltd, a'I"exas limited
partnership and the developer within the District Service Area, is executing this Agreement fbr
the limited purpose of guaranteeing the Minimum Payments to be made by District No. 12 under
Section 4.01 of this Agreement. If District No, 12 fails to make any Minimum Payment as and
when duc^ LCRA may give written notice to Rough Hollow Development, Ltd. and, in such
evea^ Rough Hollow Development, Ltd. will be required to make the payment in question within
15 days after delivery of such notice. If Rough Hollow T3mlopment, Ltd, fails to make any
required payment within the specified 15-day period, LCRA. may pursue all legal remedies to
recover the guaranteed amounts from Rough Hollow Development, Ltd. Whether to provide
notice to, or whether to institute legal proceedings to recover guaranteed amounts from, Rough
Hollow Development, Ltd., shall be at LCFA's sole option, and ICRA. may exercise other
remedies under this Agreement instead. If, however, LCRA elects to pursue recovery from
Rough Hollow I7evelopment, Ltd., then, anything herein to the contrary notwithstanding, g.CRA,
will not seek to enforce any remedies under this Agreement against District No. 12 during the
pendency of that action. Rough Hollow I7eveloptnent, Ltd. may assign its obligations under this
Section to a subsequent owner of a majority of the land within the District Service Area,
however, any such assignment must be in writiu& include the name and mailing address of the
assignee, and be assigned by Rough Hollow Development, l.td. and assumed by the assignee.

Section 7.16. E'bits. The following exhibits are attached to and incorporated into this
Agreement for all purposes:

Exhibit A - Delivery Point and District Service Area
Exhibit B - LCRA Service Area
Exhibit C - Payment Schedule
Exhibit D - Form for Reports on Service Connections

IN WT'MESS WI»,O1~•., the parties hereto have executed this Agreement in multiple
copies, each of which shall be deemed to be an original and of eqtaal force and effect, on the date
or dates indicated below and to be effective as of the Effective T)ate.

(The remainder of this page has been intentionally left blank and the signature page or pages
follow.)
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LOWER COLORADO RIVE R AUTHORITY

By:

Manager, Customer and Business Strategy

Date:

•
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TRAVIS bOUNTY MUNICIPAL UTILITY DISTRICT NO. 12

By.
Daniel Robertson
President, Board of Directors

Date:
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Rough Hollow Development, Ltd, is executing this Agreement for the sole purpose of
confirming its guarantee of certain payments to be made by District No. 12 under this
Agreement, as set forth in Section 7.15 of this Agreement.

ROUGH HOLLOW DEVELOPMENT, LTA.,
a Texas limited partnership

B y; JHVL, L.P., a Texas corporation, its General Partner

22
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West Travis Count),
Regional Water System

L:iGFtA Board Agenda , February 2006

EXHIBIT B
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EXHIBITC
PAYMENT SCHEDULE

APPLICABLE PERIOD: MINHAUM PAYMENT:

On Effective Date* $350,200

Effective, Date through
April I 2010**

$350,200

2011*** $199,900
20I2*** $I99,900

2(}13*** $199,900

2414*** $199,900

* Due and payable within 15 days of the Effective Date of this Agreement.
**Due on or before April 1, 2010, and any shortfall due and payable on or before May 15, 2010,
per Section 4.01.a. of this Agreement.
***Due on or before May 15 of the year in question, and any shortfall due and payable on or
before June 30 of the same year, per Section 4.01.a of this ,Agreemant.
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