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DOCKET NO. 40035
PETITION OF PEOPLES TELEPHONE
COOPERATIVE, INC. FOR
COMPULSORY ARBITRATION WITH
HALO WIRELESS, INC., UNDER THE
FEDERAL TELECOMMUNICATIONS
ACT RELATING TO
INTERCONNECTION RATES, TERMS
CONDITIONS

§
§
§
§
§
§
§
§

BEFORE THE

PUBLIC UTILITY COMMISSION

OF TEXAS

HALO WIRELESS, INC'S SUBJECT TO MOTION TO DISMISS RESPONSE AND
COUNTERDESIGNATION OF OPEN ISSUES TO THE PETITION FOR
COMPULSORY ARBITRATION OF PEOPLES TELEPHONE COOPERATIVE, INC.
TO THE HONORABLE PUBLIC UTILITY COMMISSION OF TEXAS
Halo Wireless, Inc. ("Halo") hereby moves to dismiss the Petition for Compulsory
Arbitration filed by Peoples Telephone Cooperative, Inc. ("Peoples"). Without waiver of Halo's
jurisdictional contentions (but subject thereto), Halo hereby submits, in the alternative, its
response and counterdesignation of open issues to said Petition.
1.

IDENTITY OF THE PARTIES
Halo is a Federal Communications Commission ("FCC")-licensed Commercial Mobile

Radio Service ("CMRS") provider. Halo was awarded a nationwide license to register and
operate fixed and base stations in the 3650-3700 MHz band to support "mobile" and "portable"
subscriber stations, and its license states that it is for "common carrier" services. Halo is thus a
"domestic interstate communications common carrier" and is therefore authorized by FCC
blanket permission "to provide domestic, interstate services to any domestic point and to
construct or operate any domestic transmission line." See 47 C.F.R. § 63.01(a). Halo's
designated representative in this proceeding is:
Mr. Russell Wiseman
Halo Wireless, Inc.
2351 West Northwest Highway
3

Suite 1204
Dallas, Texas 75220
Tel: (817) 338-3700
Fax: (817) 338-3777
rwiseman(&,halowireless. com
Peoples is an Incumbent Local Exchange Carrier ("ILEC") that provides exchange access
and telephone exchange service within the State of Texas. Peoples' designated representative in
this proceeding is:
Dorothy Young
CHR Solutions
5629 Balcones Dr., Suite 200
Austin, TX 78731-4280
Tel: (512) 343-2544
Fax: (512) 343-0119
dorothy.younga,chrsolutions. com
II.

HALO'S SUBJECT TO MOTION TO DISMISS ALTERNATIVE RESPONSE TO
PETITION
Subject to Halo's Motion to Dismiss, and without waiver thereof, but only in the

alternative, Halo provides this Response to Peoples' Petition. For ease of reference, Halo will
restate Peoples' averments and then provide a specific response. As allowed by 47 U.S.C. §
252(b)(3)' and (b)(4)(A) and (C), Halo will then list by way of counterdesignation the additional
open issues that must be resolved if and to the extent the parties are found to be in a § 252
arbitration.

Petition page 2:
OVERVIEW

' Halo continues to assert the parties are not in the § 252 process and that PUC PROC. R. 21.95 procedures are not
available. Assuming, but not admitting that this is incorrect, § 252(b)(3) allows the respondent to "provide such
additional information as it wishes." PUC PROC R. 21.95(b) allows the respondent to "provide such additional
information as the party wishes to present." Functionally, these provisions operate to allow the respondent to not
only provide its position on the issues raised by the petitioner but to also counterdesignate additional "open issues"
for arbitration. See 47 U.S.C. § 252(b)(4)(A) and (C).
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1.

This petition seeks the establishment of an interconnection agreement for
the exchange of Commercial Mobile Radio Service ("CMRS") traffic, if
any, between the Company and Halo pursuant to FTA §§ 332 and 201, the
FCC's rule 47 C.F R. § 20.11(e), and its T-Mobile Order. In its T-Mobile
Order, the FCC, exercising its authority under Section 201 and 332 of the
Act, adopted rules requiring wireless carriers to negotiate with ILECs for
terms of compensation for termination of CMRS traffic, to pay interim
compensation pending negotiation and arbitration, and to submit to
arbitration of interconnection agreements.

Response:
A.

Halo denies that Peoples is eligible to petition for compulsory arbitration of an

interconnection agreement "pursuant to FTA §§ 332 and 201, the FCC's rule 47 C.F.R. §
20.11(e), and [the FCC's] T-Mobile Order" in this case and before this Commission. The
Commission has authority to establish a § 252 agreement that implements an ILEC's § 251
duties when a proper petition is filed, but Peoples has not done what it must to initiate the
process.
B.

If and to the extent there is to be some form of compulsory arbitration, Halo denies that

Peoples can unilaterally define the issues to be arbitrated.
C.

Halo contends that neither Peoples nor the Commission have any right, power,

jurisdiction or authority to question, challenge, interpret, impede, limit, regulate or interfere with
Halo's federal authorizations or Halo's activities under those authorizations, or to directly or
indirectly impede Halo's market entry. Halo objects to any attempted state-level regulation,
particularly if and to the extent such regulation is imposed through an "interpretation" of Halo's
permitted activities under its federal authorizations. Section 332(c)(3) preempts any state-level
entry regulations regarding CMRS. Section 332(c)(7)(B)(i)(11) prohibits state-level actions that
"prohibit or have the effect of prohibiting the provision of personal wireless services." Halo has
the federal right to provide telephone exchange service and exchange access in particular and to
5

provide interstate telecommunications in general. Peoples seeks state action and state-level
determinations that would "prohibit or have the effect of prohibiting the provision of personal
wireless services." Further, Peoples is seeking to have this Commission "interpret" Halo's
federal authorizations and decide whether Halo can provide certain services or the conditions
upon which Halo can provide such services. The states have been preempted from such things.
Further, PURA expressly provides that the PUC lacks jurisdiction to do such things. Assuming
without admitting that this is a § 252 case, the sole purpose and only permissible outcome is the
imposition of terms and conditions implementing Peoples' § 251 duties.
D.

Halo denies that Peoples may seek arbitration at this time. Halo asserts that, if the parties

are currently somehow involved in a 47 U.S.C. § 252 arbitration, then Peoples cannot later
supplement or add any open issues beyond those listed in its Petition.

Page 3:
1.

THE PARTIES

2.

The Company is a wireline local exchange company providing local exchange
telephone service within the State of Texas. The Company is also a Rural
Telephone Company as defined in Section 153 of the Act. The Company is
represented in this proceeding by:
Brook Bennett Brown
State Bar No. 03094560

McGinnis, Lochridge & Kilgore, LLP
600 Congress Ave., Suite 2100
Austin, Texas 78701
Tel: (512) 495-6023
Fax: (512) 505-6323
bbrown(Zb,mc ginni s 1 aw. c om
Response:
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A.

Halo admits that Peoples is an ILEC. Halo cannot respond to the assertion that Peoples

provides "local exchange telephone service" since that is not a statutory term that is used in the
Act. If and to the extent Peoples intended to assert that it provides "telephone exchange service"
then Halo would admit that. Halo notes that Halo also provides "telephone exchange service," as
well as "exchange access."
B.

Halo admits that Peoples claims to be a "rural telephone company" as defined in Section

153(37) of the Act. Peoples, however, has not produced any evidence that it meets the criteria on
Section 153(37), or which of the specific criteria in the definition it purportedly meets. Halo
demands that Peoples prove its contentions in this regard.
C.

Halo admits that Peoples is represented by Brook Bennett Brown.

Page 3:
3.

Halo holds a license issued by the FCC for wireless service and holds
itself out to be a CMRS carrier. Halo is represented in these proceedings
by:
Scott McCullough [sic]
McCullough/Henry [sic]
1250 S. Capital of Texas Highway
Bldg. 2, Suite 235
Austin, Texas 78746
(512) 888-1112
Fax: (512) 692-2522
wsmcg,smccollough.com
John Marks,
Halo Wireless, Inc.
2351 West Northwest Highway, Suite 1204
Dallas, Texas 75220
(214) 491-8223
jmarks(a-),halowireless. com

Response:
7

A.

Halo admits that it was awarded a nationwide license to register and operate fixed and

base stations in the 3650-3700 MHz band to support "mobile" and "portable" subscriber stations.
Halo further admits that it holds itself out as a CMRS carrier and a common carrier.
B.

Halo admits that it is represented in this proceeding by W. Scott McCollough. Steve

Thomas, Troy Majoue and Matthew Henry also represent Halo. John Marks is Halo's General
Counsel, but he is not expected to make an appearance. Halo's designated company
representative is Russ Wiseman, whose contact information is listed above.

Page 3:
fn2

The parties dispute whether the traffic Halo sends for termination is CMRS or is
wireline traffic. The FCC's recent Universal Service and Intercarrier
Compensation Reform Order, FCC 11-161, determined that traffic is CMRS only
if the calling party initiating the call has done so through a CMRS provider. It
expressly rejected Halo's position that traffic handed to Halo from its affiliate
Transcom, which does not hold a CMRS license, is wireless traffic. Id. at ¶¶979,
1003-1006. In other proceedings, Halo has testified that Transcom is its only
commercial customer.

Response:
A.

Halo denies the representations in footnote 2 on page 3. Peoples mischaracterizes the

passage it cites. The passage was addressing whether traffic is "intraMTA" under certain
circumstances, but did not rule on (in an adjudicatory sense) or find whether the asserted
circumstances were true. The FCC did not hold the traffic is not CMRS and expressly reserved
the question.
B.

Halo admits that Peoples has improperly attempted to dispute the character of Halo's

traffic. Halo denies that this is an arbitrable issue.
C.

Halo contends that neither Peoples nor the Commission have any right, power,

jurisdiction or authority to question, challenge, interpret, impede, limit, regulate or interfere with
8

Halo's federal authorizations or Halo's activities under those authorizations, or to directly or
indirectly impede Halo's market entry. Halo objects to any attempted state-level regulation,
particularly if and to the extent such regulation is imposed through an "interpretation" of Halo's
permitted activities under its federal authorizations. Section 332(c)(3) preempts any state-level
entry regulations regarding CMRS. Section 332(c)(7)(B)(i)(II) prohibits state-level actions that
"prohibit or have the effect of prohibiting the provision of personal wireless services." Peoples
seeks state action and state-level determinations that would "prohibit or have the effect of
prohibiting the provision of personal wireless services." Halo has the federal right to provide
telephone exchange service and exchange access in particular and to provide interstate
telecommunications in general. Further, Peoples is seeking to have this Commission "interpret"
Halo's federal authorizations and decide whether Halo can provide certain services or the
conditions upon which Halo can provide such services. The states have been preempted from
such things. Further, PURA expressly provides that the PUC lacks jurisdiction to do such things.
Assuming without admitting that this is a § 252 case, the sole purpose and only permissible
outcome is the imposition of terms and conditions implementing Peoples' § 251 duties.

Page 4:
II.

CONSOLIDATION/TIMELINE

4.

There are a number of pending arbitration petitions that have been filed against
Halo by other small and rural telephone companies involving the same or similar
issues. FTA § 252(g) permits consolidation of arbitration proceedings filed with a
state commission when consolidation may "reduce administrative burdens on
telecommunications carriers, other parties to the proceedings and the state
commission in carrying out its responsibilities under this chapter." The Company
requests consolidation of this petition with other similar petitions.

Response:
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A.

Halo admits that a number of other arbitration petitions have been filed against Halo by

ILECs at the Commission, and that they attempt to raise some of the same or similar issues.
B.

Halo admits that 47 U.S.C. § 252(g) authorizes the Commission to consolidate

proceedings in order to reduce the administrative burden on the parties and the Commission.
C.

Assuming without admitting that this is a § 252 arbitration, Halo admits that Peoples is

permitted to request consolidation.

Halo agrees that consolidation would reduce the

Commission's administrative burden to some degree, if this case goes forward. Any
consolidation, however, will have to take into account the significant change in the FCC's rules
relating to intercarrier compensation. It is Halo's understanding that consolidation will be
discussed at the prehearing conference and the arbitrators will consider if/how to consolidate the
different dockets. Halo notes that the ILECs' proposed terms differ in several respects. Further,
Halo provided redlines to some of the ILECs' templates, but for others Halo proposed its own
template. Thus there are multiple contracts and none of them take the new rules into account.
Halo suggests that it would be to the parties' benefit, as well as the arbitrators, that all petitioners
agree to draft one uniform proposed agreement that is geared to the new rules, with agreed and
disputed terms.

Page 4:
5.

The timeline for entry of an arbitration award on this petition is April 16, 2012.
This timeline assumes a nine-month period from the date of the request for
interconnection and entry of an arbitration award, and assumes Day 160 to be
December 27, 2011, the date the window for arbitration closes according to the
parties' stipulations described in Paragraph 10 below.

Response:

10

A.

Assuming without admitting there was ever a Day 1, and that December 27, 2011 would

constitute Day 160 had there been a Day 1, Halo denies that April 16, 2012 is the appropriate
nine-month deadline for an arbitration award. One hundred and sixty days prior to December 27,
2011 was July 20, 2011. Exactly nine months after July 20, 2011 is April 20, 2012.
B.

Halo denies that the parties have entered the § 252 process, and thus there was no start

date of Day 1 for purposes of § 252(b). There is no jurisdiction and thus no statutory deadline.

Page 4:
III.

THE PARTIES' EFFORTS TO RESOLVE THEIR DIFFERENCES BY
NEGOTIATION

6.

In September 2010, Halo began to send traffic for termination to the Company's
end users without having first sought interconnection with the Company. This
Halo traffic is being sent to the Company for termination pursuant to Halo's
interconnection agreement with AT&T on the condition that Halo establish
interconnection facilities with companies, like the Company, having end offices
behind the AT&T tandems, which Halo has refused to do.

Response:
A.

Halo admits that it began originating CMRS traffic to Peoples on or about September

2010. Halo admits there was no agreement, but denies there was any obligation for Halo to "seek
interconnection."

Halo admits that its traffic was delivered to Peoples via indirect

interconnection, as is permitted under the FCC's rules and the T-Mobile Order. Halo further
admits that the transiting carrier between Halo and Peoples is AT&T.
B.

Halo denies that its interconnection agreement with AT&T requires Halo to establish

direct interconnection with Peoples prior to originating traffic destined for Peoples' network.
Peoples' interpretation of the Halo-AT&T agreement, if accepted, would eliminate all of the
agreement's terms, rates and conditions related to transiting traffic. The existence of these terms,

11

rates

and conditions

flatly

refute

Peoples'

unreasonable interpretation that indirect

interconnection and transiting are forbidden.
C.

Halo denies that Peoples is authorized to seek enforcement of its own interpretation of the

Halo-AT&T interconnection agreement. Peoples is not a party to the agreement, which, at
Section 32, expressly disclaims any third party beneficiaries. Peoples is a stranger to the contract
and cannot unilaterally seek enforcement of its terms.
D.

Halo denies that it has ever "refused" to request interconnection with Peoples. Instead,

Halo has simply remained indirectly interconnected with Peoples, as is permitted by the FCC's
rules and the T-Mobile Order, unless and until Halo receives a request for interconnection that
complies with the requirements of § 20.11(e). Halo advised Peoples that if it sends a writing that
clearly communicates a "request for interconnection" and "invoke[s] the negotiation and
arbitration procedures in section 252 of the Act" (see § 20.11(e)), then Halo will do what the rule
requires: negotiate over terms implementing Peoples' § 251 duties. Halo has received compliant
20.11(e) requests that did "request interconnection" and did "invoke the negotiation and
arbitration procedures contained in section 252 of the Act" from many ILECs. Halo has accepted
those requests and has agreed they were compliant and sufficient to enter the § 252 process. If
and when Peoples does what the rule requires, then Halo will do what the rule requires. Peoples
cannot, however, obtain relief from the PUC for an alleged violation of § 20.11, for the PUC
completely lacks jurisdiction to interpret, apply or enforce that rule.

Page 4:
7.

On April 14, 2011, the Company sent Halo a request for interconnection, attached
as Exhibit A. The Company also requested confirmation that interim
compensation would apply from the date of its letter. This letter was received by
Halo on April 14, 2011.
12

Response:
A.

Halo denies that Peoples has ever sent Halo a "request for interconnection." Instead,

Peoples has sent Halo a "request for negotiations" that failed to comply with the specific
requirements of § 20.11(e).
B.

Halo asserts that the Commission completely lacks any delegated authority to interpret,

apply or enforce § 20.11, since the Communications Act § 332 and FCC rule 20.11 are "outside
the scope" of §§ 251 and 252, and any complaints or disagreements relating to § 332 or § 20.11
must be taken to the FCC by way of a § 208 complaint.
C.

Halo denies that the document attached as Exhibit A to the Petition was sent or received

on April 14, 2011. The exhibit itself indicates that it was not sent until at least April 27, 2011.

Page 4:
8.

Halo's response to the request for interconnection is attached as Exhibit B. Halo's
refusal to accept the letters requesting negotiation and subsequent actions
demonstrate a refusal to negotiate in good faith.

Response:
A.

Halo denies that it ever received a "request for interconnection" from Peoples.

B.

Halo admits that its response to Peoples' deficient "request for negotiations" is attached

to the Petition at Exhibit B. That document speaks for itself, and Halo denies any
characterizations inconsistent with its content. Halo notes that the Halo response addressed
topics in addition to those mentioned by Peoples.
C.

Halo denies that its insistence that Peoples submit a "request for interconnection" that

invokes the negotiation and arbitration procedures 'contained in the Act and complies with §
20.11(e) constitutes a refusal to negotiate in good faith. To the contrary, Peoples' attempts to
13

force Halo into the § 252 negotiation and arbitration process while simultaneously refusing to
comply with § 20.11(e) constitutes a violation of Peoples' duty of good faith.2 The FCC's "good
faith rules" provide that attempts to coerce a party into agreeing to terms the party would not
otherwise constitute a violation of the good faith duty. 47 C.F.R. § 51.301(c)(5). Halo does not
agree to the limitations, terms, and prices Peoples demands, and now Peoples is essentially
arguing that Halo's refusal to capitulate is a violation of good faith. This is merely coercion.
Peoples appears to be disconcerted by the fact that Halo does not agree with Peoples regarding
the result of the terms of §§ 252, 332(c)(1)(B), 47 C.F.R. § 20.11(e), the Part 51 interim rules,
several FCC decisions, and two Texas PUC decisions. Failure to capitulate is - in Peoples' view
- a lack of good faith. This is not the law. More important, the law Peoples is trying to address in
this matter is not subject to this Commission's jurisdiction. If Peoples has a problem with Halo's
compliance under § 332 and FCC rule 20.11, it must apply to the FCC, not the PUC.

Page 5:
9.

On June 16, 2011, the parties met in person with the assistance of the PUC's
mediator, but were not able to resolve any issues surrounding terms of
interconnection or issues related to interim rates.

fn3

The parties met on June 16, 2011, at the commission pursuant to notice of
mediation in Docket 39409.

Response:

2

As another example of Peoples' refusal to deal with Halo in good faith and its continued attempt to coerce Halo
into submitting to interconnection terms and conditions that it would not otherwise agree to, Peoples has recently
threatened to commence blocking Halo's CMRS traffic if it does not pay Peoples' "access" bills. Blocking without
prior FCC authorization is a violation of the Act and the FCC's rules. Halo's letter response to Peoples' improper
ultimatum is attached at Exhibit A to this Response.

14

A.

Halo denies that Peoples was present at the June 16, 2011 settlement conference. Peoples

did not intervene in Docket No. 39409 until August 1, 2011 and was therefore not represented in
that proceeding prior to that date. Halo will explain its position on "interim rates" below.

Page 5:
10.

The window for filing a petition for arbitration would have opened on August 25,
2011, the 135th day following Halo's receipt of the request for interconnection,
and would have closed on the 160th day thereafter. However, on August 8, 2011,
Halo filed a petition in bankruptcy. According to Halo, its petition in bankruptcy
stayed all pending proceedings before this Commission. On October 25, 2011, the
bankruptcy court determined the automatic stay to be inapplicable to state
commission arbitration proceedings.

Response:
A.

Halo denies that it ever received a "request for interconnection" from Peoples.

B.

Halo denies that the 135th day following Halo's receipt of Peoples' noncompliant

"request for negotiations" was August 25, 2011. One-hundred and thirty-five days prior to
August 25 is April 12, but, as explained above, Peoples' "request for negotiations" is dated April
27.
C.

Halo admits that it filed a petition for bankruptcy protection on August 8, 2011 and

thereafter all pending proceedings before the Commission were stayed.
D.

Halo admits that, by order of October 25, 2011, the bankruptcy court entered an order

addressing the stay.

Page 5:
11.

Because of the bankruptcy proceedings, Halo and the Company (along with other
Texas Companies having pending negotiations with Halo) entered into a
Stipulation Regarding Automatic Stay and a Supplemental Stipulation Regarding
Automatic Stay extending the window for filing a petition for arbitration (for any
15

arbitration window opening on August 8, 2011 or later) until December 27, 2011.
Copies of these stipulations are attached as Exhibit F.
Response:
A.

Halo admits that the parties entered into the stipulation attached to the Petition as Exhibit

F. That document speaks for itself, and Halo denies any characterization of that letter different
than what is stated therein.

Page 5:
12.

This petition for arbitration, being filed within the extended period provided by
the parties' stipulations, is timely filed.

Response:
A.

Halo admits that the Petition was filed prior to December 27, 2011.

B.

Halo denies that the Petition was timely filed because it is deficient for the reasons stated

in Halo's Motion to Dismiss and, in any event, the Commission is without jurisdiction over this
matter. Therefore, because Peoples has not followed the procedures established in the Act, the
FCC's rules, and the Commission's rules, the Petition is a nullity and cannot be timely filed.

Page 5:
13.

Throughout the course of negotiations, Halo has refused to pay interim
compensation, contending that the Company's letter requesting interconnection
was "deficient."

Response:
A.

Halo admits that it has not paid or received interim compensation because Peoples has

not made a "request for interconnection." Prior to the amendment of § 20.11(e) as a result of the
FCC's recent rulemaking order, a "request for interconnection" that complied with the rule was a
prerequisite to interim compensation. Peoples continually refused to request interconnection with
16

Halo in order to invoke § 20.11(e) and therefore interim compensation was inapplicable. Under
the new rules interim compensation is no longer available.

Page 5:
14.

Exhibit C contains the Company's proposed terms for interconnection.

Response:
A.

Halo admits that Exhibit C contains Peoples' draft agreement.

B.

If and to the extent this case moves forward over Halo's objection, Halo demands that

Peoples carry its burden of going forward and its burden of proof that its proposed prices
comport with the criteria for §§ 251(b)(5) and 252(d)(2) and the applicable FCC rules. Halo has
reasonably requested cost information Peoples must provide (assuming without accepting that
the parties are in the § 252 process) to fulfill its good faith duties under 47 C.F.R. §
5 1.30 1 (c)(8)(i) and (ii) but Peoples has not yet produced that information.

Page 5:
15.

Exhibit D contains Halo's proposed terms of interconnection. Instead of an
agreement limited to CMRS traffic, Halo proposes terms by which it could
terminate any and all traffic of whatever nature and whatever jurisdiction, at
reciprocal compensation rates, as if such traffic were "local" CMRS in nature.

Response:
A.

Halo admits that Exhibit D contains Halo's red-lined edits to Peoples' draft agreement.

The document speaks for itself, and Halo denies any characterizations different than what is
stated therein.
B

Halo also admits that Peoples made no further attempts to negotiate over contract terms

before it filed the Petition.
17

Page 6:
16.

The issues in dispute regarding the express terms of an interconnection agreement
for non-access CMRS traffic are shown in Exhibit E, the Decision Point List.

Response:
A.

If and to the extent there is to be compulsory arbitration, Halo denies that Peoples can

unilaterally define the issues to be arbitrated.
B.

Halo cannot respond in detail to Peoples' DPL due to the significant changes of law that

occurred effective December 29, 2011, after the filing of the Petition. The FCC's recent change
of law will require new proposed terms and certainly lead to new and different disputed legal
issues. Halo anticipates that these issues will be addressed at the prehearing conference
scheduled for January 27, 2011, at which time the parties will receive guidance on how to
address the changes of law and the consequent changes to the parties' positions.

Page 6:
IV.

ISSUES PRESENTED FOR ARBITRATION

A.

Issues related to intraMTA ("non-access") CMRS traffic, if any:

17.

Under 47 C.F.R. § 20.11(b)(2) and the T-Mobile Order, Halo may seek
interconnection from and is obligated to compensate incumbent local
exchange carriers ("ILECs") like the Company for terminating non-access
CMRs [sic] traffic. When such arrangements are not made, an ILEC may
request interconnection from a CMRS carrier. The FCC's ILEC/CMRS
interconnection rule, 47 C.F.R. § 20.11(e), establishes the procedure for
such interconnection.

Response:
A.

Halo denies that Peoples can dictate the issues to be addressed and not addressed, the

information to be provided or the ultimate results.
18

B.

FCC rule 20.11 and the T-Mobile Order speak for themselves and Halo denies any

interpretations inconsistent with the rule or the order.
C.

Halo denies that Peoples has properly invoked § 20.11(e). Halo asserts that the

Commission lacks jurisdiction to enforce that rule. If Peoples wants an adjudication over the
issue of whether Halo has somehow violated § 20.11, it must apply to the FCC for relief by filing
a § 208 complaint. See 47 CFR § 20.11(a).

Page 6:
18.

In accordance with 47 C.F.R. § 20.11(e), Halo's obligation to pay interim
reciprocal compensation for non-access CMRS traffic began effective with the
date of the Company's request to Halo for interconnection. Under 47 C.F.R. §
20.11(e), the interim compensation provisions of 47 C.F.R. § 51.715 apply to
interim compensation for any CMRS traffic and provide for a true-up of interim
compensation upon entry of the final arbitration award.

Response:
A.

Halo denies that it has ever received a "request for interconnection" from Peoples that

complies with the requirements of § 20.11(e) and, therefore, that it has ever been obligated to
pay interim compensation.
B.

Halo denies that § 20.11(e) requires interim compensation.

C.

Hale denies that § 20.11 authorizes a "true-up" of interim compensation upon entry of a

final arbitration award.
D.

Halo denies that the Commission has the power to interpret or enforce § 20.11. Rule

20.11 and § 332 are outside the scope of a § 332 arbitration.

Page 6:
19.

Halo has disputed interim compensation on the grounds that the Company's
request for interconnection to Halo is "deficient." All invoices remain unpaid.
19

Response:
A.

Halo denies that Peoples has ever "requested interconnection" with Halo or complied

with § 20.11(e). Having failed to make a request for interconnection, interim rates have never
applied to Halo's traffic.
B.

Halo admits that Peoples' "request for negotiations" was not sufficient to comply with §

20.11(e) and therefore Halo is not obligated to pay interim compensation.

Page 6 continuing to page 7:
B.

Issues related to all non-CMRS traffic and to interMTA CMRS traffic:

20.

The Company seeks a preliminary hearing to determine the proper jurisdiction
and rates for compensation of all traffic being terminated by Halo, requiring Halo
to cease termination of all non-CMRS traffic, and requiring immediate
prospective payment of the invoices for all interim compensation. Based on
information and belief, the Company believes that little or none of the traffic
being sent to the Company by Halo for termination is local (intraMTA) CMRS
traffic, as Halo claims. Instead, this traffic originates with end users of wireline
interexchange carriers and other CMRS carriers who contract directly or
indirectly with Transcom, Halo's affiliate, for "voice termination services" for
completion of domestic and international interexchange wireline and interMTA
wireless calls. Transcom hands these calls to Halo, who then asserts the service it
provides is intraMTA CMRS. The FCC disagrees. Where call detail records are
available, the records show that substantial portion of the traffic is landline in
origin and not CMRS traffic. Similar concerns as to Halo's operations are pending
before other state commissions.

Response:
A.

Halo denies that Peoples is entitled to seek a preliminary hearing on these issues. Peoples

has not properly commenced the § 252 negotiation and arbitration process because it has not
submitted a "request for interconnection" to Halo. Further, Peoples has not requested and Halo
has not agreed to submit to arbitration by the state commission.
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B.

Halo denies that the Commission has personal jurisdiction over Halo. Halo has not

"submitted to arbitration by the state commission" because Peoples has not requested that it do
so.
C.

Halo denies that interim compensation is now due or can be due prospectively. Peoples

failed to "request interconnection" with Halo, which, under former § 20.11(e), was a prerequisite
to interim compensation. Additionally, the former interim compensation requirement of §
20.11(e) is no longer in effect.
D.

Halo denies that "little or none" of the traffic it originates to Peoples is intraMTA.

E.

Halo denies Peoples' characterization of traffic types and disagrees with the method

Peoples uses to determine type.
F.

Halo denies Peoples' characterization of the Intercarrier Compensation and USF Reform

Order. The order speaks for itself and Halo denies any interpretation inconsistent with that order.
G.

Halo denies that the traffic it originates is "not CMRS" or that accurate call detail records

would show that it is "not CMRS."
H.

Halo denies Peoples' characterization of the traffic Transcom originates as an end user

Enhanced Service Provider ("ESP") purchasing telephone exchange service.

Page 7:
fn5.

See AT&T SW's proof of claim filed it the bankruptcy court which indicates that
over 82% of the traffic received at its tandems originates as a landline call. Proof
of Claim #225, U.S. Bankruptcy Court, E.D. Texas, Cause No. 11-42464.

Response:
A.

Halo denies the averments in and relevance of the alleged AT&T claim.

21

Page 7:
21.

All access traffic ("non-local" CMRS traffic) being terminated by Halo is subject
to the constructive ordering doctrine, under which the tariffed access rates apply
without regard to any interconnection request and are effective as of the date Halo
began to use access service.

Response:
A.

Halo denies that it constructively ordered exchange access service. Halo denies that it

received exchange access service. Halo denies that Peoples' access tariffs apply.

Page 7 continuing to page 8:
22.

Consequently, while Halo holds a CMRS license, to the extent Halo's use of the
Company's network is not for termination of intraMTA CMRS traffic but for
access service, Halo is bypassing the lawful terminating access rates of the
Company and other terminating carriers. Because Halo is not registered as an IXC
or CLEC, its use of interconnection facilities to terminate interexchange wireline
traffic is unlawful. The Company requests the Commission issue an order
requiring Halo to cease and desist from terminating any intrastate wireline traffic
over its CMRS interconnection, obtain the proper state certification for its
intrastate wireline services, and requiring all wireline access traffic to be routed
over access facilities according to the applicable tariffs approved by this
Commission, at intrastate terminating access rates, rather than over local
interconnection facilities.

Response:
A.

Halo denies Peoples' claims. Halo is not "terminating" the traffic Peoples is concerned

about. Peoples is the terminating carrier. Halo denies it is bypassing lawful terminating access
rates. Halo denies Peoples' characterizations of traffic types.
B.

Halo denies that it is under any obligation to obtain a state certification to provide its

services.
C.

Halo denies that the Commission has been granted the authority to issue a cease and

desist order during an arbitration proceeding. Arbitrations are conducted for the sole purpose of
establishing just and reasonable rates and terms for interconnection under § 251.
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D.

Peoples does not have the standing or capacity to challenge Halo's activities under its

FCC license before the Texas PUC. If Peoples believes Halo is engaging in unauthorized
activity, then Peoples is free to petition the FCC. This Commission similarly does not have
jurisdiction or power to interpret Halo's authorizes activities as part of a § 252 arbitration or
otherwise.
E.

Halo asserts that Peoples is raising irrelevant and extraneous matters that lie far outside

the PUC's authority.

Page 8:
23.

In summary, the Company seeks a determination of the following preliminary
issues which may permit the parties to more expeditiously resolve any remaining
issues:
What is the type (wireline, landline) and jurisdiction (local, intrastate
a.
interexchange, interstate interexchange, interMTA) of Halo's traffic?
What rates apply prospectively to Halo's traffic?
b.
For each type of traffic, what amount of compensation does Halo owe for
c.
past periods?
Does Halo's CMRS license authorize it to convey, transmit or receive the
d.
traffic it carries within this state? If not, what remedy is appropriate?
What call detail format is Halo obligated to provide and what records is
e.
Halo obligated to provide for past period traffic and prospectively?

Response:
A.

Halo denies that Peoples can unilaterally define preliminary issues or request an

expedited resolution of any issues.
B.

Halo denies that these issues are appropriate preliminary issues. The Commission does

not have the authority or jurisdiction to investigate Halo's CMRS activities. If Peoples believes
that Halo has violated or exceeded the scope of its federal license, as it claims here, it can only

seek relief under § 208 of the 'Act at the FCC or in federal court. The Commission cannot
entertain claims alleging that Halo has overstepped its wireless authorization.
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C.

If Peoples wants call detail it can seek discovery.

Page 8 continuing to page 9:
RELIEF REQUESTED
The Company requests that notice of this petition be given; that upon notice and hearing
the Commission conduct a hearing to address the preliminary issues in Paragraph 22
above; and that in such hearing, the Commission determine the nature of Halo's traffic,
establish the total interim compensation due to date for interconnection services provided
to Halo, require that Halo cease the termination of interexchange wireline and non-Halooriginated CMRS traffic over local CMRS interconnection facilities, require Halo to seek
certification as a CLEC or registration as an IXC, as may be appropriate, for carriage of
non-CMRS traffic in the state, and require Halo to establish access service for all access
traffic terminating to the Company. Second, the Company seeks a final arbitration award
adopting the terms of interconnection reflected in Exhibit C for any non-access CMRS
traffic between the Company and Halo. Lastly, the Company seeks an order and
appropriate sanctions for Halo's failure to negotiate in good faith.
Response:
A.

Halo denies that Peoples can unilaterally define preliminary issues or request an

expedited resolution of any issues.
B.

Halo denies that these issues are appropriate preliminary issues. The Commission does

not have the authority or jurisdiction to investigate Halo's CMRS activities. If Peoples believes
that Halo has violated or exceeded the scope of its federal license, as it claims here, it can only
seek relief under § 208 of the Act at the FCC or in federal court. The Commission cannot
entertain claims alleging that Halo has overstepped its wireless authorization.
C.

Halo denies that the Commission has been granted the authority to issue a cease and

desist order during an arbitration proceeding. Arbitrations are conducted for the sole purpose of
establishing just and reasonable rates and terms for interconnection under § 251.
D.

Peoples' proposed terms do not comply with §§ 251 or 252 or the FCC's part 51 rules.

E.

Halo denies it has failed to negotiate in good faith.
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Page 9:
CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing has been served upon the
following parties by U.S. mail on this the 22°d day of December, 2011.
Scott McCullough [sic]
McCullough/Henry [sic]
1250 S. Capital of Texas Highway
Bldg. 2, Suite 235
Austin, Texas 78746
(512) 888-1112
Fax: (512) 692-2522
John Marks,
Halo Wireless, Inc.
2351 West Northwest Highway, Suite 1204
Dallas, Texas 75220
(214) 491-8223
Response:
A.

Halo admits that Peoples placed a copy of the Petition in the regular U.S. mail on

December 22, 2011, the same day that the Petition was filed with the Commission.
B.

Halo denies that Peoples complied with § 252(b)(2)(B) of the Act, which required that

Peoples "provide a copy of the petition and any documentation to the other party or parties not
later than the day on which the State commission receives the petition." Halo was not provided a
copy of the Petition on the same date (or before) that it was received by the Commission. Section
252(b)(2)(B) expressly requires at least same-day service and this federal law preempts the
Commission's usual "mailbox rule." Because Halo was not timely served, the Petition is
deficient.
III.

PRESERVATION OF HALO CONTENTIONS
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The Commission completely lacks jurisdiction over Peoples' Petition and cannot act or
grant any relief.
The PUC lacks jurisdiction to interpret, enforce, apply or rely on any provision in the
Communications Act other than § § 251 and 252. Specifically, but without limitation, the PUC
cannot interpret, enforce, apply or rely on §§ 201, 202, 203 or 332(c)(1)(B). Further, the PUC
cannot interpret, enforce, apply or rely on FCC rules other than those found in Part 51.
Specifically, but without limitation, the PUC cannot interpret, enforce, apply or rely on Parts 20,
22, 27 or 90.
If and to the extent the Communications Act could be read to allow the Commission to
move forward, it is unconstitutional and violates procedural and substantive due process, and is
void for vagueness, both as written and as sought to be applied. Congress did not confer
jurisdiction on the PUC to resolve this matter and, even if it did, then any provision in the
Communications Act that can be read to do so is unconstitutionally vague and attempts an
unlawful delegation.
Halo contends that any interpretation of the Act that would allow states to implement,
enforce and prescribe § 251(a) terms in a § 252 agreement would be unlawful and
unconstitutional because the general duties stated in § 251(a) have no Congressionallyprescribed standards or criteria that serve to cabin a state's discretion. The FCC has not
implemented any rules providing standards for states to use while applying § 251(a). A state
cannot devise "interconnection" and "traffic exchange" rules on an ad hoc basis as part of a
purported § 252 arbitration. Nor can a state rely on the §§ 201, 202, 203 and/or 332(c)(1)(B)
standards, the FCC's non-Part 51 rules, or a state's organic intrastate statute. Any interpretation
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of the Communications Act that would allow a state commission to make up rules on an ad hoc
basis and without controlling standards would violate the federal constitution.
Similarly, the PUC does not have state-level powers to adjudicate this matter. PURA
does not confer adequate power or direction that would allow the PUC to move forward and
dispose of the issues in this case even if federal law can be read to generally allow states to
create an organic law and do so. If and to the extent PURA could be read to allow the
Commission to move forward, then it too is unconstitutional and violates procedural and
substantive due process, and is void for vagueness, both as written and as sought to be applied.
The Legislature did not confer jurisdiction on the PUC to resolve this matter and, even if it did,
then PURA is unconstitutionally vague and attempts an unlawful delegation under the Texas
Constitution. Further, any decision that implements Peoples' preferred result would violate Tex.
Const. Art. I § 26. Finally, any state law that is read to allow the PUC to adjudicate these matters
would be preempted.
The traffic in issue is entirely covered by § 251(b)(5) and is not carved out by § 251(g).
Therefore, § 251(g) switched and/or special access prices cannot be used. To the extent the
Commission establishes a price that is not in strict accord with § 252(d), then the Commission
must devise other prices than those stated in Peoples' intrastate or interstate switched and/or
special access tariffs.
If and to the extent the PUC wrongly moves forward with this matter and chooses to
interpret, enforce, apply or rely on the aforementioned provisions in the Communications Act or
FCC rules that are not part of § § 251 or 252 or Part 51, then the PUC must then fully, rather than
selectively, apply all of these other provisions.
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In the alternative, and without waiver of Halo's primary position, the Commission must
set prices and establish terms and conditions for interconnection, traffic exchange, collocation,
resale, number portability, dialing parity, access to structure, and reciprocal compensation that
are just and reasonable under § 201 and nondiscriminatory under § 202.
In the alternative, and without waiver of Halo's primary position, Peoples' proposed
terms, conditions and prices are unjust and unreasonable under § 201 and unreasonably
discriminatory under § 202.
In the alternative, and without waiver of Halo's primary position, if and to the extent
Peoples proposes to use its intrastate or interstate switched or special access tariff prices, terms
or conditions as a means to resolve any matter or issue in this case, then Peoples' proposal
violates §§ 201, 202 and 203.
In the alternative, and without waiver of Halo's primary position, if and to the extent
Peoples proposes to use its intrastate or interstate switched or special access tariff prices, terms
or conditions as a means to resolve any matter or issue in this case then Halo asserts that
Peoples' intrastate and interstate switched and special access terms, conditions and prices are
unjust and unreasonable under § 201 and unreasonably discriminatory under § 202.
In the alternative, and without waiver of Halo's primary position, the PUC - if it wrongly
asserts jurisdiction over matters subject to the FCC's exclusive and/or original jurisdiction must reject each and every such price, term and condition and establish just, reasonable and
nondiscriminatory switched and special access prices, terms and conditions that are consistent
with §§ 201 and 202, using the FCC's Part 32, 36, 65 and 69 rules. If and to the extent Peoples is
a "rate of return" ILEC, then the PUC must establish a revenue requirement by reviewing
Peoples' invested capital and the extent to which it was prudently invested, and also determining
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whether its claimed expenses are reasonable. The PUC must determine the appropriate rate of
return and then engage in rate design to calculate prices. The PUC must, as part of this process,
establish depreciation rates using § 220. The PUC must also determine an appropriate end user
common line rate along with any prices for switched and special access that would be wrongly
assessed against Halo.
In the alternative, and without waiver of Halo's primary position, application of any of
Peoples' intrastate or interstate switched or special access prices, terms and conditions would
violate § 203. The PUC cannot just assume that these tariffs can or should apply, and must
instead substantively review those tariffs and then find they do not and cannot apply.
Peoples' preferred result, if prescribed, would violate § 157.
Peoples' proposed state-level process and its preferred result constitute an attempt to
erect an illegal state-level barrier to entry that violates § 253.
Peoples' preferred result, if prescribed, would violate § 254(k) because it would allow
Peoples to "use services that are not competitive to subsidize services that are subject to
competition."
Peoples is seeking state level action that has been preempted under the "CMRS" and
"personal wireless service" express preemption provisions in § 332(c).
In the alternative, and without waiver of Halo's primary position, if the PUC wrongly
moves forward and interprets, enforces, applies or relies on § 332(c)(1)(B), then it must establish
interconnection terms that are consistent with § 332(c)(1)(B), and pursuant to § 201.
In the alternative, and without waiver of Halo's primary position, if the PUC wrongly
moves forward and interprets, enforces, applies or relies on § 20.11(e), then the PUC must also
interpret, enforce, apply and rely on the other subparts of § 20.11(a)-(d). Specifically, but
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without limitation, the PUC must establish interconnection types and terms that include the
interconnection type reasonably requested by Halo (IP-based interconnection), and if Peoples
opposes them, then Peoples must carry its burden of proof that Halo's proposed interconnection
type and terms are not technically feasible or economically reasonable. See 20.11(a). The PUC
must also implement and prescribe terms consistent with § 20.11(b), (c) and (d).
IV.

ALTERNATIVE DESIGNATION OF OPEN ISSUES IF THERE IS TO BE A §
252 ARBITRATION
If and to the extent Halo is incorrect in its foregoing legal contentions, in the alternative

and without waiver, then Halo submits the following designation of additional open issues that
are necessary to implement Peoples' duties as a telecommunications carrier, an LEC and an
ILEC.3
Peoples was required to collaborate with Halo to develop a "DPL" in advance of any
petition for arbitration, which Peoples failed to do. The Petition is therefore defective and must
be dismissed. If this matter wrongly goes forward, then the arbitrators must somehow decide
how to resolve this problem.
Halo reserves all rights to raise all matters that can be raised under PUC PROC. Rs. 21.61
and 21.67, and any and all other Commission rules that may be used or applied in this case.
In the alternative, but without waiver, and assuming the Commission wrongly moves
forward, then Halo seeks terms to implement each and every of Peoples' § 251(b) duties,
including resale under § 251(b)(1), number portability under § 251(b)(1), dialing parity under §
251(b)(3), access to rights of way under on rates, terms, and conditions that are consistent with §

3 Section 252 arbitrations are related solely to implementing ILEC § 251 duties. Halo is not an LEC (even though it
provides both telephone exchange service and exchange access) and therefore has no LEC duties. Halo does have
the duties specified at 47 C.F.R. 20.11(b)(2), 20.11(e) and/or 51.301(b), but as noted above this Commission cannot
enforce those duties. Halo objects to any attempt by Eastex or the PUC to impose duties or obligations beyond those
authorized by law and within the PUC's jurisdiction and competence to create or enforce.
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224, reciprocal compensation under § 251(b)(5), and in compliance with § 252(d)(2) and the
FCC's rules.
In the alternative, but without waiver, and assuming the Commission wrongly moves
forward, then Halo seeks terms to implement each and every of Peoples' § 251(a) duties,
including Peoples' duty to (1) to interconnect directly or indirectly with the facilities and
equipment of other telecommunications carriers; and (2) not to install network features,
functions, or capabilities that do not comply with the guidelines and standards established
pursuant to §§ 255 or 256.
In the alternative, but without waiver, if and to the extent Peoples is deemed to have
"requested interconnection" for purposes of § 20.11(e), then that means Peoples has voluntarily
subjected itself to § 251(c) duties notwithstanding any exemption that may have previously
applied under § 251(f). Halo requests terms, conditions and prices that implement each of
Peoples' § 251(c) duties (other than § 251(c)(3) unbundled network elements), and application of
the criteria set out in § 252(d). Specifically, Halo seeks terms implementing Peoples' duties
under § 251(c)(2) (Interconnection), § 251(c)(4) (Resale), § 251(c)(5) (Notice of Changes), and §
251(c)(6) (Collocation).
Regardless of whether § 251(c)(6) applies, Halo may need collocation terms in order to
implement direct interconnection with Peoples. This will be especially true if and to the extent
Peoples proves it is not technically feasible to interconnect on an IP basis. Halo therefore
requests that the PUC establish collocation terms (under the appropriate federal standards,
whatever those may be, e.g., "just and reasonable," "economically feasible") so that Halo can
place equipment necessary for interconnection in Peoples' premise.
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Since both Halo and Peoples provide exchange access, the PUC must prescribe
appropriate terms for jointly provided exchange access, and apply the FCC's rules and principles
that apply to jointly provided access.
Halo initially proposed terms that would have satisfactorily implemented Peoples'
telecommunications carrier and LEC duties under § 251. Those terms were prepared before the
FCC promulgated new rules. If and to the extent the Commission wrongly moves forward, then
the PUC should and must prescribe terms and conditions that implement all of 251, comport with
§ 252 and in particular implement the new FCC rules.
V.

CONLUSION AND PRAYER
The PUC lacks subject matter jurisdiction. The PUC lacks personal jurisdiction over

Halo. A non-deficient petition was not filed within the 135-160 day arbitration window. Peoples
has sought to raise issues that are not arbitrable even if an arbitration can be had. Nor did Peoples
list all the issues that would be proper open issues in an arbitration. Peoples seeks relief that
cannot be considered, much less granted.
If the PUC improperly moves forward with this case, it cannot adopt the terms supplied
by Peoples. Those terms are not consistent with § 251 or § 252 and they are not consistent with
the FCC's new rules. They do not implement all of Peoples' § 251 duties, and contain proposed
explicit and implicit prices that are illegal, excessive and inconsistent with the Communications
Act. Instead the PUC - if it moves forward over Halo's objections - must prescribe compliant
terms.
WHEREFORE, PREMISES CONSIDERED, Halo requests that this case be
dismissed. In the alternative, but without waiver, Halo requests that its proposed terms be
prescribed.
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Respectfully submitted,

STEVEN H. THOMAS
TROY P. MAJOUE
McGUIRE, CRADDOCK & STROTHER, P.C.
2501 N. Harwood, Suite 1800
Dallas TX 75201
Phone: 214.954.6800
Fax: 214.954.6850
sthomas@mcslaw.com
tmajoue(&,mcslaw.com

By: /s/ Matthew A. Henry
MATTHEW A. HENRY
W. SCOTT MCCOLLOUGH
MCCOLLOUGHIHENRY PC
1250 S. Capital of Texas Hwy., Bldg. 2-235
West Lake Hills, TX 78746
Phone: 512.888.1112
Fax: 512.692.2522
wsmc(adotlaw.biz
henrykdotlaw.biz
Attorneys for Halo Wireless, Inc.

CERTIFICATE OF SERVICE
I, Matthew A. Henry, counsel for Halo Wireless, Inc., certify that a copy of this
document was served on all parties of record in this proceeding on January 17, 2012 in the
following manner: facsimile, email and/or first class mail.
/s/ Matthew A. Henry
Matthew A. Henry
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EXHIBIT A
HALO LETTER RESPONSE OF JANUARY 11, 2012
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ess,

2351 W. Northwest Highway, Suite 1204, Dallas, Texas 75220

January 11, 2012
VIA CERTIFIED MAIL: 7010 1870 0001 2543 7389
Email: ptc102@ peoplescom.net
Peoples Telephone Cooperative, Inc.
Attention: Robbie L. Allen
PO Box 228
Quitman, TX 75783
RE:

Billing Notice, Request for Records, Disconnect Notice Dated 12/9/11

Dear Robbie Allen:
Halo Wireless, Inc. received Peoples Telephone Cooperative, Inc. (Peoples Telephone)
December 9, 2011 letter that included a demand for Halo to remit payment within 30 days. Should
there be no payment the letter threatens to "disconnect service." This is Halo's response to your letter
and demands.
Halo reiterates that all of the traffic that your company is terminating is IntraMTA in nature, by
virtue of the fact that it originates from a Halo end user telephone exchange service customer over
wireless facilities located in the same MTA as your terminating end office switches. The traffic is entirely
covered by § 251(b)(5) of the Federal Communications Act and none of it is subject to exchange access
charges under the Act.
Your letter asserts that some of the traffic is "access." Your company's intrastate and interstate
exchange access tariffs cannot apply as a matter of law. Halo is not providing telephone toll service, and
therefore cannot lawfully be subjected to exchange access charges. Halo has not ordered exchange
access service from Peoples Telephone, Halo has not received exchange access service from Peoples
Telephone, and Halo is not interconnected in such a manner that it can expect to receive exchange
access services from Peoples Telephone. On the contrary, Halo has taken every possible step to prevent
the receipt of access services.
Finally, the intrastate and interstate switched access tariffs terms cannot be construed to apply
under the terms, conditions and provisions set out therein. Since your access tariffs do not apply, none
of the requirements in those tariffs apply, such as requiring Halo to submit a PIU or call detail to support
the calculation of a PIU.
Since Halo is not receiving exchange access service, there is no "exchange access" service to
"disconnect." Rather, what your company is threatening, in many ways to do, is block traffic. You are on
notice that any such blocking would violate binding federal law. The FCC has made it absolutely clear
that carriers cannot block interstate traffic absent specific FCC authorization. Doing so is an unjust and
unreasonable practice that violates § 201(b). See, e.g., Declaratory Ruling and Order, In the Matter of
Establishing Just and Reasonable Rates for Local Exchange Carriers, Call Blocking by Carriers, WC Docket

January 11, 2012
RE: Billing Notice, Request for Records, Disconnect Notice Dated 12/9/2011
Page -2No. 07-135, DA 07-2863, ¶^ 5-6, 22 FCC Rcd 11629 (rel. June 28, 2007)1; Memorandum Opinion and
Order, Telecommunications Research and Action Center and Consumer Action v. Central Corporation et
al., File Nos. E-88-104, E-88-105, E-88-106, E-88-107, E-88-108, DA 89-237, ¶¶ 12, 15, 4 FCC Rcd 2157,
2159 (1989) (Common Carrier Bureau).2
Blocking in this situation without advance FCC permission would also be a violation of 47 C.F.R.
§§ 63.60(b)(5), 63.62(b) and (e) and 63.501. Part 63 rules address carriers' desire to cease the
interchange of traffic with another carrier, and that is precisely what would occur here. Under FCC rules,
a carrier that wants to cease interchanging traffic must seek advance permission from the FCC to do so.
There are specific showings that must be made. See, e.g., 47 C.F.R. § 63.60(b)(5), § 63.62(b) and (e), §
63.501. The applicant must state whether any other carriers consent (§ 63.501(p)). Halo does not
consent. Any decision to proceed would be a clear violation of these rules. If your company proceeds to
block Halo's traffic, Halo reserves all rights, in any proper venue, to seek recovery of damages it will
suffer by such action.
In summary, your company is free at any time to submit a compliant § 20.11(e) request. If and
when you do so, we will negotiate in good faith pursuant to the appropriate and relevant provisions of
the telecom act to secure a permanent interconnection agreement. Until this occurs, Halo restates that
the presently applicable arrangement is one of "no compensation." Your company cannot engage in
self-help by blocking. Nor can Peoples Telephone use blocking as a means to force Halo to capitulate to
illegal demands for exchange access service payments that are not owed.
If you, or your counsel, wish to discuss this matter further, you may contact me at your
convenience.

Sincerely,

John Marks
General Counsel

imarks@halowireless.com

2

... call blocking is an unjust and unreasonable practice under section 201(b) of the Act" ... "Specifically,
Commission precedent provides that no carriers, including interexchange carriers, may block, choke, reduce or
restrict traffic in any way.
12. ... After consideration of the arguments and evidence advanced by the parties to this proceeding, we are
persuaded that the practice of call blocking, coupled with a failure to provide adequate consumer information, is
unjust and unreasonable in violation of Section 201(b) of the Act. ...
15. ... We find that call blocking of telephones presubscribed to the defendant AOS providers or other carriers is an
unlawful practice. Accordingly, we order the defendants to discontinue this practice immediately. The defendants
must amend their contracts with call aggregators to prohibit call blocking by the call aggregator within thirty days of
the effective date of this Order.

