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Staff of the Public Utility Commission (Staff) objects to the Office of Public Utility Counsel’s (OPC’s) first set of requests for information (RFIs) to Staff.  In support hereof, Staff would show the follows:

I.
TIMELINESS OF FILING


Staff’s objections to the RFIs are timely filed.  OPC filed its RFIs on June 19, 2000, and discovery in this docket was abated on June 28, 2001.  Because of the abatement of discovery in this case, the original due date for Staff’s objections, June 29, 2001, was extended day-for-day until the stay on discovery in this case was lifted.  Even though the stay on discovery has not been lifted—and technically Staff’s objections to the RFIs are not yet due--Staff is filing its objections in order to keep the process of discovery moving forward in this case.  

II.
NEGOTIATIONS

III.
SPECIFIC OBJECTIONS

2.
Please provide a copy of all documents, as defined herein, that relate to negotiation of the contract or contracts executed by the Commission (or Commission Staff) for POLR service, including, for example but not limited to, contract drafts, email, correspondence among Commission Staff, notes of Commission Staff, correspondence between Commission Staff and a current or former Commissioner of the Commission, correspondence of all kinds with TXU Energy Services or any one else not a Commission Staff person.


Staff objects to this request for information because it seeks information that is not relevant to this proceeding and that is not likely to lead to discovery of admissible evidence.  Tex. R. Civ. P. 192.3(a).  Contracts executed by the Commission concerning provider of last resort (POLR) service for customer classes and service areas not at issue in this case are somewhat relevant to this proceeding to the extent that they provide a frame of reference for judging the reasonableness of rates and terms for POLR service recommended by the parties to this proceeding.
  Staff intends to provide such contracts, when executed, to OPC pursuant to question 1 of the RFI’s, subject to the protective order if appropriate.
  However, the various positions taken by Staff and the parties to those contracts during contract negations have no bearing on the suitability of rates and terms recommended by the parties to this proceeding (except to the extent that those positions are memorialized in the executed contracts) because they provide no basis for assessing the reasonableness of the rates and terms that will be recommended by the parties to this proceeding.    


Staff also objects to this request for information to the extent that it requests information that is protected by the attorney-client privilege.  Tex. R. Evid. 501.  Staff objects to filing an index of materials responsive to this RFI that it claims are subject to the attorney-client privilege because an index need not be produced if Staff’s relevance objection is sustained.  PUC Proc. R. 22.144(d)(3).  Assuming that Staff’s relevance objection is not sustained, pursuant to an agreement previously reached with OPC, Staff intends to file the following information concerning e-mails responsive to this request that Staff claims are subject to the attorney-client privilege in lieu of an index of such e-mails:  (1) an estimate of the number of e-mails that Staff claims are privileged; and (2) information concerning the parties to such e-mails.  In the event that OPC ultimately requests a full index of the e-mails that Staff claims are privileged, Staff requests a good cause exception to the requirement that an index of such e-mails be filed.  Staff estimates that there are between 100 and 300 e-mails responsive to this request that are subject to the attorney-client privilege.  Determining exactly the number of e-mails involved is difficult because many of the e-mails are cumulative in that they include an initial e-mail to one or more parties, responses to those e-mails from one or more recipients, further responses to responses from recipients, and so on.  In addition, many of the same e-mails were obtained from different Staff in the Commission.  Preparation of an index of all of these e-mails would be extremely burdensome because of the sheer numbers of e-mails involved.  In lieu of providing an extensive index of such e-mails, Staff requests that it be allowed to provide the e-mails that it claims are privileged to the presiding officer for in camera inspection.

3.
Please provide and identify all rates and terms Commission Staff proposes or recommends that the Commission set for each POLR Commission Staff seeks to have the Commission appoint in each service territory.


Staff objects to this request because it is untimely.  This request seeks information concerning the rates and terms that Staff intends to recommend that the Commission establish for POLR service for each of the customer classes and service areas involved in this case.  The schedule in this case requires that Staff’s testimony on rates and terms be filed on August 2, 2001, and such testimony will by definition include Staff’s recommended rates and terms for POLR service for the customer classes and service areas involved in this case.  Staff should not be required to provide this information to the parties prior to and outside the context of its direct testimony in this case.

4.
Please provide copies of all communications between Commission Staff and any REPs or other persons regarding POLR service bidding, negotiation, or designation.


Staff objects to this question to the extent that it seeks discovery of communications related to POLR service bidding, negotiation, or designation that are not relevant to this proceeding and are not likely to discovery of admissible evidence.  Tex. R. Civ. P. 192.3(a).  Contracts executed by the Commission concerning POLR service for customer classes and service areas not at issue in this case are somewhat relevant to this proceeding to the extent that they provide a frame of reference for judging the reasonableness of rates and terms for POLR service recommended by the parties to this proceeding.  Staff intends to provide such contracts, when executed, to OPC pursuant to question 1 of the RFI’s, subject to the protective order if appropriate.  However, communications between Staff and others regarding POLR service bidding, negotiation, or designation for customer classes and service areas not involved in this proceeding are not relevant to this proceeding because they have no bearing whatsoever on the suitability of rates and terms recommended by the parties to this proceeding.  Staff will produce material responsive to this request that relates or may relate to the customer classes and service areas at issue in this case, subject to the protective order where appropriate.

5.
Please list and explain the specific criteria Commission Staff used for recommending the POLR appointments.  If different criteria were used for different recommendations, please clearly identify which criteria were used for which recommendations and give a detailed, full explanation of why different criteria were used.


Staff objects to this request because it seeks discovery of information that is not relevant to this proceeding and not likely to lead to discovery of admissible evidence. Tex. R. Civ. P. 192.3(a).  At the inception of this case, Staff recommended appointment of specific REPs to serve as POLRs for the customer classes and service areas at issue in this case.  At the inception of this case, this question may have been relevant because it inquired into the rationale for Staff’s recommended POLR appointments.  However, the posture of this case has changed in that the Commission has decided that it will determine the criteria that should be used in selecting a REP to serve as POLR and then Staff’s recommendations will be judged against those Commission-approved criteria.  The basis for Staff’s recommendations is no longer relevant to this proceeding because the Commission will decide on August 2, 2001, the criteria for POLR selection and appointment and Staff’s recommendations will be judged against those criteria.  The reasonableness of Staff’s recommendations will be judged against the criteria adopted by the Commission, not the reasonableness of Staff’s rationale for making its recommendations.

6.
Please provide all documents as defined herein (e.g., including, but not limited to, memoranda, correspondence, notes, e-mails) that discuss or refer to a methodology for use by Commission Staff to select a POLR in the bidding and negotiation processes and to recommend to the Commission for designation.

Staff objects to this request because it seeks discovery of information that is not relevant to this proceeding and that is not likely to lead to discovery of admissible evidence. Tex. R. Civ. P. 192.3(a).  At the inception of this case, Staff recommended appointment of specific REPs to serve as POLRs for the customer classes and service areas at issue in this case.  At the inception of this case, this question may have been relevant because it inquired into the rationale for Staff’s recommended POLR appointments.  However, the posture of this case has changed in that the Commission has decided that it will determine the criteria that should be used in selecting a REP to serve as POLR and then Staff’s recommendations will be judged against those Commission-approved criteria.  The basis for Staff’s recommendations is no longer relevant to this proceeding because the Commission will decide on August 2, 2001, the criteria for POLR selection and appointment and Staff’s recommendations will be judged against those criteria.  The reasonableness of Staff’s recommendations will be judged against the criteria adopted by the Commission, not the reasonableness of Staff’s rationale for making its recommendations.

7.
Please fully explain in detail the rationale of the Commission Staff’s allegation that “allowing the incumbent utility’s affiliated REP to act as the POLR is not compatible with the goal of opening the market to new market entrants in each incumbent utility’s service area.”  Please provide a copy of all documents, as defined herein, including position papers, treatises, professional or academic articles or publications, in Commission Staff’s possession, that (a) support this allegation; (b) refute this allegation; or (c) discuss the topic of the allegation without supporting or refuting it.  Please provide a list of all sources of information on this particular topic known to the Commission.


Staff provided a partial response to this question on June 27, 2001.
  Since that time, the posture of this case has changed and Staff no longer believes that this question seeks information that is relevant to this proceeding or likely to lead to the discovery of admissible evidence. Staff therefore objects to this request on the basis of the provisions of Rule 192.3(a) of the Texas Rules of Civil Procedure.

At the inception of this case, Staff recommended appointment of specific REPs to serve as POLRs for the customer classes and service areas at issue in this case.  In part, Staff’s recommendations were based on its belief that allowing the incumbent utility’s REP to act as the POLR is not compatible with the goal of opening the market to new market entrants in the incumbent utility’s service territory.  At the inception of this case, this question may have been relevant because it inquired into the rationale for Staff’s recommended POLR appointments.  However, the posture of this case has changed in that the Commission has decided that it will determine the criteria that should be used in selecting a REP to serve as POLR and then Staff’s recommendations will be judged against those Commission-approved criteria.  The basis for Staff’s recommendations is no longer relevant to this proceeding because the Commission will decide on August 2, 2001, the criteria for POLR selection and appointment and Staff’s recommendations will be judged against those criteria.  The reasonableness of Staff’s recommendations will be judged against the criteria adopted by the Commission, not the reasonableness of Staff’s rationale for making its recommendations.


Staff also objects to this question because it is overly burdensome.  Tex. R. Civ. P. 192.4.  OPC seeks position papers, treatises,  and professional or academic articles or publications in Commission Staff’s possession concerning the issues raised in this question as well as a list of all sources of information on this particular topic known to the Commission.  The question as phrased is so broad that it could require Staff to identify material that is publicly available in libraries and on the Internet.  In addition, it could require Staff to identify material known to any Staff member, regardless of whether he or she has or has not played any role whatsoever in POLR selection.  If Staff’s relevance objection is overruled, Staff requests that its objections to this RFI be sustained to the extent that it requires information other than that found in the files of Commission Staff members involved in this proceeding and Staff involved past POLR bidding and negotiation activities as well as any publications that will be used directly in preparation of Staff’s testimony.

8.
In the view of Commission Staff, is the allegation quoted in Question 7, above, made by Commission Staff only in regard to residential and small non-residential customers?  If so, please provide in detail all reasons known to Commission Staff why it is only in regard to residential and small non-residential customers.

Staff objects to this request because it seeks discovery of information that is not relevant to this proceeding and not likely to lead to discovery of admissible evidence. Tex. R. Civ. P. 192.3(a).  At the inception of this case, Staff recommended appointment of specific REPs to serve as POLRs for the customer classes and service areas at issue in this case.  At the inception of this case, this question may have been relevant because it inquired into the rationale for Staff’s recommended POLR appointments.  However, the posture of this case has changed in that the Commission has decided that it will determine the criteria that should be used in selecting a REP to serve as POLR and then Staff’s recommendations will be judged against those Commission-approved criteria.  The basis for Staff’s recommendations is no longer relevant to this proceeding because the Commission will decide on August 2, 2001, the criteria for POLR selection and appointment and Staff’s recommendations will be judged against those criteria.  The reasonableness of Staff’s recommendations will be judged against the criteria adopted by the Commission, not the reasonableness of Staff’s rationale for making its recommendations.

9.
Please fully explain in detail the rationale of the Commission Staff’s allegation that “[f]or the market to function efficiently, it is desirable that the POLR rate be above the price to beat” in relation to residential and small non-residential (small commercial) customers.  Please provide a copy of all documents, including position papers, treatises, professional or academic articles or publication, in Commission Staff’s possession, that (a) support this allegation; (b) refute this allegation; or (c) discuss the topic of the allegation without supporting or refuting it.  Please provide a list of all sources of information on this particular topic known to Commission Staff.  

 
Staff provided a partial response to this question on June 27, 2001.
  Since that time, the posture of this case has changed and Staff no longer believes that this question seeks information that is relevant to this proceeding or likely to lead to the discovery of admissible evidence. Staff therefore objects to this request because pursuant to Rule 192.3(a) of the Texas Rules of Civil Procedure.  

At the inception of this case, Staff recommended appointment of specific REPs to serve as POLR for the customer classes and service areas at issue in this case.  In its discussion about whether good cause exists to appoint the Respondents to this case to serve as POLR, Staff made the allegation referenced in this question.  Therefore, at the inception of this case, this question may have been relevant because it inquired into at least one aspect of the rationale for Staff’s recommended POLR appointments. However, the posture of this case has changed in that the Commission has decided that it will determine the criteria that should be used in selecting a REP to serve as POLR and then Staff’s recommendations will be judged against those Commission-approved criteria.  The basis for Staff’s recommendations is no longer relevant to this proceeding because the Commission will decide on August 2, 2001, the criteria for POLR selection and appointment and Staff’s recommendations will be judged against those criteria.  The reasonableness of Staff’s recommendations will be judged against the criteria adopted by the Commission, not the reasonableness of Staff’s rationale for making its recommendations.


Staff also objects to this question because it is overly burdensome.  Tex. R. Civ. P. 192.4.  OPC seeks position papers, treatises and professional or academic articles or publications in Commission Staff’s possession concerning the issues raised in this question as well as a list of all sources of information on this particular topic known to the Commission.  The question as phrased is so broad that it could require Staff to identify material that is publicly available in libraries and on the Internet.  In addition, it could require Staff to identify material known to any Staff member, regardless of whether he or she has or has not played any role whatsoever in POLR selection or the bidding or negotiation of POLR service contracts. If Staff’s relevance objection is overruled, Staff requests that its objections to this RFI be sustained to the extent that it requires information other than that found in the files of Commission Staff members involved in this proceeding and Staff involved in past POLR bidding and negotiation activities as well as any publications that will be used directly in preparation of Staff’s testimony.

10.
Please specifically list and explain in detail every reason why Commission Staff chose not to recommend designation of the affiliated REP in a service territory as the POLR of the territory for residential and small non-residential (small commercial) customers.  If some reasons apply only to particular territories, please identify the reasons by territory and explain why there are different reasons for different territories.

Staff objects to this request because it seeks discovery of information that is not relevant to this proceeding and not likely to lead to discovery of admissible evidence. Tex. R. Civ. P. 192.3(a).  At the inception of this case, Staff recommended appointment of specific REPs to serve as POLRs for the customer classes and service areas at issue in this case.  At the inception of this case, this question may have been relevant because it inquired into the rationale for Staff’s recommended POLR appointments.  However, the posture of this case has changed in that the Commission has decided that it will determine the criteria that should be used in selecting a REP to serve as POLR and then Staff’s recommendations will be judged against those Commission-approved criteria.  The basis for Staff’s recommendations is no longer relevant to this proceeding because the Commission will decide on August 2, 2001, the criteria for POLR selection and appointment and Staff’s recommendations will be judged against those criteria.  The reasonableness of Staff’s recommendations will be judged against the criteria adopted by the Commission, not the reasonableness of Staff’s rationale for making its recommendations.  

This question is also irrelevant to this proceeding to the extent that it requests information concerning the POLR selections for customer classes and service areas that are not involved in this case.  Information concerning POLR appointments for customer classes and service areas not involved in this case has no bearing on whether Staff’s recommendations in this case should be approved.
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Terri K. Eaton

� Differences in customer class characteristics between service areas may justify different rates and terms for POLR service for the same customer classes in different service areas.  Therefore, Staff believes that rates and terms for POLR service negotiated for the customer classes and service areas not at issue in this case are only “somewhat” relevant to the determination of the appropriate rates and terms for POLR service for the customer classes and service areas involved in this proceeding. 


� Staff has requested that the protective order currently in effect be revised.


� A partial response was provided pursuant to an agreement with OPC.  This partial response was revised on June 28, 2001.


� A partial response was provided pursuant to an agreement with OPC.  This partial response was revised on June 28, 2001.
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