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This Order addresses the application of Texas-New Mexico Power Company (TNMP) for authority to increase its fixed fuel factors and implement an interim surcharge of fuel cost under‑recoveries, plus associated interest.  TNMP, the Texas Industrial Energy Consumers (TIEC), and the Commission’s Legal Division (Commission’s Staff) filed a stipulation and motion for approval that provides for approval of TNMP’s application.  These signatories represented that the Cities of Lewisville, Fort Stockton, Friendswood, and League City do not object to approval of the unopposed stipulation.  The Commission approves TNMP’s fixed fuel factors as provided in the stipulation, but does not approve the interim surcharge as further discussed in this Order.


Under the terms of the stipulation, TNMP would surcharge more than $15 million over a 10-month period ending in December 2001.  The Commission is concerned that collecting the entirety of the cumulative fuel cost under-collection balance over a 10-month period would result in significant anti-competitive price distortions at the beginning of competition.  Consequently, the Commission finds that TNMP should be allowed to retain what it has collected thus far under the surcharge, but should carry the remainder of the under-recovery to the final fuel reconciliation under PURA 39.202(c).  The resulting fuel balance from the final fuel reconciliation shall be included in TNMP’s 2004 true-up proceeding in accordance with PURA 39.262(d). TNMP’s application, consistent with the Signatories’ unopposed stipulation and as modified by this Order, is approved.

I. Findings of Fact

Procedural History and Background

1.
Texas-New Mexico Power Company (TNMP) is an investor-owned utility providing retail electric service within the State of Texas.

2.
On December 7, 2000, TNMP filed an application to increase its fixed fuel factors for the period from January 1, 2000 through December 31, 2000, and implement an interim surcharge of fuel cost under-recoveries, beginning March 7, 2001, over a 10-month period.

3.
On December 8, 2000, TNMP filed a motion to implement its proposed fuel cost factors on an interim basis, beginning January 8, 2001, subject to final Commission approval.

4.
On December 11, 2000, the Commission issued a preliminary order and referred this proceeding to the State Office of Administrative Hearings (SOAH) for purposes of conducting a hearing on the merits and issuing a proposal for decision.

5.
The Commission’s Staff participated in this docket.  Motions to intervene were filed by and granted to Texas Industrial Energy Consumers (TIEC), the Cities of Friendswood, League City, Lewisville, and Fort Stockton (collectively, Cities).

6.
On January 3, 2001, TNMP revised its request for interim relief in the following two respects:  (a) that SOAH only recommend that the Commission grant the requested interim relief, instead of issuing an order granting the relief; and (b) that the effective date of the interim relief be changed to January 15, 2001, in order to enable the Commission an opportunity to consider TNMP’s request.

7.
On January 3, 2001, the Cities filed a request for hearing on TNMP’s proposed fuel factors and proposed fuel surcharge.  On January 5, 2001, Cities clarified that its request for hearing applies only to the final approval of TNMP’s proposed fuel factor and proposed fuel surcharge.

8.
On January 19, 2001, TNMP filed proof that notice was provided in the following ways:  (a) one-time publication in newspapers of general circulation in each county in TNMP’s Texas service territory; (b) individual notice to those parties who participated in TNMP’s last fuel reconciliation proceeding in Docket No. 17376
 and its pending fuel reconciliation proceeding in Docket No. 22745.

9.
On January 22, 2001, TNMP’s  Fuel Cost Factor-Rider FC, Section No. 3G, 7th Revised Sheet No. 2, Page 1 of 1, was approved on an interim basis, effective immediately, pending the Commission’s ultimate disposition of this case, and subject to immediate refund or surcharge to the extent the fixed fuel factors ultimately established by the Commission differ from those approved on an interim basis.

10. On February 1, 2001, TNMP filed supplemental schedules to its application.

11.
On February 12, 2001, an unopposed stipulation resolving all issues was entered into and filed by TNMP, TIEC, and the Commission’s Staff  (Signatories). 
12.
The Cities of Lewisville, Fort Stockton, Friendswood, and League City did not join in the unopposed stipulation.  The Signatories represented that these parties do not oppose its approval.  The Cities did not file a pleading objecting to approval of the unopposed stipulation.

13.
On February 12, 2001, TNMP filed a request for expeditious treatment of the unopposed stipulation in order that the fuel factors can be implemented beginning March 1, 2001.

14.
On February 15, 2001, SOAH returned this proceeding to the Commission and admitted evidence for purposes of entering a final order consistent with the Signatories’ unopposed stipulation.

15.
On February 15, 2001, TNMP filed corrections to the unopposed stipulation, including attachments thereto.  From this point forward, all references to the unopposed stipulation include these corrections and attachments.

16.
Consistent with the unopposed stipulation, the Signatories agreed to TNMP’s implementation of revised fuel factors, a surcharge amount, and a one-time refund of a portion of charges under the interim fuel factors that exceeded the unopposed stipulated fuel factors.  Cities did not object to approval of the unopposed stipulation.  The revised fuel factors were designed to recover $135.5 million annually, and the interim surcharge was designed to recover a principal amount of $15,205,675 plus associated interest.
17.
The Commission issued a final order on March 14, 2001, that approved the revised fuel factors.

18.
In its order of March 14, 2001, the Commission also extended the surcharge over a 22-month period rather than the 10-month period called for in the stipulation.  The order approved a surcharge by TNMP beginning March 7, 2001, and extending through December 31, 2001.  The order also authorized TNMP’s affiliated retail electric provider to file a fuel cost surcharge rider for the period January 1, 2002, through December 31, 2002.
19.
On April 3, 2001, TNMP filed a motion for rehearing, as did the cities of Friendswood, League City, Lewisville and Fort Stockton (Cities).  Both motions concerned extending a surcharge into TNMP’s price to beat period.  TNMP said no party addressed the appropriate methodology for extending a surcharge into the price to beat period, and thus there was no record evidence to support the Commission’s decision.   Cities maintained that approving a fuel surcharge in addition to the price to beat violated PURA § 39.202 and discriminated against TNMP’s price to beat customers.

Fixed Fuel Factors

20.
TNMP’s fixed fuel factors were last revised in Docket No. 22636
 and effective September 5, 2000.

21.
Consistent with the unopposed stipulation, the Signatories agree to fixed fuel factors that will increase TNMP’s fuel-related revenues by approximately 30.8% on an annual basis.

22.
In projecting fuel and purchased power expense for the 12-month rate year of January 2001 through December 2001 (Rate Year), TNMP considered historical price changes, current contract provisions, fuel market forecasts, other fuel indices, and information from personnel of TNMP based on their experience and knowledge of fuel markets.

23.
TNMP projected eligible fuel and fuel-related expenses for the Rate Year using a series of calculations based on government indices as well as PROMOD, a production modeling simulation.

24.
The expenses to be recovered through the unopposed stipulated fixed fuel factors are reasonable estimates of TNMP’s eligible fuel and purchased power expenses during the period the proposed fixed fuel factors are expected to be in effect.

25.
TNMP used Forecast Pro to predict residential, commercial, and municipal sales.  The model used demographic inputs to predict future sales.  Industrial sales were based on historical levels and interviews with certain large customers on their production schedules and estimated consumption patterns.

26.
TNMP’s projected monthly kilowatt-hour (kWh) retail system sales shown on Schedule FF‑9.1, filed on February 1, 2001, are reasonable estimates for the period the proposed fixed fuel factors are expected to be in effect.

27.
TNMP’s proposed fixed fuel factors vary by distribution and transmission voltage levels, which reflect the transformation and line losses associated with these service voltage levels.  This differentiation reasonably accounts for line losses corresponding to the type of voltage at which the electric service is provided.

28.
Consistent with the unopposed stipulation, the fixed fuel factors, differentiated by voltage level, as set forth in Fuel Cost Factor-Rider FC, Section No. 3G, 7th Revised Sheet No. 2, Page 1 of 1, attached to this Order as Appendix A, are as follows:

Description





Fuel Cost Factors

Overall Average Fuel Cost



$0.0288495/kWh

Distribution Voltage Fuel Cost


$0.0290631/kWh

Transmission Voltage Fuel Cost


$0.0274148/kWh

29.
The charges under the interim fuel factors that exceeded the unopposed stipulated fuel factors will be refunded to customers as a one-time credit.  That refund shall be implemented pursuant to Fuel Cost Refund Factors-Rider FCR, Section 3G, Original Sheet No. 11, Page 1 of 1, attached to this Order as Appendix B.

30. 
Neither the stipulated fuel factors nor the refund were an issue in either of the motions for rehearing.
Surcharge of Fuel Cost Under-Recoveries

31.
TNMP requested a total surcharge amount of $15,687,268.  The amount was based on an under-recovery of eligible fuel expense by $15,205,675 and associated interested of $481,593.

32.
Consistent with the unopposed stipulation, the Signatories agreed that TNMP’s total surcharge amount of $15,687,268 should be adopted as the surcharge amount in this proceeding.  The unopposed stipulated surcharge amount did not indicate that any party agrees to the amount of reasonable fuel expenses that TNMP incurred during the historical period ending September 2000.  All parties reserved the right to analyze the reasonableness of all of TNMP’s fuel costs in a fuel reconciliation proceeding for the applicable time period.

33.
TNMP is likely to remain in a state of material under-collection in the absence of the interim surcharge sought by its application.

34.
TNMP calculated the surcharge by totaling the monthly over/under collection of fuel expenses during each month of the historical period ending September 2000 and dividing these totals by the total kWh sales forecast during the surcharge period.  The surcharge amount for distribution voltage customers was allocated by customer class; the surcharge amount for transmission voltage customers was allocated by customer.

35.
TNMP’s monthly retail system energy kWh sales for the Rate Year were used to calculate the overall surcharge factor for TNMP.  TNMP’s monthly retail system energy kWh sales for the historical period ending September 2000 were used to determine the allocation of the overall surcharge to customer classes.

36.
The record supports TNMP’s request for authority to collect a cumulative fuel cost under-recovery principal balance as of the end of September 2000 of $15,205,675, together with interest through the end of the period in which the surcharge will be made.  However, collecting the entire principal amount and related interest over a 10-month period as requested by TNMP would cause unreasonably large changes in monthly customer bills. 
37.
It is reasonable for TNMP to retain what it has already collected under the surcharge. 
38.
It is reasonable for TNMP to discontinue the surcharge beginning with its May 2001 billing cycle and carry the uncollected surcharge balance into the company’s final fuel reconciliation as provided in PURA 39.202(c).



II. Conclusions of Law

1.
TNMP is a public utility as that term is defined in § 11.004 of the Public Utility Regulatory Act, Tex. Util. Code Ann. §§ 11.001-64.158 (Vernon 1998 & Supp. 2001) (PURA) and an electric utility as that term is defined in § 31.002(1) of PURA.

2.
The Commission has jurisdiction over this proceeding pursuant to PURA §§ 14.001, 26.001, and 36.203.

3.
TNMP filed its application in this proceeding according to the schedule set forth in P.U.C. Subst. R. 25.237(d).  

4.
TNMP provided adequate notice pursuant to the requirements set forth in P.U.C. Subst. R. 25.235.  

5.
The amounts collected by TNMP under the unopposed stipulated fixed fuel factors approved herein, and the allocation of the amounts, are subject to final reconciliation pursuant to PURA §§ 36.203 and 39.202(c), and P.U.C. Subst. R. 25.236 in TNMP’s subsequent fuel reconciliation proceeding which covers the period that the fixed fuel factors are in effect.

6.
TNMP’s application for authority to make an interim surcharge of fuel cost under-recoveries meets the requirements set out in P.U.C. Subst. R. 25.236(e) and 25.237.

7.
TNMP’s methodology for computing interest on the interim surcharge is in compliance with P.U.C. Subst. R. 25.236(e)(1) and TNMP used the appropriate Commission-approved interest rates in compliance with P.U.C. Subst. R. 25.28.

8.
P.U.C. Subst. R. 25.235 through 25.237 do not require findings regarding the reasonableness of the underlying fuel costs for an interim surcharge of fuel cost under-recoveries.  TNMP’s fuel costs and revenues for the period for which the interim surcharge has been calculated are subject to final reconciliation pursuant to PURA §§ 36.203 and 39.202(c) and P.U.C. Subst. R. 25.236 in TNMP’s fuel reconciliation proceeding involving the period in which the costs underlying the interim surcharge were incurred.

9.
PURA § 39.262(d) requires that the balance resulting from TNMP’s final fuel reconciliation under PURA § 39.202(c) shall be included in TNMP’s true-up proceeding in 2004. 
10.
TNMP’s application was processed in accordance with the requirements of PURA and the Administrative Procedure Act, Tex. Gov’t Code Ann. §§2001.001-.902 (Vernon 2000 & Supp. 2001) (APA).

11.
The requirements for informal disposition pursuant to P.U.C. Proc.  R. 22.35 have been met in this proceeding, except for subsection (b) that the proposed order be served on all parties no less than 20 days before the Commission is scheduled to consider the application in open meeting.  Pursuant to P.U.C. Proc. R. 22.5(b), there is good cause to waive the 20-day requirement of P.U.C. Proc. R. 22.35(b).

12.
Pursuant to P.U.C. Proc. R. 22.5(b), there is good cause to waive the 20-day requirement of P.U.C. Proc. R. 22.35(b), in that the next regularly scheduled open meeting at which this proceeding can be considered prior to TNMP’s requested March 1, 2001, implementation date is February 22, 2001.

III. Ordering Paragraphs


In accordance with these findings of fact and conclusions of law, the Commission issues the following Order:

1. TNMP’s application, consistent with the Signatories’ unopposed stipulation and as amended herein, is approved.

2. Subject to final reconciliation during TNMP’s next fuel reconciliation proceeding involving the period they are in effect, TNMP shall apply the unopposed stipulated fixed fuel factors approved herein to its Texas retail customers.  The unopposed stipulated fixed fuel factors shall commence March 1, 2001.

3. 
4. TNMP’s Fuel Cost Factor-Rider FC, Section No. 3G, 7th Revised Sheet No. 2, Page 1 of 1, attached to this Order as Appendix A and Fuel Cost Refund Factors-Rider FCR, Section 3G, Original Sheet No. 11, Page 1 of 1, attached to this Order as Appendix B are hereby approved, effective, March 1, 2001.

5. TNMP shall reflect the revenues collected from March 7, 2001, through April 30, 2001, under its revised Fuel Cost Surcharge Factor-Rider FCS II, Section No. 3G, Original Sheet No. 11, Page 1 of 1, in its final fuel reconciliation proceeding under PURA § 39.202(c). 

6. TNMP shall discontinue collecting revenues under revised Fuel Cost Surcharge Factor-Rider FCS II, Section No. 3G, Original Sheet No. 11, Page 1 of 1, beginning May 1, 2001. 
7. The entry of an order consistent with the Signatories’ unopposed stipulation shall not be construed as indicating the Commission’s endorsement or approval of any principle or methodology that may underlie the unopposed stipulation and shall not be regarded as a binding holding or precedent as to the appropriateness of any principle underlying the Signatories’ unopposed stipulation. 

8. All motions, applications, and requests for entry of specific findings of fact and conclusions of law, and any other requests for general or specific relief, if not expressly granted herein, are denied for want of merit.

SIGNED AT AUSTIN, TEXAS on the ______ day of ___________2001.

PUBLIC UTILITY COMMISSION OF TEXAS


_________________________________________

PAT WOOD, III, CHAIRMAN
__________________________________________                                                                                
BRETT A. PERLMAN, COMMISSIONER
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