
Ill 
Control Number: 29526 

I Ill I1 I Ill11 I Ill I1 

Nll 
Item Number: 

Ill Ill lllllll I1 
1568 

Addendum StartPage: 0 



APPLICATION OF CENTERPOINT ENERGY Q BEFORE T H E J ’ B ~ ~ Q F F ~ ~ ~ ~ ~ ~  1 I S I  ON 
F I L I N G  C L i  HOUSTON ELECTRIC, LLC, RELIANT 8 

ENEKGY RETAIL SERVICES, LLC, AND 
TEXAS GENCO, LP TO DETEKMINE § 
STRANDED COSTS AND OTHER TRUE-UP 0 HEARlNGS 
BALANCES PURSUANT TO PURA 5 39.262 0 

OF ADMINISTRATIVE 

FtESYONSE OB CENTERPOINT ENERGY HOUSTON ELECTRIC, LLC ANI) TEXAS 
GENCO, LP TO TEXAS INDUSTFUAL ENERGY CONSUMERS’ MOTION TO 

COMPEL PRODUCTION OR .4N IN CAMERA INSPECTION OF DOCUMENTS 
CLAIMED AS PRIVILEGED IN RESPONSE TO TIEC’S FIRST REQUEST FOR 

INFORMATION, AND REQUEST FOR TN CAMERA INSPECTION 

On April 1, 2004, CenterPoint Energy Houston Electric, LT,C and Texas Genco, 

LP (together, YenterPoint”) received Texas Industrial Energy Consumers’ (“TIEC”) First 

Request for Information (“WI”). On April 9, 2004. CentcrPoint objected to the RFI on the basis 

that certain documents responsive to requests in the RFJ were protected by the attorney-cljent 

privilege and produced a i  Index of lhose privileged documents. CcnterPoint located additional 

documents responsive to requests in the RFI and produc.ed them in supplemental responses filed 

on May 26 and 27, 2004. Certain additional responsive documents were also determincd to be 

protected from discovery by the attomey-client privilege, and CenterPoint filed an additional 

objection to the RFT in connection with these documents on June 1, 2004 and a corresponding 

Index (Second) (the “Index”) detailing these documents on June 3,2004. On June 8,2004, TTEC 

filed a Motion to Compel production of Khe Documents (the “Motion“)’ arguing, first, that 

Centerhint is abusing attorney-client privilege; second, that CenterPoint cannot claim privilege 

for documents that do not contain the legal advice of an attorney; third, that disclosure of certain 

or the Dociimeiits to testifying witnesses waived privilege as to those documents: fourth, that 
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disclosure of certain of the Documents to third parties waived privilege as to those Documents; 

and fifth, that the offensive use doctrine requires CenterPoint to produce the Documents. On 

June IO, 2004. TIEC filed ;i Supplemental Motion to Compel Production of Documents (the 

“Supplemeiital Motion”),2 additionally arguing that the Index is inadequate, and seeking to 

compel production of documents from ten (1  0) additional Privilcged Logs that were not listed in  

TTEC’s original motion to compel. In this Response, CenterPoint will demonstrate that none of 

these arguments is correct and tliat the Motion, and the portion of  the Supplemenial Motion 

addressed in this Response, should be denied. 

PRELIMINARY MATTER 

At 5:39 p.m. on June 10, 2004 (less than 22 hours before this respoiise was due), 

TIEC served CenterPoint with the Supplemeiital Motion, which clarifies certain aspects of the 

Motion but also violatcs the time limits established in this docket in attempting to compel the 

production OC documents claimed as privileged by CcnterDoint more than three days ago. Under 

the Commission’s rules, this Supplemental Motion is deemed received 011 June 1 1, the s m e  day 

this response was due. To the extent the Supplemental Motion is violative of the Rules 

established in this docket, CenterPoint has filed on even dale herewith its Motion to Strike 

TIEC’s Supplemental Motion 10 Compel, arid Motion for Protectivc Order (the “Motion to 

’ Texas Industrial Energy Consumers’ Motion ro Compel Production or an tn Camera Inspcctioti o f  Doculnenrs 
Claimed as Privilcged by CcnterPoint in Response tn TIEC’s First Rcquest for lnforniation (June 8 ,  200.1) 
(hereinafter, “Motion”). 
* Texas Industrial Energy Consumers’ Supplemental Motion TO Conipel Producrion of  Documents Claimed as 
Privileged by CenterPoint (June IO, 2004). 
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Strike‘’).3 The portions of the Supplemental Motion addressing the Documents claimed as 

privileged in the Index arc addressed in this Response. 

If the Motion to Strike is not grantcd in the meantime, CenterPoin1 will file a 

supplemental response addressing the remaining portions of the Supplemental Motion within 

three working days of CenterPoint’s receipt of the Supplemental Motion. 

While the Motion provided only examples of Documents TlEC claimcd were 

improperly withheld ,md appeared to be requesting tlie production of the entire 307 Dociunents 

included in the Index, the Supplemental Motion details precisely which Documents TIEC claims 

must be produced. While Centerpoint addresses in Attachment 1 each Document provided in thc 

Motion as an example, Centerpoint only received the Supplemental Motion late in  the afternoon 

on the day before this Response is required, and i t  is therefore impossible for CenterPoint to 

respond to each of the approximately 100 Documents now listed by TIEC (i.e., those listed on 

the Index) on a docunient-by-document basis. TIEC a id  CenterPoint have agreed that should 

Your Honors require a document-by-document response to TTEC’s claims rcgudiiig thcse 

Documents, it would be due no earlier than next week. 

DISCUSSION 

1. 

outrawous. 

TIEC’s allemtion that Centerpoint is abusinE the attorney-client privilege is false a i d  

There is no evidence that CenterPoint is “atienipt[ing] to hide behind cursory 

assertions of privilege . . . in order to shield cri,tical facts contained in email corre~pondence.”~ 

’ If tlie Motion to Strike is not granted in the meantime. CentcrPoinr will file a supplernenral rcsponse addressing the 
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Centerpoint has produced thousands of pages of documents in response to the approximately 

1800 RFIs it has answered to date (approximately 300 of which were propounded by TIEC). 

Before filing thc Index, Centerpoint had claimed privilege for 78 documcnts responsive to ‘L’IEC 

requests, an inconsequentially miniscule fraction of the documents produced. The number of 

documcnts listed on the Index does not change this situation. The amount claimed as privileged 

i s  still inconsequential. Thousands of pages of responsive e-mails have bccn produced, and, 

contrary to ‘TIEC’s allegations that Centerpoint is improperly claiming privilege for m y  e-mail 

having an attorney’s name on it, many e-rnails sent by, received from, or copied to a CenterPoint 

attoi’ney have been produced. It shouId also bc noted that many of the privileged e-mails wcrc 

authored long ago, before the nature of TIBC’s requests could have been anticipated and the 

alleged scheme irnplcmented. 

Not only is there no evidence that Centerpoint is abusing privilegc nrles, there is 

evidcnce that such is nof the case. On thrce occasions Your Honors have reviawed in cutneru 

documents for which CenterPoin1 has claimed privilcge and on all three occasions have agreed 

that every single m e  of !he documem was, in fact, privileged. For TIEC to suggcst that 

Centerpoint is abusing the privilege rules with no evidence to support such a claim, and, in fact, 

in the face of evidence refuting such a claim, is outrageous. 

2. 

be mivilered. 

‘The Texas Rules of Evidence do not require th.at a communication contain legal advice 10 

remaining portions of the Supplemental Motion wirhin ihe time frame indicated by SOAH. 
’I Motion at I .  
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TTEC claims that only documents containing the legal advice of an attorney are 

protected by the attorney-client privilege.’ The Tcxas Rules of Evidcnce, however. contain no 

such requirement. As Your Honors noted in SOAT-I Order No. 9, all that is required for a 

cominunication to be privileged is that it be made in confidence to facilitate the rendition of 

professional legal services.” Attorney-client privilege protects more than just the actual advice 

provided by an attorney. It also protects the commuiiicntions that seek the advice, or transmit 

information to the attorney in order to facilitate the advice. What use the attorney niakes of the 

facts, if any, does not determine whether the communication was priviIeged.’ The Docurncnts f i t  

within the scope of the privilcge afforded by the rules. 

3. 

waivcd. 

Privilege aecardinfi documents Dreviouslv seen bv testifying witnesses has not been 

TIEC asserts that privilege as to Documents “where testifying experts are also 

included either as thc preparer. the custodian, or the recipient” has been Assuming 

arguendo tliat the tlvce individuals named by TIEC (i. e , ,  James Brim, Joseph McCroldrick, and 

David Tees) are testiljling expert witnesses, even the more expansive discovery requiremenls for 

testifying cxpert witnesses do not compel production of these Documents. Thc Texas Rulcs 06 

Civil Procedure allow a party to discover “d l  documents, taigible things, reports, models, or 

data compilations that have been provided to. reviewed by, or prepared by or for the expcrt in 

blotion at 9-5. TlEC ciks for its proposition a casc npplying fcdeid common law, 

,See Upjohn Co. v. Llnircd ,Vu!es, 449 U.S. 383, 305-96 ( I  98 I j. 
‘ TRE 503(b); SOAM Order No. 9 at 3. 

’ Motion ar 2, 5 ,  

7 
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anticipation of a testifying expert's testi~nony."~ Note that the benchmark is that documents 

sought must have been prepared by or for the expert "in anticipation of [the] expert's testimony." 

TTEC argues that the benchmark for discovering documcnts seen by a tcsrifyiiig 

witness is not whether tlie document was reviewed for the particular m e ,  but rather whether thc 

document "forms part of [lie mix of information upon which a testifying expert has reached his 

or her opinions or rncntal i ~ n p r e s ~ i o n s . " ~ ~  Nolie of the cases cited by TIEC for this expansive 

view of the discovery burden regarding testifying witnesses actually supports TIEC's view. It? re 

Leorject. Inc.. for instance, dealt with videotapes of testifying witnesses expressly made in 

preparation for the case.I2 In Acfna Coszrulfy & Sure4 Coinpony v. Glackmon.'' tlie court 

rejectcd a claim that all documents in an expert's possession Mere automatically discoverable.'" 

Finally, hz YC Americun Home Products Corpor.afio~r'S dealt with an expert brielly employed as il 

consulting expert by the defendants in the case, and later as a testifying expert for the plaintiffs in 

the same litigation. The court ruled that facts lemied by the expert while employed by the 

defendants were discovcrable. l 6  

I I  

Cases and PUC proceedings thai have considered the question actually presented 

here, that is, the extent to which any document a testifying expert has ever seen is sub.ject to 

discovery, have uniformly distinguished between documents a party-employee reviews in the 

normal course of business and rliose the pai-ty-employee reviews in anticipation of' testifying, 

Tex. R. Civ. P. 192.3(e)(6). 
Motion at 5-6. 
59 S. W.3d 842 (Tex. App.-Texarkana 200 I , no pet.). 
Id. at 844. 
810 S.W.2d 438 (Tex .  App.-Corpur Chrisri 199 I, no per.). 

'' Id. at440. 
I' 985 S.W.2d 65 (Tex. 1998). 
" Id. ar 73-74. 

9 
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protecting the former and producing the latter. ” Perhaps Administrative Law Judge Sanford 

explained it best  

Witnesses and consultants, particularly when 
employees of the utility, testify in numerous cases over 
time. Also over that time, i n  the nonnal coursc of their 
employment, they come into contact with reports prepared 
by various consultants, experts, and other employees. In 
siicli instances, it makes little sense to require discovery 
of all documents a witness may have seen ‘over time’ just 
because he or she has seen or reviewed them. There must 
be some nexus between the seeing and the testimony.’* 

The titles of the contested documents alone give indication that each of the 

colitested Documents was prepared in the normal course of business and not in prcpmation for 

testimony in this proceeding. The ALJs’ if? calnera review of the documents themselves will 

confimi this. Most of them ate dated long before any  testimony was filed in this proceeding. 

Each of Mr. Brian, Mr. McGoldrick, and Mr. Tees attests in his attached affidavit that he has not 

reviewed any of the listed Documents since approximately the date listed on the Index, and that 

the documents were not “provided to, reviewed by, or prepared by or for” him in mticipalion of 

his testimony. Clearly there is not the required nexus between any of the Documents and Mr. 

Brian’s, Mr. McGoldrick’s, or MI-. Tees’ testimony that would compel production of these 

otherwise privileged documents. 

” E.go Application of Sharylund utilities, L.P. for a Cer/@cnto qf  Convcnisnce und NecessiIy in Hidalgo County, 
TewaJ,, Docket No. 20291, Order No. 8 Ruling on CcntTal Powcr and Light Company’s Motion to Compel a 
Response lo Its First Request for lnfonnation at 5-6 (Mar. 9, 1999); Applicution of Central Powcr and Light 
Coinpal?y for Authoriry to Clinrige Rules and Recoricik Fuel Cosrs, Docket No. 14965, Order No. 42 Ruling on 
CPl.,’s Motion to Compel Cities IO Respond 10 CPL‘s I “  RFI (Mar. 13, 1996); see, e.g., Acfiia Ca,rrrully & Siiwry 
Coinpuny Y. Blackmon, 8 IO S. W.2d 438, 440 (Tex. App.-Corpus Christi 199 1, no writ) (stating “[wlr: are unwilling 
at this rime to hold thar the designation of a person as an expert witness automatically waiver ail such privileges” 
and requirins rhe segregation of documents the expert relied 011 and should be produced from those thc cxperr did 
not rely on and should be pratecled); El Pa.so Eleclric Conrpar7y, Docker No.  12700, Order No. I6 (Apr. 16, 1994) 
(recluirinz rhr: segregation of documcnts the expert relied on from those he did not rely on). 

Conipctitlon Plan arid /he Tarqji lrnplcnicrrring /he 
r h n  atid l o r  thc Authority IO Reconcile f ucl Cosrs, io Ser Revised Fuel Factors, and lo recover u Siirclrurgc.. for 
Underrecovered FwI Cn.rc.~, Docket 16705, Order No. 75 Ruling on General Counsel’s Morion to Compel ECS’ 
Responses to RFI No. 83-SJL-I 024-Documents Submittcd for In Camera Revicw at 7-8 (May 19, 1997j. 

Applicorion of E n t c r p  Twus for Approval of 1t.t Transition 
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4. That third Darties were involved in an e-mail chain does not waive Drivilege as to a 

communication with an attonlev. 

TIEC argucs that the presence of third parties in m e-mail chain waives privilegc 

as to the chain. This is incorrect. CeiiterPoint has produced many e-mails containing 

communications between its attorneys and third parties; the e-mail chains withheld, however, 

comprise a distinct set of circumstances. These withheld e-mail chains each contain a 

communication betwcen a Centerpoint employee or attorney and third parties which was 

ultimately transmitted by e-mail to an attorney for review by the attorney in order to facilitate the 

rendition of professional legal services. 

“fhis situation is analogous to an employee printing an e-mail containing the 

employee‘s communication with a third party and attaching that print-out to a maim to an 

attorney asking the attorney to revicw the corninunication and provide advice. In this situatioii, 

the memo and the email essentially become one document for the purposes of privilcge analysis. 

Case law cleslrly establishes that if a document constitutes a confidential communication between 

a client and an attorney made to facilitate the rendition of professional legal services, the entire 

docurnmr is protected from production, regardless of whether facts in the document are 

otherwise discoverable, or, for that matter, even if those facts are not otherwise discoverable.” 

The court in I n  re U/7ior7 C‘nrbide Corp2’ ordered that an entire document bc protected, even 

H U E  Y. DcSha.0, 922 S.W.2d 020, 923 (Tex. 1996) (“[Tlhc privilege extends 10 the enrire communication, I9 

including facrs contained therein.”); 111 re Enonmobil Corp., 97 S.W.3d 353, 357 (Tex. Agp.-Houston [ 14”’ DiriJ 
2003 no pet.) (“The arrorncy-client privilege, however, attaches ro the complerc communication between attorney 
and clicnt, including both legal advice and factual information. . . , [IJf a docurncnt is ii confidential communication, 
thc privilego estends IO the emire document and not merely to the portion of the documenr containing lcgal advice, 
opinions, or a~laly~is .”) .  
2o No. 0 1-02-01 153-CV, 2003 WL 22682301 (Tex. App.-Houston [ IxL Dist.1 2003, no pet.). 
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though “seven pages attached to the memo were not the work product of any legal department.”2’ 

Because information, in this case the contcnt of a communication with a third party, i s  being 

traisinitted to an attorney through the e-mail mechanism does not somehow waive privilege as to 

the contents of the communication. 

- .  5 Thc “Offensive Use” doctrine is nor applicable. 

“Privileges . . . represent society’s desire to protect certain relationsliips, ‘and an 

offensive use waiver of a privilege should not lightly be found.’’22 The Supreme Court of’ Texas 

has established that three factors must be prcsent before the offensive use doctrinc can be found 

to waive a privilcge. First, the party asserting the privilege must have sought affirmative relief. 

Second, the privileged information must be such that, if believed by the fact findcr, in all 

probability it would be outcome determinative of the cause of action asserted. And third. 

waiving of the privilege must be the only means by which the party challenging thc privilege c a n  

obtain the i~iforrnation.~~ “lf any one of these rcquirements is lacking, the trial court must uphold 

the privilege.”’“ 

At least two of the requirements are missing with regard to the Documents. First, 

the privileged information sought is not outcome determinative of the issues TIEC seems to be 

asserting. TIEC variously claims that CenterPoint’s invocatioii of attomey-client privilege does 

“not [allow] the affected parties to scrutinize the validity and reasonableness of its 

applications”’“ or envelops “the very manner in which Centerhint may not have iiiitigatcd its 

2 ’  Id. at * 5 .  
l2 Republic Irrs. Ca. v. Davip. 856 S.W.2d 158, 163 (Tex. 1993). ’‘ Id. 

2s Motion at 7. 
2-) Id 

9 



costs properly.”26 TIEC lias made no showing that any particular Document would be “outcome 

determinative” of any issue. Demanding on this basis an ir7 cnwiern inspeclion of. and moving to 

compel the productioii of. docunients described iii the Index as, for example, “enhanced 

summary opinion (Moody’s),” “CentetPoint bank meeting - possible questions,” or “Re: B of A” 

is not a search for outcome detenninativc documents but is rather nothing more than a fishing 

expedition and a burden on this tribunal. Assuming urguendo that responsive documents arc 

relevant, rhe Documents may be relevant but they are not outcome detemtinative. and “[mlere 

relevance is insufficient” to invoke the offensive use d~ctr ine.~’  

Second, the requirement that waiving the privilege be the only means by which 

the party challenging the privilege can obtain tlic inlomiation is clearly not sarisfied. The 1nde.x 

was filed before the close of the discovery period on Applicant’s direct tesiiiiiotiy. TIEC could 

have sought whatever information it believes may be in the Documents in discovery. lndced, 

given the approximately 1800 P I S  answered 10 date, i t  is extremely likely that all of the facts 

TIEC seeks from these privileged documents have already been produced in response to other 

discovery rcquests. Many of the Documents TIEC now seeks are simply drafts of agreements for 

which die final versions have, in fact, already been produced. ‘TIEC can also obtain whatever 

information it believes may be in the Documents through examinatioii of witnesses. 

The Supreme Court of Tcxac has noted that “[olne of the principles behind 

privilegcs is that the harm to the relationship protected by the privilege is greater than the benefit 

gained through complete disclosure.”28 TIEC has not demonstrated that tlie stringent benefit that 

the court requires, that tlie information sought be outcome determinative, is present here. Nor 

’‘ Id. at 8. ’’ 85G S.W,2d at 163. 
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has TIEC shown that it cannot obtain the information it desires by less intrusive means. The fact 

that TIEC leaves these issues unaddressed is a fatal flaw in its request. The offensive use 

doctrine thus cannot be invoked to waive attorney client privilege. 

'' id. ar n.8. 

HOU03:975905.1 1 1  



6.  The Index fuIlv conforms with PUC Rules. 

P.U.C. Procedural Rule 22.144(d)(2) requjres a party objecting to the production 

of docunients based on a claim of privilege LO file, within two working days of the filing of‘ the 

objections, an index listing for each document: 

the date of the document; 
the title of the document; 
the preparer or custodian ofthe document; 
to whom the document was sent; 
froin whom the document was received; and 

a 

tlie privilege c~airned.~’ 

The index “shall be sufficiently detailed to enable the presiding officer to identify the documents 

froin the list provided.”’* These requirements are satisfied in the Index. Each document is 

uniquely identified by the information provided in the Index. As atroiney-client privilege is the 

basis for protecting each document, the h d c x  indicates that each document conuins a 

confidential communication made to facilitate the rendition of professional lcgal services and 

describes the nature o i  the commu~icat ion.~’  

‘’ P.U.C. PROC. R. 22. IJJ(d)(Z). 
lo id, 
31  TEX. R. EVID. 503(b)( I )  provides, in relevant pan, that: 

A clicnt has a privilege IO refuse to disclosc! and to prevont any other person from disclosing 
conlidential comrnunicarions made for rht: purpose of facilitaring rhc rendirion of legal scrvtccs to 
rlie client: 
(A) 
rcprcseritaiive of the lawycr; 

between Ihc client or a representative of thc client and the clienr’s lawyer or il 

. . .  
(Dj 
client. . . . 

between represcntatives of  the client or between the client and a representative ofthc 

12 



On three previous occasions in this Docket, Your Honors have considered indexes 

filed by Centerpoint containing an identical scope of infomiation and found each index 

adequate.32 

CONCLUSION 

T'LEC's claim that Centerpoint is abusing the privilege rules flies in the face of 

contrary evidence m d  is false and outrageous. 

TIEC's claim that only coinmunications containing the Icgal advice of an attorney 

can be protected misstatcs the law of attorney-client privilege in Texas. 

The presence of tliird parties in an e-mail chain has not waived privilege as to thc 

particular Doclunents withheld, because the ultimate transmission in the e-mail chain was to an 

attorney, providing the earlicr communication wi 11.1 the third pany for the attorney's revicw. 

Privilege has not been waived as to Document sent from. received by, or copicd to 

testifying witncsses because there is no nexus between their review of the document in the 

normal course of business and their testimony. The document was not provided to, reviewed by. 

or prepared by or for the tcstifying witnesses in anticipation of their testimony. 

TEC insists that the offensive use doctrine compels production of the 

Documents. But the Supreme Court of Texas has three absolute requirements for invoking the 

doctrine, aid TIEC failed to cstahlish two of them. The Documents are not outcornc 

determinative. and TIEC can obtain the information it needs by less intrusive methods. TIEC's 

'' SOAH Order No. 6 (May 2 1,2004); SOAH Order No. 9 (May 26,2004). 
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attempt to compel the production of more than 100 e-mails, claiming that each and every one of 

them is "ouitcome determinative," is an egregious misusc of the offensive use doctrine. 

Finally, the Index conforms to PUC Rules, and Your Honors have found 

previously filed indexes containing the identical scope of information to be adequate. 

CenterPoint raises 110 objection to an in C A ~ ~ C I ' O  inspection of the Documents. 

CenterPoinr: stands ready to appropriately redact and produce any portion o f  a Document Your 

Honors find to be not privileged. However. to the extent the Motion, as clarified by the 

Supplemcntal Motion, seeks to compel the production of otherwise privileged documents, 

Centerpoint prays that Your Honors deny the Motion, as none of the arguments TIEC has raised 

are correct. 

11-10U03:975905. I 



June 11,2004 

Respectfully submi tied, 

Thoinas B. Hudson, Jr. 
Statc Bar No. 10168500 
Graves, Dougherty, Hearon & Moody, 

v.0.  Box 98 
Austin, Texas 78767-0098 
51 2.480S600 
512.472.8389 (fax) 

A Professional Corporation 

Scott E. Rouell  
Exccutjve Vice President and General Counsel 
Statc Bar No. 17359800 
Harris S. Leven, Senior Counsel 
Statc Bar No. 12246480 
CenterPoin1 Energy, Inc. 
P.O. Box G I867 
Houston, Texas 77208 
713.207.7789 
713.207.0141 (fax} 

1. Jay Golub 
Statc Bar No. 081 15000 
Paul Pkffer  
State Bar No. 24013322 
Baker Botts L.L.P. 
31 0 Loiiisiana Street 
Houston, Texas 77002 
713.229.1234 
7 1 3.229.1 5 22 (FAX) 

ATTORNEYS FOR CENTERPOINT ENERGY HOUSTON ELECTRIC, LLC AND 
TEXAS GENCO, LP 
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The parties have met and negotiated these items in good faith, but now request 11 

ruling by the ALTs. 

CERTIFIC'A'E OF SERVICE 

I hcreby certify that a true and correct copy of the foregoing document was served on all 

parties of record in this proceeding by hand delivcry, overnight delivery, or United States first 

class mail on this 1 1 'I' day of June, 2004. 
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ATTACHMENT 1 

Location on Log 

p. 4 No. 1 (documents 
responsivc eo TIECl -3 j 

p 34 No. 107 (docitnienls 
responsive to TIEC 1-7) 

1. -40 No. 145 (documents 
esponsive to TTEC 1 -7) 

Reason Docunicnt is Privileged 

This e-mail chain begins with communications between a 
Moody's employee and Marc Kilbride, a CenterPoint 
employee, reguding a Moody's opinion. Marc Kilbride, in 
turn, forwards tlie commuiiication to Rufus Scott, a 
CenterPoint in-house attorney, IWO other Centerpoint 
employees, and no others. In thc message forwarding the 
communication, Mr. filbride explicitly requcsts the attorney 
to review the cornniunication and to provide him advice. This 
is clearly a confidential communication made to facilitate the 
rendition of professional legal services, and the infornixion 
forwarded by Mr. Kilbride to the attorney is part of that 
privileged communication. 

This c-mail chain begins with a JP Morgan employee 
transmitting to Marc Kilbride and others at CmtcrPoint, and 
to other J'P Morgan and CitiGroup employees, drafts of slides 
being prepared for a Centerpoint lenders meeting. Marc 
Kilbride, in turn, forwards the slides to Rufus Scott and Scott 
Rozzell, both Centerpoint in-house attorneys, threc other 
Centerpoint employees, and no others. In the iiiessage 
forwarding the slides, Mr. Kilbride explicitly rcquesrs the 
attorneys to review legaI issues presented in the slidcs and to 
provide hiin advice. This is clearly a confideniial 
somrnunication made to facilitate the rendition of professional 
legal serviccs, and the information forwarded by Mr. Kilbride 
:o the attorneys is part of that privileged communication. 

rhis e-mail chain begins with a communication betwecn 
XiGToup employees '2nd Marc Kilbride and othcrs at 
ZenterPoint regarding a loan provision. Marc Kilbride, in 
urn, forwards the communication to Stephen Krebs, a 
3enterPoint outside attorney, two other Ccnrerhint 
:mployees, and no others. In the message forwarding the 
:ommunicaLion. Mr. Kilbride explicitly requests the attorney 
o consider the coinmunication in light of other clocumcnts 
ieing prepared. This is clearly a confidential communication 
itade to facilitate the rendition of professional legal services. 
Ind the information forwarded by Mr. Kilbride to the 
ittomeys is part of that privileged communication. 

17 



Location an Log 

responsive to TIEC 1-2 1 ) 

p. 53 No. 1 (documents 
responsive to TIEC 1-22) 

~- 
Reason Document is Privileged 

This e-mail chain begins with coinniunications between a JP 
Morgan employee and Marc Kilbridc, a CenterPoint 
employee, regarding a potential financing. Marc Kilbride, in 
turn, Forwards the communication to Rufus Scott, ;r 
Centerpoint in-house attorney, onc other CenterPoint 
employee, and no others. In the mcssage I'orwarding the 
comrnurtjcation, Mr. Kilbride explicitly rcqucsts the attorney 
to review the communication and to provide him assistance. 
This is clearly a confidential communication made to facilitate 
the rendition of professional legal services, and the 
information forwarded by Mr. Kilbridc to the attorney is part 
of that privileged communication. 

This c-mail chain begins wilh cominunications between IP 
Morgan employees and Marc Kiibride, a Centerpoint 
employee, regarding an Information Memorandum being 
prepared. Marc Kilbride, in turn, copies the cominunication 
to Rufus Scott, a Centerpoint in-house attorney, two other 
CenterPoint employee, and no others. In copying thc 
communication to the attorney, Mr. Kilbride was apprising the 
attorney of events regarding the preparation of the 
Memorandum that i t  was important for the attorney to know. 
This is clcarly a confidential communication made to facilitarc 
the rendition of professional legal services, and the 
infomation fowarded by Mr. Kilbride to the attorney is part 
of that privjlcgcd communication. 

Each e-mail in this chain contains communications between 
Marc Kilbrjde, a Centerpoint employec, and other 
Centerpoint senior employees. Mr. KiIbride copies both 
Rufus Scott, a CeiiterPoint in-house attorney, and Margo 
Scholin, nn outside attorney, on the communications. In  thc 
nessage forwarding the communjcation, Mr. Kilbride details 
I number of issues that need review, with scveral of them 
xing legal issues. He clearly intends a direct communication 
o the attorneys. This is clearly a confidential cominunication 
nade to facilitate the rendition of professional legal services, 
md the information forwarded by Mr. Kilbride io the attorncy 
s part of that privileged communication. 

- 
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SOAH DOCKET NO. 473-04-4555 
PUC DOCKET NO. 29526 

APPLICATION OF CENTERPOINT ENERGY § 

ENERGY RETAIL SERVICES, LLC, AND 5 OF ADMINISTRATIVE 

STRANDED COSTS AND OTHER TRUE-UP 5 HEARINGS 
BALANCES PURSUANT TO PURA 4 39.262 

BEFORE THE STATE OFFICE 
HOUSTON ELECTRIC, LLC, RELIANT § 

TEXAS GENCO, LP TO DETERMWE § 

8 

AFFIDAVIT OB DAVID G. TEES 

STATE OF TEXAS 8 
s 

COUNTY OF HARRIS § 

Before me, the undersigned notary public, this day personally appeared David G. Tees, to 

me known, who being duly sworn according to the law deposes and says: 

“My name is David G. Tees. I am of legal age and a resident of the State of Texas. ‘I am 

employed by Texas Genc.0, L.P. as President and Chief Executive Officer. I have personally 

reviewed each entry within the document entitled Index (Second) of Privileged Documents 

Responsive to Texas Industrial Energy Consumers’ First Request for Information for which I ani 

Iisted as sending, receiving, or being copied on the indicated e-mail. I did not review any of the 

referenced e-mails for the purpose of making this affidavit, but by reviewing the date, title, 

distribution list, and description of the privilege asserted with reference to the document, I can 

attest that to the best of my recollection I have not reviewed any of the referenced documents 

since approximately the date of the respective document and that none of the documents were 

provided to, reviewed by, or prepared for or by me in anticipation of my testimony in this 

docket.” 



n 

David G. Tees 

Subscribed and sworn before me on this day of June, 2004. 

Notary Public in and for Harris County, Texas 

MY Commission expires on ,/-a , cgdgT 



SOAH DOCKET NO. 473-04-4555 
PUC DOCKET NO. 29526 

APPLICATION OB CENTEWOINT ENERGY 9 

ENERGY RETAU SERVICES, LLC, AND 5 

BEFOlRE THE STATE OFFICE 

OF ADMINISTRATIVE 

HEARINGS 

HOUSTON ELECTRIC, LLC, RELIANT 8 

TEXAS GENCO, LP TO DETERMINE § 
STRANDED COSTS AND OTHER TRUE-UP 0 
BALANCES PURSUANT TO PURA 8 39.262 5 

AF’FIDAVIT OF JOSEPH B. MCGOLDRICK 

STATE OF TEXAS § 
3 

COUNTY OF HARRIS § 

Before me, the undersigned notary public, this day personally appeared Joseph B. 

McGoIdrick, to me known, who being duly sworn according to the law deposes and says: 

“My name is Joseph B. McGoldrick. I am of legal age and a resident of the State of 

Texas. I am employed by CenterPoint Energy Services Company, LLC as Vice President of 

Strategic Planning. I have personalIy reviewed each entry within the document entitled Index 

(Second) of Privileged Doouments Responsive to Texas Industrial Energy Consumers’ First 

Request for Information for which I am listed as sending, receiving, or being copied on the 

indicated e-mail. I did not review any of the referenced e-maiIs for the purpose of making this 

affidavit, but by reviewing the date, title, distribution list, and description of the privilege 

asserted with reference to the document, I can attest that to tlie best of my recollection I have not 

reviewed any of the referenced documents since approximately the date of the respective 

document and that none of the documents were provided to, reviewed by, or prepared for or by 

me in anticipation of my testimony in this docket.” 



f I 

oseph B. McGoldrick 

Subscribed and sworn before me on this IO* day of lune, 2004. 

Notary Public in and for Harris County, Texas 

My Commission expires on q/27/67 ~ 

2 
aa 



SOAH DOCKET NO. 473-04-4555 
PUC DOCKET NO. 29526 

APPLICATION OF CENTERPOINT ENERGY 5 

ENERGY RETAIL SERVICES, LLC, AND 8 OF ADMINISTRATIVE 

BEFORE THE STATE OFFICE 
HOUSTON ELECTRIC, LLC, RELIANT 8 

TEXAS GENCO, LP TO DETERMINE § 
BEARINGS STRANDED COSTS AND OTHER TRUE-UP 8 

BALANCES PURSUANT TO PURA Q 39.262 0 

AliKIDAVIT OF JAMES S. BRIAN 

STATE OF TEXAS 3 
3 

COUNTY OF HARRIS 5 

Before me, the undersigned notary public, this day personally appeared James S. Brian, 

to me known, who being duly sworn according to the law deposes and says: 

“My name is James S. Brian. I am of legal age and a resident of the State of Texas. I am 

employed by Centerpoint Energy Services Company, LLC as Senior Vice President and Chief 

Accounting Officer. I have personally reviewed each entry within the document entitled Index 

(Second) of Privileged Documents Responsive to Texas Lndustrial Energy Consumers’ First 

Request for Information for which I am listed as sending, receiving, or being copied on the 

indicated e-mait. I did not review any of the referenced e-mails for the purpose of making this 

affidavit, but by reviewing the date, title, distribution list, and description of the privilege 

asserted with reference to the document, I can attest that to the best of my recollection I have not 

reviewed any of the referenced documents sincc approximateIy the date of the respective 

document and that none of the documents were provided to, reviewed by, or prepared for or by 

me in anticipation of my testimony in thls docket.” 

1 

2 3  



Subscribed and sworn before me on this lo th  day of June, 2004. 

Notary Public in and for Harris County, Texas 

2 
a4 


