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Cross-Rebuttal Testimony of Jeffry Pollock
Q
PLEASE STATE YOUR NAME AND BUSINESS ADDRESS.
A
My name is Jeffry Pollock.  My business address is 1215 Fern Ridge Parkway, Suite 208, St. Louis, MO 63141-2000.

Q
ARE YOU THE SAME JEFFRY POLLOCK WHO HAS PREVIOUSLY FILED DIRECT AND CROSS-REBUTTAL TESTIMONIES IN THESE DOCKETS ON BEHALF OF TIEC?

A
Yes.

Q
WHAT IS THE SUBJECT OF YOUR CROSS-REBUTTAL TESTIMONY?

A
I shall address the testimony of Ms. Kit Pevoto, on behalf of the Commission Staff, related to the allocation and collection of Municipal Franchise Fees (MFF).

Rebuttal to Ms. Pevoto

Q
WHAT IS MS. PEVOTO PROPOSING?

A
Ms. Pevoto is proposing to allocate LGR Taxes to customer classes based on in-city kilowatthour (kWh) sales.  This would be in contrast to the AEP companies’ proposal to allocate these taxes to all kWh sales, both to in-city and outside-city customers.  However, she accepts the AEP companies’ proposal to collect these costs from all customers.
  I assume that Ms. Pevoto also agrees with AEP’s proposal to collect LGR Taxes through a separate rider, although it is not specified in her testimony.  

Q
Would Ms. Pevoto’s recommended allocation be a SIGNIFICANT change in the way that these taxes have been allocated in past regulatory proceedings?

A
Yes.  As I previously stated on page 21 of my November 17, 2000 direct testimony, LGR Taxes were allocated to customer classes based on in-city total revenues in past cases involving CPL. The treatment is somewhat different for SWEPCO and WTU.  SWEPCO’s last rate case was settled without a determination of how these taxes were allocated to classes.  Thus, for SWEPCO, LGR Taxes are embedded in base rates.  WTU’s tariffs provide that the first 2% of LGR Taxes are recovered from all customers based on total revenues, while taxes above 2% would be recovered solely from in-city customers.
  



Significantly, in none of these past cases have LGR Taxes been allocated on a kWh basis.  Switching from a revenue-based to a kWh-based allocation will shift a substantial amount of taxes to transmission-level customers because:  (1) they have a higher load factor than other classes and therefore consume more kWh in proportion to their total revenues, and (2) a larger portion of kWh sales to transmission-level customers are made outside city limits than for other classes.  For CPL’s large industrial and non-firm customers, Ms. Pevoto’s recommendation would double the LGR Taxes allocated to them.

Q
WILL the nature of LGR taxes change IN 2002?

A
No.  These taxes will still be assessed against utilities on in-city sales.  Further, the level of these taxes will not change after competition begins.  Each city will continue to collect approximately the same amount of tax revenues as in 1998, adjusted for growth in sales to customers inside city limits.

Q
Will there be any change in how LGR taxes are assessed on utilities after competition begins?

A
Yes.  Presently, LGR Taxes are assessed as a percentage of in-city total revenues.  This includes generation-related costs.  However, when competition begins, generation and other competitive services will be unbundled from rates.  The integrated utility will no longer provide generation services when competition begins.  These services will be provided by retail electric providers (REPs).  Absent any change in the assessment basis, municipalities would lose revenues because the current revenue-based assessment rate would apply to a much smaller base.  Thus, the effect of changing from a revenue to a kWh-based assessment would be to maintain the same level of tax collection prior to unbundling.

Q
What is the basis for MS. PEVOTO’s recommendation TO collect LGR TAXES from all customers, both inside and outside city limits?

A
Ms. Pevoto claims that MFF’s are system costs that must be incurred by the electric delivery company (EDC) to have an integrated system that all customers benefit from.

Q
Is this a persuasive rationalE?

A
No.  LGR Taxes are a cost of doing business inside city limits.  Nothing a non-resident can do can affect the level of these taxes.  Growth in inside-city sales will directly result in an increase in LGR tax expense to the EDC.  Similar sales growth occurring outside city limits will have no affect on these expenses.



Further, the amount of LGR Taxes levied by cities bear no relationship to the actual cost of using city streets and rights-of-way.  Even if they were a direct cost of using streets and rights-of-way, it is clear that LGR Taxes are not system costs, and all customers do not benefit from them.  These taxes are caused primarily by distribution customers.  This is because the vast majority of the lines located inside city limits are distribution lines, as opposed to transmission lines.  Outside-city transmission customers do not benefit from distribution lines that require the use of use city streets and rights-of-way.  Thus, there is no sound justification for imposing the same per kWh tax on both transmission and distribution-level customers, as would be the case under Ms. Pevoto’s proposed collection scheme.



Finally, LGR Taxes are not like property taxes, which are clearly system costs.  LGR Taxes are levied by cities solely on in-city sales, and they bear no relationship to the cost of using city streets and rights-of-way.  By contrast, property taxes are based on property ownership and the value of that property.  They are also not a tax that is unique to cities or collected solely by a utility.  LGR Taxes are simply a revenue producer for cities using the utility as the collection agent.  

Q
Why else is Ms. Pevoto’s proposal to COLLECT LGR taxes from all customers flawed and inappropriate?

A
Ms. Pevoto’s recommendation fails to recognize that although LGR Taxes will be assessed to utilities on a per kWh basis, when competition begins, the assessment will be at a rate per kWh that is unique to each city.  By ignoring these different tax rates, Ms. Pevoto would force all customers to pay the same LGR tax per kWh sold inside city limits, regardless of whether they are in a city and regardless of the city in which they are located.  This scheme would allow cities with higher per kWh tax rates to export their taxes to other cities having lower tax rates or to areas outside cities for which no LGR Taxes are levied.  It would be unfair to force some cities to subsidize other cities. 

Q
Will there be significant differences in LGR tax rates by city?

A
Yes.  An example of the potential differences in city LGR tax rates is provided in Exhibit JP-HR-1.  This Exhibit is a listing of the LGR tax rates by city in Reliant Energy’s and Southwestern Public Service Company’s service territory.  As can be seen, the LGR tax rates are not uniform, and they do vary considerably among cities.  Given that the current tax rates for AEP cities range from 2% to as high as 6% and given the differences in the mix of customers located inside cities, similar differences will exist for the cities served by the AEP EDCs.  

Q
WHY WOULD THE LGR TAX RATES VARY CONSIDERABLY FOR EACH CITY?

A
The reason for the differences in city LGR tax rates may be found in PURA § 33.008(b).  Specifically:

The charge imposed shall be equal to the total electric franchise fee revenue due the municipality from electric utilities, municipally owned utilities, or electric cooperatives, as appropriate, for calendar year 1998 divided by the total kilowatt hours delivered during 1998 by the applicable electric utility, municipally owned utility, or electric cooperative to retail customers whose consuming facilities’ points of delivery were located within the municipality’s boundaries.  The compensation a municipality may collect from each electric utility, transmission and distribution utility, municipally owned utility, or electric cooperative providing distribution service shall be equal to the charge per kilowatt hour determined for 1998 multiplied times the number of kilowatt hours delivered within the municipality’s boundaries.  (Emphasis added)


The tax rate per kWh will depend on the mix of customers served inside each city.  A city serving more residential customers will have a higher tax rate per kWh than a city serving more large commercial and industrial loads.  This is because residential revenues per kWh are higher than the revenues per kWh derived from large commercial and industrial loads.  

Q
HOW ARE RELIANT AND SPS PROPOSING TO REFLECT DIFFERENTIALS IN LGR TAX RATES AMONG CITIES?

A
Both utilities are proposing, in their respective UCOS proceedings, to apply the city LGR tax rates to customers inside the applicable city.  Reliant’s proposal would apply only to transmission-level customers, consistent with current practice.  SPS’s proposal would apply to all customers.

Q
Would implementing a rider similar to that proposed by Reliant AND SPS be appropriate?

A
Yes.  Directly charging LGR Taxes to in-city sales would eliminate “taxation without representation,” and it would also be consistent with cost-causation.  Rather than hiding these taxes as proposed by Ms. Pevoto, a direct charge would be most compatible with the basic purposes of cost unbundling – to eliminate cross subsidies and reveal discrete costs.  LGR Taxes are a discrete component of delivery services as recognized in PUC Substantive Rule § 25.344 (c)(1).

Q
SHOULD MS. PEVOTO’S RECOMMENDATION BE ADOPTED?

A
No.  Although I agree in principle with Ms. Pevoto’s proposal to allocate LGR Taxes to classes based solely on in-city kWh sales, her recommendation to collect these taxes from all customers, both inside and outside city limits, is inappropriate and should be rejected.

Q
IF THE COMMISSION REJECTS A CITY-SPECIFIC RIDER FOR COLLECTING LGR TAXES, Can Ms. Pevoto’s recommendATION be modified in a manner that would be less objectionable AND MORE CLOSELY MAINTAIN THE STATUS QUO?

A
Yes.  As previously stated, for CPL (where most of the industrial load is located), LGR Taxes are allocated on in-city sales, but the entire amount allocated to the large industrial and non-firm classes is recovered directly from in-city customers.  This approach can be retained by charging LGR Taxes to in-city transmission customers at the applicable city LGR tax rate(s).  In all other respects, Ms. Pevoto’s allocation and collection proposal could be implemented if the Commission rejects the city-specific Rider approach.



This approach is consistent with current practice in both the CPL and Reliant service territories, even though, as noted previously, CPL’s large industrial and non-firm classes would pay twice as much LGR Taxes under a kWh-based allocation than under the status quo.  Further, it would recognize that transmission-level customers outside city limits do no benefit from the use of city streets and rights-of-way, which are required to serve distribution-level customers.  It will also minimize intra-class and inter-city cross subsidies.  Finally, a direct charge for inside-city transmission customers will prevent any surplus or shortfall in LGR tax collections.  This is because, as stated previously, changes in kWh sales inside city limits would generate additional LGR tax collections directly from these customers that would exactly offset the additional LGR tax expenses resulting from the growth in sales.  

Q
DOES THIS CONCLUDE YOUR CROSS-REBUTTAL TESTIMONY?
A
Yes. 
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	�The terms Municipal Franchise Fees and Local Gross Receipts (LGR) taxes are used synonymously in this testimony.


	�See, for example, Pevoto Direct Testimony in Docket No. 22352 at 18 and 19.


�WTU Tariff For Electric Service, “Gross Receipts Tax Adjustment,” Section No. 4, Sheet 24.


	�Docket 22352, Pevoto Direct Testimony at 19.
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