
THE ONLY WARRANTY CONCERNING THE SERVICES IS SET FORTH IN 
PARAGRAPH 1 S(a). ALL, OTHER WARRANTIES CONCERNING THE SERVICES OR 
ANY LABOR, PARTS OR MAT33UALS PROVIDELl IN CONNECTION THEREWITH, 
EXPRESS OR IMPLIED, ARE EXCLUDED, INCLUDING THE IMPLIED WARRANTY OF 
MERCHANTABIUTY, FITNESS FOR A PARTICULAR PURPOSE AND ANY 
WARRANTY ARISING FROM COURSE OF DEALING, USAGE OF TRADE, 
DESCRIPTION OR SAMPW. 

Dispute Resolution. 

Each Party shall, fiom time to time, designate a senior officer (a "Dismte Representative") who 
shall have the authority to represent such Party and resolve and settle any dispute arising under 
or in connection with this Agreement or the Services performed hereunder. The'Parties hereto 
agree to attempt to resolve all such disputes equitably and in a good faith manner (unless, in the 
reasonable judgment of the affected Party, the immediate pursuit ofjudicial equitable relief is 
necessary to prevent or mitigate a risk of irreparable harm or damage). 

insurance Services 
Consulting Fees 
Legal Services 
Management Services 
Accounting Services 
Tax Services 
Information Techno1 ogy 
Other Overhead 

, Utilize data provided by the SCADA system and other information and develop a "work plan" each year to 
project needed transmission, substation and disbibution system improvements, includlng analyzing historical loading data and 
projecting the load on the System. 

System before equlpment is damaged and revlew the device coordination in the substations and distributJon system and make 
changes necessary to optlmlze the System protection. 

be deenergized and maintained without subjecting customers to outages 

dependent on the condition of the right of way and agreements with the landowner. CRE penonal will determine the need for work 
on the right of way, select a contractor to dear the right of way, and work with the landowner to accomplish the work In a 
satisfactory manner. 

w o n  of RiaM d Wav vd$h&ud Ownec . Performing maintenance services required for transmission rlghts of way 
pursuant to agreements with the landowner. 

Infrared Insmtiofl. Performing annual Inspeaions using an Infrared camera to determine "hot" spots that need maintenance. 
Substation E-. Determining needed upgrades to substatlon equipment, including upgradlng protective 

relays, changlng out regulators to units with higher load capability and coordinating with outside contractors, as necessary to 
perform needed upgrade work 

M o n  of Maior Svstem Additlgly. Providing design and constJuction services with respect to substation and transmission line 
facliitles and, if applicable, managing outside subcontracts. 

Maintenance of Vehicls , Providing operatlon and maintenance services with respect to vehicles used in the operation and 
maintenance of the System. 

P on. Coordinate protective relays to limit the size of outages and to remove the fault from the 

Mobile. Installing and removing mobile substations to serve the load on a substation so substation equipment can 

L oad I eve1 T e  .Transmission right of way periodically needs to be maintained. The maintenance to be done will be 

--- -on Break (Next Page)--------.- 
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EXHIBIT B 

INITIAL ANNUALBUDGET 

[To be attached] 

A-4 
002009 
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GRIGGS & ADLER, P.C. 
ATTOmYS AT LAW 

1211OSUNSETHILLsROAD. SUITE450 
RESTON, VIRGINIA 20190-3223 

(703) 715-3016 FAX (703) 716-2865 
1-(888)3174853 

E-Mail:GRIGGSLAW@ AOLCOM 

DEBRA BETH ADLER 
JOHN W T N  GRIGGS 

D.C. Oflce: 
GRIGGS & ADLER 

1200 0 STREET, N.W., SUITE BOO 
WASHINOTON, D.C. 20005-6705 

(202)434-8766 

February 6,2004 

Magalie R. Salas, Secretary 
Federal Energy Regulatory Commission 
OEce of the Secretary 
Room 1 A East 
888 First Street, N.E. 
Washington, D.C. 20426 

Re: NewCorp Resources Electric Cooperative. Inc., FERC Docket Nos. TS04--- 
000 

Dear Ms. Salas: 

Enclosed for filing on behalf of NewCorp Resources Electric Cooperative, Inc. 
("NewCorp") are the original and fifteen (1 5)) copies of NewCorp's Request for Exemption from 
the Requirements of Part 358 of the Commission's Regulations. An electronic copy of this filing 
is also enclosed. Please stamp the two extra copies of this filing to indicate receipt and return 
them to the messenger delivering this filing. 

Thank you for your attention to this matter. 

Respectfilly submitted, 
4 

Enclosure 
cc: Cap Rock Energy Corporation 
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5. 

UNITED STATES OF AMERICA 
BEFOm THE 

FEDERAL ENERGY REGULATORY COMMISSION 

NewCorp Resources Electric Cooperative, Inc. ) Docket No.TS04- -000 

RIE;QUEST FOR EXEMPTION FROM THE REQUIREMENTS OF PART 358 OF TBE 
REGULATIONS ESTABLISHING STANDARDS OF CONDUCT FOR TRANSMISSION 

Pursuant to Section 358.1(d) of Part 358 of the of the Regulations of the Federal Energy 

Regulatory Commission (“FERC” or “Commission”) establishing Standards of Conduct For 

Transmission, l S  C.F.R. $358.1(d), NewCorp Resources Electric Cooperative, Inc. (‘WewCorp’’) 

submits this request for an order of the Commission granting NewCorp an exemption from all or 

some of the requirements of Part 358. 

A. Background 

1. Identifvinn information regarding the Detitioner 

NewCorp maintains its corporate ofices at 500 West Wall Street, Midland, TX 79701. 

The persons responsible for this request are: 

Lee D. Xikins, Secretary 
NewCorp Resources Electric Cooperative, Inc. 
500 West Wall, Suite 400 
Midland, Texas 79701 
Phone: 432-684-0305 
Fax: 432-684-0333 
latkins@caprockenergy .com 

John W. Griggs 
Griggs & Adler, P.C, 
121 10 Sunset Hills Road 
Suite 450 
Reston, VA 20 190 
Phone: 703-71 5-301 6 
Fax: 703-716-2865 
griggslaw@aol.com 

NewCorp is an electric cooperative with a singIe member, Cap Rock Energy Corporation 
PIONEER 1-23 

NewCorp Req. for Exemption 
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.. 
(‘‘CW). CRE is NewCorp’s sole customer. CRE serves retail customers in rural counties in the 

Permian Basin area of West Texas, which is outside of the area controlled by the Electric 

Reliability Council of Texas (“ERCOT”). NewCorp operates a looped system consisting of 

305.9 miles of 138 kV transmission lines and including 16 substations. CRE owns the retail 

distribution system which is served fiom NewCorp’s 16 substations. The NewCorp transmission 

system is interconnected to Southwestern Public Service Company (“SPS”) at NewCorp’s Jones 

and Vealmoor substations, and NewCorp presently obtains its full requirements to serve CRE 

ffom SPS. NewCorp and SPS have recently made filings for approval of plans to consolidate 

NewCorp’s ownership of the transmission facilities controlled by NewCorp and to change the 

wholesale service provided to CRE from bundled, fill-requirements to transmission-only service. 

- See NewCorp Resources Electric Cooperative. Inc., Docket Nos. EC03-42-000, ES03-116-00O, 

and ERO3-1116-000; Southwestern Public Service Co., Docket Nos. EC03-135-000 and ER03- 

1321-000. These proposed changes have been accepted for fiIing by FERC, but implementation 

of the changes awaits action by the Public Utilities Commission of Texas (“PUCT”) that is 

required in order to implement the ownership restructuring. 

2. **’- Order No. 2004 

On November 25, 2003, the Commission promulgated its final rule establishing 

Standards of Conduct for Transmission, 105 J3RC 761,248 (2003). Under Section 358.4(e)(l), 

each Transmission Provider is required to file with the Commission a plan or schedule for 

implementing the standards of conduct within 60 days of the publication of the rule in the 

Federal Register, According to the Guidance for implementation procedures issued by FERC on 

January 16,2004, 106 FERC 861,017, compliance filings are due on February 9,2004. Section 

358.1(d) provides that a Transmission Provider may file a request for an exemption fkom all or 

ssq some of the requirements of regulation for good cause. NewCorp submits that it is not entirely 

PIONEER 1-23 
NewCorp Req. for Exemption 
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clear that NewCorp would be subject to Part 358. In order to remove any ambiguity in that 

regard, NewCorp submits this request for exemption and states that good cause exists for 

granting it an exemption. Alternatively, NewCorp respectklly requests the Commission to 

clarify that the regulation does not apply to NewCorp. 

B. 

1. 

Good Cause Exists to Grant NewCorp an Exemption 

Part 3 58 Technicallv Does Not Applv to NewCorp 

Under Section 358.1(b), the Standards of Conduct apply to any public utility that owns, 

operates, or controls facilities used for the transmission of electric energy in interstate commerce. 

The regulation requires, inter alia, complete separation between the personnel and fbnctions of a 

Transmission Provider, and the personnel and knctions of an Energy AMiliate. NewCorp meets 

the definition of a Transmission Provider spelled out in Section 358.3(a). NewCorp also has an 

Energy Affiliate, CRE?, which is engaged in providing retail service and is state-regulated. 

However, a blanket exemption is granted by Section 358.3(S)(v), which states that “An Energy 

Affiliate does not include: ***(v) A state-regulated local distribution company that does not make 

off-system sales.” This exemption on its face applies to NewCorp because CRE is a state- 

regulat e$di stribut ion company. 

The one caveat in applying the blanket exemption to NewCorp is the issue of off-system 

sales. Part 358 does not define this term. In addressing this section of the Rule, the Commission 

focused on off-system sales by a natural gas company: 

An off-system sale would include a situation in which the affiliated 
LDC had contractually committed for more gas than it needed to 
serve its on-system customers and sold that gas off its system, 
at a hub or on the spot market. 

Order No. 2004,744 (slip opinion at 18). The Commission emphasized that “. . . an LDC that 

engages in gny off-system sales is an Energy Mlliate.” Id. (emphasis in original). 

In fact, CRE does not sell energy or power “off’ the CRE system and hence, in that 355 
PIONEER 1-23 c 
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respect, does not make off-system sales. Through a rider in the SPS full requirements contract, 

NewCorp is entitled to a 

load obligations. 

minimis amount of energy above and beyond its full requirement 

Xcel Energy’s filing in ERO4-2-000. The purpose of the rider is to give 

NewCorp the opportunity to reduce its power cost by receiving market price for the additional 

energy. NewCorp has retained an independent marketer to market the energy. The energy does 

not enter NewCorp’s system. The revenues from these additional sales have resulted in reducing 

NewCorp’s costs by approximately $3,000 per month. NewCorp does not believe this 

transaction is significant and requests whatever waivers are necessary to grant the relief 

requested herein. 

At the present time, such sales are for the benefit of NewCbrp because NewCorp is the 

wholesale purchaser of power from SPS. CRE does not make the sales, and therefore CRE does 

not run afoul of Section 358,3(5)(v) because ofthese sales. But NewCorp has proposed, and the 

Commission has approved,’ switching its service to CRE from bundled all-requirements service 

under Tariff WP to transmission-only service under NewCorp’s OATT, and with that change, the 

SPS contract will be transferred to CRE and the SPS opportunity sales will be for the benefit of 

C € E 2  Iffhese transactions are regarded as being “off-system sales” by CRE, then NewCorp 

would not be eligible for the blanket exemption established by Section 358.3(5)(v). In order to 

remove any possible ambiguity caused by the definition of off-system sales, NewCorp is seeking 

the exemption sought with this request, or in the alternative, clarification of Section 358.3(5)(v) 

so that it does not apply to CRE. 

2. 002014 Application of the Regulation to NewCorp Would Cause Undue Hardship 

NewCorp is a small electric cooperative transmission entity wholly owned by CRE. CRE 

’ Letter Order issued on August 29,2003 in Newcon, Resources Electric CooDerative. hc., Docket No. ER03- 
11 16-000. 

2003, in Southwestern Public Service Co,, Docket No. ER03-1321600. 
SPS was granted approval to switch its power sales from NewCorp to CRE by a letter order issued on October 20, 3 s b 2 

PIONEER 1-23 
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is NewCorp’s sole customer. The officers of NewCorp also hold positions of responsibility with 

CRE. There currently is no separation of personnel between the two entities. Pursuant to a 

Master Operation, Maintenance, and Administrative Services Agreement, NewCorp utilizes 

personnel of CRE to service and maintain its facilities on a reimbursable basis. This Agreement 

was accepted for filing by FERC in the letter order issued on August 29,2003, in NewCoQ 

Resources Electric Cooperative. Inc., Docket No. ER03-1116-000. While Order No. 2004 only 

applies to operating personnel and not to service and maintenance personnel, Section 358.30); 

Order No. 2004,1106 (slip opinion at 39), at least some of the CRE personnel utilized by 

NewCorp under the Agreement are arguably operating personnel. If NewCorp were required at 

this point in time to entirely separate its operating persoonel fiom CRE, it would have to recruit, 

hire, and train these personnel at great cost and expense. This would only serve to increase the 

cost of providing service to CRE, creating a hardship and unnecessary additional expense for 

CRE and its retail customers. 

3. Granting the Requested Exemption Would Be Consistent with the Purpose and Intent of 
the RemIation 

=- 

NewCorp has only one customer, CRE. NewCorp is in the process of converting its 

service for CRE from all-requirements service under Tariff WP to transmission-only service 

..c, 

under its Open Access Transmission Tariff. NewCorp’s proposal to change the way it serves 

CRE was accepted by FERC in the letter order issued in Docket No. ERO3-1116-000. 

Implementation of the change in service has been delayed pending action by the PUCT on a 

related matter. NewCorp has on file with FERC its OATT, even though there are presently no 

transmission Customers. When CRE is switched to the OATT tariff, CRE will be NewCorp’s 

only transmission customer, 00201 5 

Under these circumstances, the purpose and intent of Part 358 would not be advanced by 

requiring NewCorp to completely separate its personnel from those of CRE. The purpose and 3 5 7 
5 
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intent of Order No. 2004 are to prevent the market power exercised by a Transmission Provider 

fiom being transferred to, or used to benefit, the Transmission Provider’s affiliated business, to 

the detriment of users of the transmission system that are not affiliated. Order No. 2004 at lY9- 

10 (slip opinion at 6). NewCorp does not have an affiliated marketing business, and there are no 

other non-affiliated customers of NewCorp who could be adversely affected by any different or 

special treatment of CRE. Furthermore, by having its OATT on file, NewCorp holds open the 

option to all potential customers to provide transmission service on an open and non- 

discriminatory basis. This option has been available since 1996, and no potential transmission 

customers have requested transmission service. 

4. NewCorp Was Previouslv Granted an Exemption under Order No. 889 

In Order No. 2004, the Commission indicated that cooperatives and small utilities would 

be eligible for exemption, and that “the Commission will continue the exemptions,and partial 

waivers for the entities that have previously received exemptions and partial waivers under Order 

No. 889 or Order No. 497.” Order No. 2004 at 127 (slip opinion at 13). NewCorp in Docket No. 

OA96-26-000 was one of eleven utilities granted a waiver of the requirements of Order No. 889 

(but not‘arder No. 888). Northern States Power Co., 76 FERC fi61,250, at 62,296-97 (1996). 

See also, Black Creek Hydro, Inc. 77 FERC 161,232 (1996). Consistent with the waiver 

previously granted in Docket No. OA96-26-000, NewCorp should be granted an exemption from 

the requirements ofPart 358. 

February 6,2004 

0020 I 6 

@ggs & Adler, P.C. 
121 10 Sunset Hills Road, Suite 450 
Reston, VA 20190 

Counsel for NewCorp Resources Electric 
Cooperative, Inc. 

(703)715-3016 
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UNITED STATES OF AMERICA 
FEDERAL ENERGY REGULATORY COMMISSION 

NewCorp Resources Electric Cooperative, Inc.) Docket No. TS04-- -000 

NOTICE OF FLING 

(February - 2004) 

Take notice that on February - 2004, NewCorp Resources Electric Cooperative, Inc. 
(NewCorp) filed a request for exemption from the requirements of Order No. 2004. 

Any person desiring to be heard or to protest said filing should file a motion to intervene 
or protest With the Federal Energy Regulatory Commission, 888 First Street, N.E., Washington, 
D.C. 20426, in accordance with Rules 21 1 and 214 of the Commission's Rules of Practice and 
Procedure (18 C.F.R 66 385.211 and 385.214). All such motions or protests should be filed on 
or before . Protests will be considered by the Commission in determining 
the appropriate action to be taken, but will not serve to make protestants parties to the 
proceeding. Any person wishing to become a party must file a motion to intervene. Copies of 
this filing are on file with the Commission and are available for public inspection. This filing 
may also be viewed on the internet at http://www.ferc.fed.us/online/rims.htm (call 202-208-2222 

I for assistance). 

Magalie R. Salas 

Secretary 

00201 7 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-24: (Atkins, Schedule LDA-1, pages 1-4 of 5) Describe the nonrecourse 
financings Mr. Atkins refers to in LDA-1 and describe Mr. Atkins 
activities in arranging, negotiating, closing, managing, and funding 
each. 

RESPONSE: 
Nonrecourse financings are debt-related financings that are not supported by the credit of 
the parent corporation or project sponsor, Mr. Atkins prepared solicitations, analyzed 
bids, interviewed lenders, negotiated terms and documented transactions. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 

00201 8 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-25: (Atkins, Schedule LDA-1, page 3 of 5, Manager, European Financial 
Planning, 1974-1976) Describe the transfer pricing, repatriation of 
earnings, and income recognition Mr. Atkins refers to in LDA 1 and 
describe Mr. Atkins activities in managing, initiating, and improving 
each. 

RESPONSE: 
Mr. Atkins’ job responsibilities included reviewing contract terms and conditions, 
negotiating prices, allocating costs and calculating percentage of work complete on large 
construction projects in order to book revenues. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-26: (Atkins, Schedule LDA-1, page 4 of 5, Santa Rosa) Describe the very 
complex nonrecourse financing for the purchase of all of the 
geothermal power plants and leasehold assets in California from 
Freeport Mac Moran Mr. Atkins refers to in LDA 1 and describe Mr. 
Atkins activities in arranging, negotiating, closing, managing, and 
funding that financing. 

RESPONSE: 
Mr. Atkins’ activities included negotiating terms and conditions in acquiring geothermal 
properties in northern California. These properties included three power plants and 
leased properties with geothermal wells. Mr. Atkins arranged financing with a 
consortium of banks and insurance companies. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 

98532Wi040419 Rsp to Pioneer 1st RFI Page 28 002020 



SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-27: (Atkins, Schedule LDA-1, page 3 of 5) Describe the intercreditor 
document in place with Sweeny I lenders to fund the Sweeny I1 
construction of project expansion Mr. Atkins refers to in LDA 1 and 
describe Mr. Atkins activities in arranging, negotiating, managing, 
closing, or funding that document. 

RESPONSE: 
Intercreditor documents consisted of loans, credit support and operating agreements 
between different banks that had separate collateral interests in two projects at the same 
project site. Mr. Atkins selected and negotiated the major terms and conditions with 
lenders and supervised the completion of loan documentation. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 

98532bfi040419 Rsp to Pioneer 1st RFI Page 29 002021 

363 



SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-28: (Atkins, Schedule LDA-1, page 1 of 5) Describe the export credit 
arrangements and EXAM Bank financings Mr. Atkins refers to in 
LDA 1 and describe Mr. Atkins activities in arranging, negotiating, 
closing, managing, and funding each. 

RESPONSE: 
As the prime contractor, it was Mr. Atkins’ responsibility to present the project and 
customer credit requirements to the Export/Import Bank of the United States. These 
presentations included economic benefits to the United States for supporting exports. 

Prepared by: Lee D. Atkins 

Sponsored by: Lee D. Atkins 

002022 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-29: (Atkins, Schedule LDA-1, page 1 of 5)  Describe the 100 percent 
leverage financing Mr. Atkins refers to in LDA 1 and describe 
Mr. Atkins activities in arranging, negotiating, closing, managing, and 
funding each. 

RESPONSE: 
The 100% leverage financing refers to monetizing project cash flows by issuing rule 144a 
bonds against a group of projects thereby refunding all equity funded in each separate 
project. Mr. Atkins’ activities included soliciting lenders, preparing bond documents and 
selling the transaction. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 

002023 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-30: (Atkins, Schedule LDA-1, page 1 of 5)  Explain the statement that Mr. 
Atkins “sold equity/partnership interests in U.S. power plants for four 
times investment cost.” describe Mr. Atkins activities in arranging, 
negotiating, closing, managing, and funding each. 

RESPONSE: 
See response to Pioneer RFI No. 1-1 9. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-31: (Atkins, Schedule LDA-1, page 2 of 5) Explain the statement that Mr. 
Atkins “renegotiated a FERC tariff resulting in the ability to raise $50 
million of asset backed financing.” describe Mr. Atkins activities in 
arranging, negotiating, closing, managing, and funding each. 

RESPONSE: 
Through the unbundling of the FERC tariff NewCorp was able to obtain bids on a 
$50 million financing. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-32: (Atkins, Schedule LDA-1, page 2 of 5, Calpine Corporation, San Jose, 
Ca, 1984-1992, Director of Finance) Explain the statements that Mr. 
Atkins negotiated the sale of equity positions to recapitalize the 
company and the statement that Mr. Atkins was financial advisor to 
client companies including CalEnergy and Mitsubishi. Describe Mr. 
Atkins activities in arranging, negotiating, closing, managing, and 
funding the sale of equity positions and Mr. Atkins activities as 
financial advisor to client companies. 

RESPONSE: 

Mr. Atkins sold limited partnership interests in various projects in order to refinance the 
general partners balance sheet. He also acted as financial advisor in soliciting lenders, 
selecting the lead bank, negotiating terms and conditions and documenting terms of the 
loan. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-33: (Atkins, Schedule LDA-2) Describe the date of origin, creation, 
organizational structure, history, purpose, and management of Cap 
Rock Cooperative Finance Coop. Identify the assets, liabilities, 
officers, managers, and employees of Cap Rock Cooperative Finance 
Coop. Provide supporting documents. 

RESPONSE: 
Cap Rock Cooperative Finance Corporation (“CRCFC”) is a Texas cooperative 
corporation. It was formed on May 9, 1995. Its directors are David W. Pruitt, Newel1 
Tate, and Floyd Ritchey. Its officers are David W. Pruitt, President and Ulen North, Vice 
President, Secretary-Treasurer. CRCFC has no employees. CRCFC was formed for the 
purpose of becoming an associate member of National Rural Utilities Cooperative 
Finance Corporation (“CFC”). As an associate member, it could borrow money from 
CFC and loan such money to its members, who were anticipated at the time of its 
formation would be other company affiliates. The Company made one loan to NewCorp 
Resources Electric Cooperative, Inc. (“NCREC”). That loan remains in effect. That is 
the Company’s only asset. Its only liability is the note obligation it has with CFC for its 
loan to NCREC. 

At December 3 1,2003: Assets $6.0 Million 
Liabilities $5.8 Million 

Prepared by: Ronald W. Lyon 
Sponsored by: Lee D. Atkins 
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SOAH DOCKET NO. 473-04-3554 
PUC DOCKET NO. 28813 

CAP ROCK ENERGY CORPORATION’S RESPONSES TO 
PIONEER NATURAL RESOURCES, USA, INC.’S 

FIRST REQUESTS FOR INFORMATION 

Pioneer 1-34: (Atkins, Schedule LDA-2) Describe date of origin, creation, 
signatories, structure, history, purpose, and management of the “Note 
Receivable From NewCorp.” Provide copies of the Note and all 
supporting documents. 

RESPONSE: 
NewCorp has two borrowings from CRCFC under the CFC Associate Member Program. 
The loans are: 

1) TX703-A-9001 for $3,127,566 
2) TX703-A-9003 for $5,896,985 

Both loans have ten-year terms, have variable interest rates and gave level principal 
payments. The first loan was used to finance NewCorp’s deferred charges associated 
with building the transmission system. The second loan was used to repay the John 
Hancock lease. 

Please see attached documentation. 

Prepared by: Lee D. Atkins 
Sponsored by: Lee D. Atkins 
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August 8 ,  1995 

Ms. Kathy Buhl 
Senior Loan Analyst 
National Rural Utilities Cooperative 

Woodland Park 
2201 Cooperative Way 
Herndon, VA 22071-3025 

Finance Corporation 

RE: CRCFC/NCR and CRCFC/NWR Loan Applications 

Dear Ms. Buhl: 

Attached is an updated version of the form that is similar to the Form 
7A that Linda Graham and I worked up several months ago. Most of the 
balances are as of July 31, 1995. 
I have added a column to indicate the date of the approval by CFC for 
the guarantees provided by Cap Rock, as per your request. 
spots that are blank as we are still trying to nail down the date of 
CFC's approval. 
Interstate Bank of Texas. 
$7 million. 
had hoped to find a copy of the approval in the closing book but no suck 
luck. 
our attorney's letters'. That letter was dated September 8, 1993 so the 
CFC approval was probably dated right around that time period. 

We will keep going through our files to find the dates for you. 
thought in the meantime it would be good to get the numbers up to you as 
you had requested. 

You should have received by fax yesterday a copy of the latest draft of 
our audited financial statements for both Cap Rock consolidated and New 
West Resources. 
call a t  your convenience. 

Sincerely, 

The other balances are as of June 30. 

There are two 

The first one is for the  loan to NWR by the First 

The other blank is on the original MetLife financing. 
The amount of the guarantee on that loan is 

I did find a reference to a written approval from CFC in one of 

I 

I 

If you have any questions on them please give me a 

ohn D. Parker 
resident/Chief Financial Officer 
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i CREC - Distribution System Only 
Report of Loans, Investments 5 Guarantees 

as of July 31, 1995 

LOANS (unsecured & secured notes, including demands): 

Beneficiary Purpose Amount Outstanding Available 
-__--__--_I_- ------------------ --.----- --I-- _____ ______-___ 
New West Natural gas, Midland $5,260,000 84,897,141 $362,859 
Resources, Inc. building, operations 

INVESTMENTS (including long-term Accounts Receivable due from 
affiliates): 

NswCorp Power supply deferred 2,976,416 (1 I 
-ResouCes, Inc. charges; fate case 

- 

preparation expense, 
stock 

OTP, Inc. Operations, stock 21,189 (1) 

Capstar Operations, stock 
Communications 

HFC, Inc. Stock 

287,378 (1 1 

1,000 

$3,623,041 
- - 

GUARANTEES: 
Date of CFC 

Institute/ Loan Guarantee 
Beneficiary Purpose Amount Guarantee Outstanding Approval --------------------.-------------------------------.---------------.-------------------------. 

FlBTexlNWR Purchase of gas & $8,290,717 $7,000,000 $7.1 86,881 

WNWNWR Bridge financing for 3,000,000 3,000,000 3,000,000 March 13, 1995 

pipeline properties (2) 

' +e$- merger of gas 
properties 

Enron Capital & Bridge financing for 500,000 500,000 500,000 July 20, 1995 
Trade Resources merger of gas 
/NWR properties 

MetLife/OTP&NCR 10 year financing for 36,000,000 36,000,000 34,241,085 
transmisson facilities - 
original $36 million 

transmisson facilities - 
follow-up $1 2.8 million 

MetLife/OTP&NCR 10 year financing for 12,865,655 12,865,655 12,713,013 Pending 

-_--__-----.--------_____I________I___ 

$60,656,372 $59,365,655 $57,640,979 

Certified: , Date: 
Signature Title 

Note (1 1: Amounts as of June 30, 1996 - July 1995 books not closed yet. 
Note (2): Loan amount includes letter of credit for $600,000 that is 

available but has not been drawn against. 
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-_ * - - - -  - 

November 7 ,  1995 

Mr. JohnParker 
President and Chief Financial officer 
Cap Rock Cooperative Finance Corporation 
500 West Wall Street, Suite 400 
Midland, Texas 79701 

Dear Mr. Parker: 

Re: Associate Member Long-Tern Loan ## Texas 703-A-9OO 1 

GFC-has-eompleted proeessing and has approved your cooperative's application for a 10 
year long-term loan in the amount of $3,127,566 including $156,378 for the purchase of 
loan capital term certificates (LCTC's). This loan has been approved in connection with the 
refinancing of a demand note between Cap Rock Electric Cooperative, Inc. And NewCorp 
Resources, Inc. 

In accordance with CFC's policy concerning Associate Member loans, non-interest bearing 
LCTC's must be purchased with each advance of funds, as part of the advance or with 
general funds, in an amount equal to 5% of the advance. We have included f h d s  in the 
loan for the purchase of the LCTC's if Cap Rock Cooperative Finance Corporation wishes 
to utilize the hnds for that purpose. If not utilized for the LCTC purchase, that portion of 
the loan will be rescinded. 

The terms and conditions associated with this loan will be reflected in the CFC Loan 
Agreement. The CFC loan and security documents, including the Guarantee Agreement to 
be executed by Cap Rock Electric Cooperative, Inc. will be prepared and sent to you d e r  
t&i-approval of the related transaction by the Federal Energy Regulatory Commission.. 

We are pleased to serve your cooperdtive and appreciate your interest in CFC. If you have 
any questions regarding this loan or any of CFC's other financial products and services, 
please feel fiee to call me at (800) 424-2954. 

_. 
. 

Sincerely, <~ .-+ 
Katherine BUM 
Senior Loan Analyst 
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December 20. 1995 

Ms. Kathy Buhl 
Senior Loan Analyst 
National Rural Utilities Cooperative 

Finance Corporation 
Woodland Park 
2201 Cooperative Way 
Hemdon, VA 22071-3025 

RE: CRCFCINCR Associate Member Loan # Texas 7034  

Dear Ms. Buhl: 

DO1 Proceeds Disbursement 

Today you should receive by Federal Express from Wayne Mathis a set of the loan documents that we propose to  
use between Cap Rock Cooperative Finance Corporation (“CRCFC”) and NewCorp Resources, Inc (‘“CR”). I think 
Wayne has done a very good job on those for us and we are ready to use them. Once you have reviewed them, 
please contact me in Midland or Ronnie Lyon at 903-868-1528 if you have any questions or comments. 

When the documents meet with your approval, we would like to go ahead and fund the loan in the initial amount of 
$2,971 ,188.00 exclusive of the CTC amount. In order to save on a lot of hassle and wire transfer fees, the proceeds 
should be applied to the Cap Rock Ele&c Cooperative, Inc. (“Cap Rock”) line of credit $10-49-107-R-5100. 

The reason for this treatment is as follows. The loan proceeds are being used to repay a demand note from Cap Rock 
to NCR. The note was issued in return for the transfer of certain power supply related deferred charges from Cap 
Rock to NCR. 

. . 

Also, the CTC should be issued and sent to CRCFC. I believe the amount of the CTC will be $156.378.00. 

The interest rate used on the note should be the Associate Member 5% CTC loan rate. As I understand it, that rate 
is set at 6.20% for the month of December. 

Please let us kndw when the transadtion has been completed. 1 wilt be out of the office from December 22 until 
J a n u q  7, bvt I will be checking in. If I am not around, just I& Peggy Rehner in my accI?ilrrfiqg dsparhsn? k.naw. 

Thanks for all your help on this transaction. I hope you have a great Christmas with your cat and whoever else you 
spend the holidays with. 

Sincerely, 

John’D. Parker 
President (I JDP:sah 
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JERRY McGOWW 
RONNIE LYON 
LAWRFNCEA. PHILUPS 

McCOWEN & LYON, P.C. 
ATTOANBYS AT I A W  

711 N. TRAVIS SlREECl' 
SHERMAN, "EXAS 750904950 

(903) 868-1528 
- 

FAX (903) 893-1734 

December 15, 1995 

General Counsel 
National Rural Utilities 

Woodland Park 
2201 Cooperative Way 
Herndon, Virginia 22071 

Cooperative Finance Corporation 

Re: Cap Rock Cooperative Finance Corporation 
TX 703-A-9001 

Dear Sir: 

1 am counsel for Cap Rock Cooperative Finance Corporation, 
organized under the laws of the State of Texas ("Borrowert1), and 
render this opinion to you in connection with the loan of 
$3,127,566.00  provided fo r  in the loan agreement and security 
agreement ("CFC Loan Agreement"), dated as of December 12, 1995, 
made by and between the Borrower and National Rural Utilities 
Cooperative Finance Corporation ( ItCFC") . 

I have examined such corporate records and proceedings of the 
Borrower, and such other documents as I have deemed necessary as a 
basis fo r  the opinions hereinafter expressed. 

.A- 

I have also examined the following documents as executed and 
delivered: (1) the CFC Loan Agreement, (2) the Promissory Note 
("CFC Notell), dated December 12, 1995, in the principal amount of 
$3,127,566.00, payable t o  the order of CFC, and ( 3 )  the UCC 
Financing Statement executed and filed by the Borrower (the 
"Financing Statementtt together with the CFC Loan Agreement and the 
Note are hereinafter referred to collectively where appropriate as 
the "Loan Documentstt). 

I have also examined, or caused to be examined by. competent 
and trustworthy persons, the records and files of all offices in 
which there might be recorded, filed or indexed evidence of the 
Borrower's title, and any liens of any nature whatsoever affecting 
the title, to any real or personal property of the Borrower other 
than easements or rights of way relating 30 the property of the 
Borrower. 
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December 15, 1995 
Page 2 

I have supervised, examined, or caused to be examined by 
competent and trustworthy persons, the recordation of the Financing 
Statement in Midland County, Texas and in the Office of the 
Secretary of State in the State of Texas. 

Based upon the foregoing, I am of the opinion that: 

(i) the Borrower is a duly organized, validly existing 
corporation and in good standing under the laws of the jurisdiction 
of its organization, and the Borrower has full corporate power (1) 
to execute and deliver the Note, the Loan Agreement and the 
Financing Statement; ( 2 )  to perform all acts required to be done by 
it under the Loan Documents: and ( 3 )  to own, operate and maintain 
its properties and operate its business as conducted at the date of 
this opinion; 

(ii) to the extent reasonably required for the maintenance and 
operation of its properties and business taken as a whole, the 
Borrower has complied with all requirements of the laws of all 
states in which it operates or does business and holds all 
certificates, licenses, consents or approvals of governmental 
authorities required to be obtained on or prior to the date of this 
opinion to enable it to engage in the business then transacted by 
it ; 

(iii) the CFC Notes, the CFC Loan Agreement, and the Financing 
Statement have been duly authorized, executed and delivered by the 
Borrower and constitute the valid and binding obligations of the 
Borrower, enforceable against the Borrower, in accordance with 
their respective terms provided, howevey, that enforceability may 
be limited by bankruptcy, insolvency or other laws of general 
applicqtion relating to or affecting the enforcement of creditors’ 
rights’and that the enforcement thereof may be limited by laws with 
respect to or affecting the remedies provided for in said agreement 
or instrument; provided further, however, that such laws do not in 
my opinion make inadequate the remedies afforded thereby for the 
realization of the’ benefits provided for in such agreement or 
instrument; 

(iv) the execution and performance by the Borrower of the CFC 
Notes, the Loan Agreement and the Financing Statement, and the 
transactions contemplated thereby will not violate any provision of 
law, the articles of incorporation, or bylaws of the Borrower, or 
result in the breach of, or constitute a default under, any 
agreement, indenture or other instrument to which the Borrower is 
a party, or by which it may be bound, known to counsel; 

t 

in such. manner 
and filed lien 

(v) the Financing Statement has been duly recorded and filed, 
and to such extent to constitute a validly recorded 
upon the personal property of the Borrower therein 
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December 15, 1995 
Page 3 

described, subjec t  and subordinate only t o  l i e n s  and encumbrances, 
if any, permitted by t h e  CFC Loan Agreement: 

(v i )  no authorizat ion from any regulatory body is requi red  i n  
connection w i t h  t h e  execution and de l ivery  of t h e  CFC Note and t h e  
CFC Loan Agreement; 

( v i i )  I know of no l i t i g a t i o n  pending o r  threatened a g a i n s t  or 
a f f e c t i n g  the  Borrower o r  its property which, i n  my opinion, would 
have a material adverse effect upon the business,  operat ions o r  
f i n a n c i a l  condition of t h e  Borrower. 

( v i i i )  The note, guaranty and loan agreements which have been 
executed by the Guarantor and Borrower a r e  valid and e f f e c t i v e  
under Texas l a w  even though the  corporate seal was n o t  affixed 
the re to .  A corporate s e a l  is not  necessary under Texas law i n  
order  for these documents t o  be va l id .  

Sincerely,  

fionnie Lyon 

RL: tp 

..d* 
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RESOLUTIONS AUTHORIZING BORROWING 

WESOLVED, t h a t  CAP ROCK COOPERATIVE FINANCE CORPORATION ( t h e  
"companyr1) e s t ab l i sh  a loan with t h e  National R u r a l  Utilities 
Cooperative Finance Corporation ( 'VFCIt),  and t h a t  t h e  Board of 
Directors  hereby authorizes borrowing from CFC from time t o  time in 
amounts which s h a l l  not  exceed the  p r inc ipa l  amount of 
$3,127,566.00 due t e n  (10) years  from t h e  d a t e  of t h e  Loan and 
Secur i ty  Agreement between t h e  Company and CFC ("Loan Agreement@!) , 
a t  t h e  i n t e r e s t  r a t e  and with t h e  secu r i ty  and subject t o  t h e  other  
terms and conditions provided i n  the Loan Agreement and i n  t he  Note 
submitted t o  t h i s  meeting; 

RESOLVED, t h a t  t h e  proceeds of such borrowings s h a l l  be used by t h e  
Company so le ly  a s  spec i f ied  i n  said Loan Agreement and t h a t  f i v e  
percent ( 5 % )  of each advance s h a l l  be used for t h e  purchase of a 
Loan Capi ta l  Term Cer t i f ica te  i f  the  Company does not  pay for  such 
purchase out of its general funds; 

RESOLVED, t h a t  t h e  President  is hereby authorized t o  execute and 
deliver i n  the  name of and on behalf of t he  Company, and the  
Secretary o r  Assis tant  Secre ta ry  is directed t o  a f f i x  the  Company's 
seal t o ,  as many counterpar ts  as s h a l l  be deemed advisable  of t h e  
Loan Agreement, financing statements,  assignments and t h e  Note, 
subs t an t i a l ly  i n - t h e  form of s a i d  documents presented t o  t h i s  
meeting ; 

RESOLVED, t h a t  s a i d  officers be, and each of them hereby is, 
authorized and directed t o  execute and deliver i n  the name of and 
on behalf of t h e  Company such other  documents and t o  take such 
other ac t ions  as such person sha l l  deem necessary o r  advisable  t o  
car ry  out  the i n t e n t  and purpose of the foregoing r e so lu t ions  and 
t h e  t ransac t ions  contemplated by t h e  Loan Agreement, f inancing 
statemekts,  assignments and t h e  Note; 

RESOLVED, t h a t  John D. Parker is authorized on behalf of t h e  
Company t o  request and rece ive  funds on account of t h e  Note from 
t i m e  t o  t i m e ,  t o  repay such funds i n  accordance w i t h  t he  Loan 
Agreement and Note, and is directed t o  deposit such funds i n  a bank 
account used for t he  general funds of the Company." 

I, David W. P r u i t t ,  do hereby c e r t i f y  t h a t  I a m  t h e  sec re t a ry  
of Cap Rock Cooperative Finance Corporation, and tha t  the above is 
a correct copy of t h e  o r i g i n a l  resolut ion entered i n  t h e  Minute 
Book of t h e  Cooperative a t  t he  regular  meeting of t h e  Board of 
Directors of Cap Rock Cooperative Finance Corporation. 
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The foregoing resolution has 
modified and is. in f u l l  force and 

Witness by signature under 
Finance Corporation this /2;f-k day 

not been amended, rescinded, or 
e f fec t  on the date hereof. 

seal Aof Caq Rock Cooperative 

(SEAL) 

RESOLVi’lON - PAGE 2 
932oC.LDyR~120895 

002038 

PIONEER 1-34 
Page 10 of 82 



, ' 1 .  

CERTIFICATE AS TO RESOLUTIONS OF 
BOARD OF DIRECTORS AND INCUMBENCY 

The undersigned, the Secretary of Cap Rock Cooperative Finance 
Corporation (the rcCompanytr) I a Texas corporation, hereby certifies 
that he is authorized to execute this Certificate on behalf of the 
company and further certifies that: 

The Company is duly incorporated, validly existing and in 
good standing under the laws of the state of its 
incorporation and there is. not pending or contemplated 
proceeding for the merger, consolidation, sale of assets 
or business or dissolution of the Company; 

Attached hereto as Attachment 1 is a true, complete and 
correct copy of the resolutions of the Board of Directors 
of the Company adopted December 12, 1995; 

such action for the Company was duly, regularly and 
legally taken in accordance with law and the By-Laws of 
the Company; and said resolutions have not been modified, 
altered or rescinded and the same are still in full force 
and effect; 

The following persons are duly qualified and acting 
officers or authorized representatives of t he  Company, 
duly elected or appointed to the offices or authorized to 
represent the Ccjmpany in the capacities set forth 
opposite their respective names, and the signature 
appearing opposite the name of each person is the genuine 
signature : 

. 

John Qar- Parker 

Sammie Buchanan 

David W. Pruitt 

Title S isnature 

President/CEO 

Vice-president 

Secretary/Treasur 

IN WITNESS WHEREOF, I have exe 
of the Company this l2M day of 

. 
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GUARANTOR'S CERTIFICATE AS TO RESOLUTIONS 
OF BOARD OF DIRECTORS AND INCUMBENCY 

The undersigned, the Secretary of Cap Rock Electric 
Cooperative, Inc. (the ItGuarantor") , a Texas corporation, hereby 

that he is authorized to execute this Certificate on 
the Guarantor and further certifies that: 

certifies 
behalf of 

(a) The Guarantor is duly incorporated, validly existing and 
in good standing under the laws of the state of its 
incorporation and there is -no pending or contemplated 
proceeding for the merger, consolidation, sale of assets 
or business or dissolution of the Guarantor; 

Attached hereto as Attachment 1 is a true, complete and 
correct copy of the resolutions of the Board of Directors 
of the Guarantor adopted December 12, 1995; 

Such action for the Guarantor was duly, regularly and 
legally taken in accordance with law and the By-Laws of 
the Guarantor; and said resolutions have not been 
modified, altered or rescinded and the same are still in 
full force and effect; 

The following persons are duly qualified and acting 
officers or authorized representatives of the Guarantor, 
duly elected or appointed to the offices or authorized to 
represent the Guarantor in the- capacities set forth 
opposite their respective names, and the signature 
appearing opposite the name of each person is the genuine 
signature: 

Name Title Sianature 

Russel1,E. Jones Chairman of 

David W. Pruitt Pres ident/CEO 

John D. Parker Vice-President/CFO 

Alfred J. Schwartz Secretary/Treasure 

IN WITNESS WHEREOF, I have ex 
of the Company this JZfh day of 

the Board 

( 
d JJSchwartz, gecretary 
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Attachment 1 
Guarantor's Certificate 

CERTIFICATE OF GUARANTOR'S RESOLUTIONS 

RESOLVED, that the Guarantor guarantee a loan in the aggregate 
principal amount of $3,127,566.00 obtained by Cap Rock Cooperative 
Finance Corporation from National Rural Utilities Cooperative 
Finance Corporation ( t fCFCtt)  upon terms and conditions set forth in 
the loan and security agreement presented to this meeting, bearing 
such interest as is provided in the note evidencing such loan, and 
providing for payment thereof within ten (10) years after the date 
of said agreement, and 

RESOLVED, that Chairman of the Board of the Guarantor, .Russell E. 
Jones, be and hereby is authorized and empowered to take in the 
name and on behalf of the Guarantor any and all action deemed 
necessary, convenient or desirable in connection with and for the 
purpose of effecting such guaranty, it being the express purpose of 
this resolution to confer upon said authorized person the full 
authority with respect to any and all matters in connection with 
said loan from CFC without the necessity of other or further action 
of the Board of Directors to the end that all persons may rely 
oonclusively upon such action and upon this resolution, and any 
acts or things heretofore done o r  authorized to be done by said 
authorized person in connection with the loan be and they hereby 
are ratified, confirmed, approved and adopted. 

I, Alfred Schwartz, do hereby certify that I am the secretary 
of Cap Rock Electric Cooperative, Inc., and that  the above is a 
correct copy of the original resolution entered in the Minute Book 
of the Cooperative at the regular meeting of the Board of Directors 
of cap Rock Electric Cooperative, Inc. 

s 

The foregoing resolution has not been amended, rescinded, or 
modified and is in full force and effect on the date hereof. 

Witness by signature under s 1 of Cap Rock Electric 
Cooperative, Inc. this ,/% day of ~ e e - ~ d ~ $ ~  , 1995. 

( SEAL) 
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McGOWN & LYON, P.C. 
ATTORNBYS A T U W  

711 N. TRAVIS SIlZET 
SHERhfAN,llXAS 75090-4950 

(903) 868-1528 
- 

FAX (903) 893-1734 

JERRY McGOWEN 
RONNIE LYON 
LAWRENCEA. PHILLlPS 

December 15, 1995 

General Counsel 
National Rural U t i l i t i e s  

Woodland Park 
2201 Cooperative Way 
Herndon, Virginia  22071 

Cooperative Finance Corporation 

Re: 

D e a r  S i r  : 

Cap Rock Cooperative Finance Corporation 

I a m  counsel f o r  Cap Rock Electric Cooperative, Inc.  organized 
under the laws of the S ta t e  of Texas ("Guarantorii) and render t h i s  
opinion t o  you i n  connection w i t h  t he  loan of $3,127.566.00 
provided for i n  t h e  loan and s e c u r i t y  agreement (IICFC Loan 
Agreement") , dated as of December 12, 1995,  made by and between Cap 
Rock Cooperative Finance Corporation ( I1Borrower i1)  and National 
Rural U t i l i t i e s  Cooperative Finance Corporation (ItCFCtl) .  

I have examined such corporate records and proceedings of t h e  
Guaran to r ,  and such other  documents as  I have deemed necessary a s  
a basis f o r  t h e  opinions here inaf te r  expressed. 

I have a l s o  examined t h e  following documents as executed and 
delivered: (1) the  Guaranty (llGuarantylt), dated December 12, 1995, 
(2) t h e  CFC Loan Agreement, and (3) t h e  Promissory N o t e  ("CFC 
Note"), dated the  da te  of t h e  CFC Loan Agreement, i n  t h e  p r inc ipa l  
amount set  f o r t h  hereinabove payable t o  t h e  order  of CFC. 

* 

.d.. 

Based upon t h e  foregoing, I am of t h e  opinion that :  

(i) t h e  Guarantor is a duly organized and v a l i d l y  exis t ing 
corporation i n  good standing under t h e  laws of t h e  j u r i s d i c t i o n  of 
its organization, and t h e  Guarantor has  f u l l  corporate  power (1) t o  
execute and d e l i v e r  t h e  Guaranty; (2) to perform a l l  acts required 
t o  be done by it under t h e  Guaranty; and (3)  t o  own, Operate and 
maintain i ts  proper t ies  and operate  i t s  business  as  conducted a t  
t h e  date of t h i s  Opinion; 
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December 15, 1995 
Page 2 

(ii) to the extent reasonably required f o r  the maintenance and 
operation of its properties and business taken as a whole, the 
Guarantor has complied with all requirements of the laws of all 
States in which it operates or does business and holds a l l  
certificates, licenses, consents or approvals of governmental 
authorities required to be obtained on or prior to the date of this 
Opinion to enable it to engage in the business then transacted by 
it ; 

(iii) the Guaranty has been duly authorized, executed and 
delivered by the Guarantor and constitutes the valid and binding 
obligations of the Guarantor, enforceable against the Guarantor in 
accordance with its terms, provided that such enforceability may be 
limited by bankruptcy, insolvency, moratorium and other similar 
laws affecting the enforcement of creditor‘s rights in general; ? 

provided further, however, that in my opinion none of such laws 
makes the rights and remedies provided f o r  in the Guaranty 
inadequate for enforcing the rights thereunder; 

(iv) the execution and performance by the Guarantor of the 
Guaranty and the transactions contemplated thereby will not violate 
any provision of law, the articles of incorporation, or  bylaws of 
the Guarantor, or result in the breach of, or constitute a default 
under, any agreement, indenture or other instrument to which the 
Guarantor is a party, or by which it may be bound, known to 
counsel t 

(v) no authorization from any regulatory body is required in 
connection with the execution and delivery of the Guaranty; 

(vi) I know of no litigation pending or threatened against or 
affecting the Guarantor or its property which, in my opinion, would 
have a.#-material adverse effect upon the business, operations or 
financial condition of the Guarantor. 

(vii) The note, guaranty and loan agreements which have been 
executed by the Guarantor and Borrower are valid and effective * 
under Texas law even though the corporate seal was not affixed 
thereto. A corporate seal is not necessary under Texas law in 
order for these documents to be valid. 

Sincerely, 

RL: t p  
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G U A R A N T Y  

For and i n  cons idera t ion  of any and a l l  loans,  advances, acceptances,  discounts  
and ex tens ions  of c r e d i t  made by Nat ional  Rural U t i l i t i e s  Cooperative Finance 
Corpora t ion ,  a corpora t ion  organized and e x i s t i n g  under t h e  laws of  t h e  District 
of Columbia ('"CFC"), t o ,  f o r  t h e  account of, O K  on behalf  of Cap Rock Cooperative 
Finance Corporation, ("Borrower"), and a s  an inducement f o r  CFC t o  make f u t u r e  
loans ,  advances, acceptances,  discounts  and extensions of credit t o ,  f o r  t he  
account  of or on behalf  of  t h e  Borrower, t h e  undersigned, a Texas corporat ion 
( "Guarantor") , hereby abso lu te ly  and uncondi t iona l ly  guarantees  t o  CFC t h e  
p u n c t u a l  payment i n  f u l l  of t he  p r i n c i p a l ,  i n t e r e s t  and o t h e r  sums due and t o  
become d u e  from t h e  Borrower t o  CFC a t  any t i m e  and from t i m e  t o  t i m e  from t h e  
date  hereof  u n t i l  t h e  terminat ion of t h e  l i a b i l i t y  of t h e  Guarantor hereunder a s  
h e r e i n a f t e r  provided, on account of any and a l l  ob l iga t ions ,  indebtedness and 
l i a b i l i t y  of t h e  borrower t o  CFC, whether now e x i s t i n g  o r  h e r e a f t e r  incurred, 
whether d i r e c t ,  i n d i r e c t  o r  contingent,  whether otherwise guaranteed o r  secured, 
and whether on open account or evidenced by a note ,  d r a f t ,  check o r  o the r  
instrument o r  document ( a l l  of which obl iga t ions ,  indebtedness  and l i a b i l i t y  a r e  
h e r e i n a f t e r  r e f e r r e d  t o  a s  "Indebtedness") . 

The Guarantor  express ly  waives the  following: no t i ce  of  t h e  incu r r ing  o f  
Indebtedness  by t h e  Borrower; t h e  acceptance of t h i s  Guaranty by CFC, presentment 
and demand f o r  payment, p r o t e s t ,  no t i ce  of p r o t e s t  and n o t i c e  of dishonor or non- 
payment of any instrument  evidencing Indebtedness of t h e  Borrower; any r i g h t  t o  
require s u i t  against t h e  Borrower o r  any o the r  p a r t y  before  enforcing t h i s  Guaran- 
t y ;  any r i g h t  t o  have s e c u r i t y  appl ied  be fo re  enforcing t h i s  Guaranty; and any 
r i g h t  o f  subrogat ion t o  CFC's r i g h t s  aga ins t  t h e  B o r r o w e r  u n t i l  t h e  Borrower's 
Indebtedness  i s  pa id  i n  f u l l .  

The Guarantor hereby consents  and agrees  t h a t  renewals and extensions of time of 
payment, su.Fsender, r e l ease ,  exchange, s u b s t i t u t i o n ,  dea l ing  wi th  o r  tak ing  of 
a d d i t i o n a l  c o l l a t e r a l  s e c u r i t y ,  t ak ing  o r  r e l e a s e  of  o the r  guarantees ,  abs ta in ing  
from t a k i n g  advantage of o r  r e a l i z i n g  upon any c o l l a t e r a l  s e c u r i t y  o r  o ther  
guarantees  and any and a l l  o t h e r  forbearance o r  indulgences gran ted  by CFC t o  t h e  
Borrower o r  any o t h e r  p a r t y  may be made, gran ted  and e f f e c t e d  by CFC without 
n o t i c e  t o  t h e  Guarantor and without i n  any manner a f f e c t i n g  its' l i a b i l i t y  
hereunder .  

I n  t h e  event  t h a t  a p e t i t i o n  i n  bankruptcy o r  for an arrangement o r  reorga- 
n i z a t i o n  of t h e  Borrower under t h e  bankruptcy laws o r  f o r  t h e  appointment of a 
r e c e i v e r  for t h e  Borrower o r  any of i t s  p rope r ty  i s  f i l e d  by o r  a g a i n s t  t h e  
Borrower, or i f  t h e  Borrower s h a l l  make an assignment f o r  t h e  b e n e f i t  of c r e d i t o r s  
o r  s h a l l  become inso lven t ,  a l l  Indebtedness of t h e  Borrower s h a l l ,  f o r  t h e  purpose 
of t h i s  Guaranty, be deemed a t  CFC's e l e c t i o n  t o  have become immediately due and 
payable .  

The Guarantor f u r t h e r  agrees  t o  pay CFC any and a l l  cos t s ,  expenses and reason- 
a b l e  a t t o r n e y s '  f ee s  p a i d  o r  incur red  by CFC i n  c o l l e c t i n g  o r  endeavoring t o  
co l lec t  t h e  Indebtedness of t h e  Borrower o r  i n  enfo,rcing or endeavoring t o  enforce 
t h i s  Guaranty. All accounts ,  depos i t s ,  and p rope r ty  of t h e  Guarantor with o r  i n  
the hands of  CFC s h a l l  be and s tand  pledged as c o l l a t e r a l  s e c u r i t y  for t h e  Indebt- 
edness of t h e  Borrower, and CFC s h a l l  have t h e  same r i g h t  of s e t o f f  with r e spec t  
to d e p o s i t s  and o t h e r  credits of t he  Guarantor as it has with  r e spec t  t o  depos i t s  
and o t h e r  credits of t h e  Borrower. 
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G U A R A N T Y  

For and i n  cons ide ra t ion  of any and a l l  loans,  advances, acceptances,  discounts 
and e x t e n s i o n s  of credit  made by National Rural Ut i l i t ies  Cooperative Finance 
Corporat ion,  a co rpora t ion  organized and e x i s t i n g  under t h e  laws of t h e  D i s t r i c t  
of Columbia ("CFC") ,  t o ,  f o r  t h e  account o f ,  o r  on behalf of Cap Rock Cooperative 
Finance Corporation, (%orrower"), and as  an inducement f o r  CFC t o  make f u t u r e  
l o a n s ,  advances, acceptances,  discounts  and extensions of credit to,  for t h e  
accoun t  of o r  on behalf  of t h e  Borrower, t h e  undersigned, a Texas corporat ion 
("Guarantor") ,  hereby abso lu te ly  and unconditionally guarantees t o  CFC the  
p u n c t u a l  payment i n  f u l l  of t h e  p r inc ipa l ,  i n t e r e s t  and o t h e r  sums due and t o  
become d u e  from t h e  Borrower t o  CFC a t  any t i m e  and from t i m e  t o  t i m e  from t h e  
d a t e  hereof  u n t i l  t h e  terminat ion of t h e  l i a b i l i t y  of t h e  Guarantor hereunder as  
h e r e i n a f t e r  provided, on account of any and all obligat ions,  indebtedness and 
l i a b i l i t y  of t h e  borrower t o  CFC, whether now e x i s t i n g  o r  h e r e a f t e r  incurred, 
whether d i r e c t ,  i n d i r e c t  o r  contingent,  whether otherwise guaranteed or secured, 
and whether on open account o r  evidenced by a note, d r a f t ,  check o r  o the r  
instrument  o r  document ( a l l  of which ob l iga t ions ,  indebtedness and l i a b i l i t y  a r e  
h e r e i n a f t e r  r e f e r r e d  t o  a s  "Indebtedness") . 

The Guarantor  expres s ly  waives t h e  following: not ice  of t h e  i n c u r r i n g  of 
Indeb tedness  by t h e  Borrower; t h e  acceptance of t h i s  Guaranty by CFC, presentment 
and demand f o r  payment, p r o t e s t ,  n o t i c e  of p r o t e s t  and n o t i c e  of dishonor o r  non- 
payment of any instrument  evidencing Indebtedness o f  t h e  Borrower; any r i g h t  t o  
r e q u i r e  s u i t  a g a i n s t  t h e  Borrower o r  any o the r  p a r t y  before  enforcing t h i s  Guaran- 
t y ;  any r i g h t  t o  have s e c u r i t y  app l i ed  before  enforcing t h i s  Guaranty; and any 
r i g h t  of subrogat ion t o  CFC ' s  r i g h t s  aga ins t  t h e  Borrower u n t i l  t h e  Borrower's 
Indebtedness  is p a i d  i n  f u l l .  

The Guarantor  hereby consents and agrees t h a t  renewals and extensions of t i m e  of 
payment, surFender, r e l e a s e ,  exchange, s u b s t i t u t i o n ,  dea l ing  with o r  taking of 
a d d i t i o n a l  c d l l a t e r a l  s e c u r i t y ,  taking o r  r e l e a s e  of o t h e r  guarantees ,  abs t a in ing  
f r o m  t a k i n g  advantage of o r  r e a l i z i n g  upon any c o l l a t e r a l  s e c u r i t y  o r  o the r  
gua ran tees  and any and a l l  o t h e r  forbearance o r  indulgences granted by CFC t o  t h e  
Borrower o r  any o t h e r  p a r t y  may be made, granted and e f f e c t e d  by CFC without 
n o t i c e  t o  t h e  Guarantor and without i n  any manner a f f e c t i n g  its l i a b i l i t y  
hereunder .  

.- 

I n  t h e  even t  t h a t  a p e t i t i o n  i n  bankruptcy o r  f o r  an arrangement o r  reorga- 
n i z a t i o n  of t h e  Borrower under t h e  bankruptcy laws o r  f o r  t h e  appointment of a 
receiver f u r  t h e  Borrower o r  any of i t s  property i s  f i l e d  by o r  a g a i n s t  t h e  
Borrower, o r  i f  t h e  Borrower s h a l l  make an assignment f o r  t h e  b e n e f i t  of c r e d i t o r s  
o r  s h a l l  become i n s o l v e n t ,  a l l  Indebtedness of t h e  Borrower s h a l l ,  for t h e  purpose 
of t h i s  Guaranty, be deemed a t  CFC's e l e c t i o n  t o  have become immediately due and 
payab le .  

The Guarantor f u r t h e r  ag rees  t o  pay CFC any and a l l  cos t s ,  expenses and reason- 
able a t t o r n e y s '  fees p a i d  o r  incu r red  by CFC i n  c o l l e c t i n g  o r  endeavoring t o  
c o l l e c t  t h e  Indebtedness o,f t h e  Borrower or i n  enforcing o r  endeavoring t o  enforce 
t h i s  Guaranty. AJJ accounts,  depos i t s ,  and property of the  Guarantor with or i n  
t h e  hands of CFC s h a l l  be and s t and  pledged as c o l l a t e r a l  s e c u r i t y  f o r  t h e  Indebt- 
edness of t h e  Borrower, and CFC s h a l l  have t h e  same r i g h t  of s e t o f f  with r e spec t  
t o  d e p o s i t s  and o the r  credits of t h e  Guarantor a5 it has with r e s p e c t  t o  d e p o s i t s  
and o t h e r  c r e d i t s  of t h e  Borrower. 
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mOMISSORY NOTE 

$3,127,566.00 Date: d eCLrkberC )A. d99r  
CAP ROCK COOPERATIVE FINANCE CORPORATION, a Texas corpora t ion  ( t h e  
"Borrower"), f o r  value received, .hereby promises t o  pay, without  s e t o f f ,  
deduct ion,  recoupment or counterclaim, t o  t h e  order  of  NATIONAL RURAL 
UTILITIES  COOPERATIVE FINANCE CORPORATION ( t h e  "Payee"), a t  i t s  o f f i c e  i n  
Herndon, V i r g i n i a  or such o ther  loca t ion  as t h e  Payee may des igna te  t o  the  
Borrower, i n  lawful  money of the  United States,  t h e  p r i n c i p a l  sum of  t h e  
aggregate  unpaid p r inc ipa l  amount of a l l  Advances made by t h e  Payee pursuant  
t o  t h a t  c e r t a i n  Loan and Securi ty  Agreement between t h e  Borrower and the  
Payee, d a t e d  as  of even date herewith and as i t  may be amended from t i m e  t o  
t i m e  ( t h e  "Loan Agreement") and t o  pay in t e re s t  on a l l  amounts remaining 
unpaid hereunder from t h e  da t e  of each Advance i n  l i k e  money, a t  s a i d  o f f i c e ,  
a t  t h e  r a t e  and i n  amounts and on the dates as provided i n  t h e  Loan Agreement 
toge the r  w i th  any o the r  amount payable under t h e  Loan Agreement, except t h a t  
if no t  sooner  paid,  any balance of the  p r i n c i p a l  amount and i n t e r e s t  accrued 
thereon s h a l l  be due and payable t e n  (10)  years  from t h e  date hereof (such 
date h e r e i n  called t h e  "Maturity Date"). 

The p r i n c i p a l  hereof and accrued i n t e r e s t  thereon and any o t h e r  amount due 
under t h e  Loan Agreement may be declared t o  be for thwi th  due and payable in 
t h e  manner, upon t h e  conditions,  and with t h e  effect  provided i n  t h e  Loan 
Agreement. 

The Borrower waives demand, presentment f o r  payment, n o t i c e  of dishonor,  
p r o t e s t ,  n o t i c e  of p r o t e s t  and not ice  of non-payment o f  t h i s  N o t e  and waives 
t h e  defense  of usury. 

This  Note is t h e  Note r e fe r r ed  t o  i n ,  and has been executed and de l ivered  
pursuant  t o ,  t h e  Loan Agreement. 

.. 4- 

I N  WITNESS WHEREOF, t h e  Borrower has caused t h i s  Note t o  be duly 
executed a s  of t h e  d a t e  hereof.  

(SEAL) A CAP ROCK COOPERATIVE FINANCE 
CORPORATION 

A t t e s t  : By : 
Secre ta ry  . 

Loan NO.: TX 703-A-9001 
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b . 

LOAN AND SECURITY 
1995 by and between CAP 
corporation ("Borrower" 
CORPORATION , a Distric 

WHEREAS, Borrower 
described in Schedule 1 

LOAN AND SECURITY AGREEMENT 

AGREEMENT ("Agreement") made as of DcCe&baP/z 
ROCK COOPERATIVE FINANCE CORPORATION, a Texas 
, and NATIONAL RURAL UTILITIES COOPERATIVE FINANCE 
of Columbia corporation ("CFC") . 

RECITALS 

has requested CFC to make the Loan to Borrower 
hereto; and 

WHEREAS, CFC is willing to make the Loan upon the terms and conditions 
set forth in this Agreement; 

NOW, THEREFOW, in consideration o f  the mutual covenants contained 
herein, Borrower and CFC do hereby agree as follows: 

All terms used herein which are defined by the Virginia Uniform 
Commercial Code shall have the same meanings assigned to'them'by the Virginia 
Uniform Commercial Code unless and to the extent varied by this Agreement. 
All accounting terms not specifically defined herein shall have the meanings 
assigned to them as determined by generally accepted accounting principles. 
In addition to the terms defined elsewhere in this Agreement, unless the 
context otherwise requires, when used herein, the following terms shall have 
the following meanings: 

' tAdvancel*  or wAdvances l t  shall mean advances by CFC to Borrower pursuant 
to the terms and conditions of this Agreement. , 

"Amortization B a s i s  D a t e "  shall mean the earlier of (a) two (2) years 
from the date hereof or (b) the date on which the CFC Commitment has been 
fully advanced. 

t t B ~ ~ i n e ~ s  Day" shall mean any day that CFC is open for business. 

"CtSrtified" shall mean that the information, statement, schedule, report 
or other document required to be "Certified" shall contain a representation of 
a d u l y  authorized officer of Borrower that such information, statement, 
schedule, report or other document is true and correct and complete. 

lvCFC Commitment" shall have the meaning as defined in Schedule 1 hereto. 

IICFC Fixed Rate" shall mean such fixed rate as is then available for 
loans similarly classified pursuant to CFC's policies and procedures then in 
effect . 

"CFC Fixed R a t e  Tern" shall mean the specific period of time that a 'CFC 
Fixed Rate is in effect. 

C92 Long-Term Secured Loan 
Associate Hembor 
Guarantee - Security Agreement 
Rev. 4 / 4 / 9 4  
TX 703-A-9001 (M) 

1 
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I 
I . - .  

. I  . 
"CFC V a r i a b l e  Rate" s h a l l  mean the  r a t e s  es tabl ished by CFC f o r  

s i m i l a r l y  c l a s s i f i e d  va r i ab le  i n t e r e s t  r a t e  associate  member loan programs 
e s t a b l i s h e d  by CFC from time t o  t i m e .  

~ ~ c l o s i n g f t  s h a l l  mean the  f i r s t  d a t e  on which funds a r e  advanced t o  
Borrower hereunder. 

q ~ C o l l a t e r a l "  s h a l l  mean a l l  of the  Borrower's personal proper ty  of every 
kind, na tu re  o r  desc r ip t ion ,  t ang ib le  o r  intangible ,  including, bu t  no l i m i t e d  
to ,  t h e  Borrower's r i g h t ,  t i t l e  and i n t e r e s t  i n  Equipment, Inventory and 
Receivables, a l l  con t r ac t  r i gh t s ,  general  intangibles  and instruments,  and a l l  
proceeds, cash and non-cash, including insurance proceeds, and products of a l l  
of t h e  foregoing and a l l  books and records documenting, descr ib ing  o r  i n  any 
way r e l a t i n g  t o  any o r  a l l  o f  t he  foregoing, whether i n  t h e  possession of 
Borrower o r  any o ther  person. 

"Conversion Request" s h a l l  mean a request  o f  t he  Barrower's Pres ident ,  
General Manager o r  Board of Directors ,  i n  form and substance s a t i s f a c t o r y  t o  
CFC, t h a t  requests  an i n t e r e s t  r a t e  conversion. 

" D e b t  Service Coverage Ratiof@ or "DSC" s h a l l  f o r  any year mean -(a) t o t a l  
ne t  income o r  margins p l u s  deprec ia t ion  and i n t e r e s t  on long-term debt  for 
such year  divided by (b)  p r i n c i p a l  and i n t e r e s t  on long-term debt  payable i n  
such year. 

tlEquipmentn s h a l l  mean a l l  r i g h t ,  t i t l e  and interest :  of Borrower i n  and 
t o  equipment of every type and desc r ip t ion ,  now owned and h e r e a f t e r  acquired 
and wherever located,  including,  without l imi t a t ion ,  a l l  machinery, vehic les ,  
fu rn i tu re ,  furnishings,  t o o l s ,  f i x t u r e s ,  property in,  on o r  w i t h  which any of 
t h e  foregoing may be s t o r e d  or 'maintained,  mater ia ls  and suppl ies  and any 
equipment descr ibed i n  any supplemental o r  separate  schedule now o r  h e r e a f t e r  
de l ivered  by o r  on behalf  of Borrower t o  CFC, together with a l l  p resent  and 
fu tu re  p a r t s ,  addi t ions ,  accessor ies ,  attachments, accessions,  replacement 
p a r t s  and s u b s t i t u t i o n s  i n  any form whatsoever. 

"Event of Default" s h a l l  mean any of t h e  events descr ibed i n  Section 8 
hereof .  

"GuarantorIv s h a l l  mean t h a t  e n t i t y  o r  e n t i t i e s  s e t  f o r t h  i n  Schedule 1 
here to .  ..c  ̂

t o  inventory of every type and descr ip t ion ,  now owned and h e r e a f t e r  acquired 
and wherever located,  inc luding ,  without l imi t a t ion ,  raw mater ia l s ,  work i n  
process,  f in i shed  goods, goods returned o r  repossessed o r  stopped i n  t r a n s i t ,  
goods used  f o r  demonstration, promotion, marketing o r  s imi l a r  purposes, 
property i n  o r  on which any of t h e  foregoing may be Stored or  maintained and 
a l l  mater ia l s  and supp l i e s  usable o r  used o r  consumed i n  t h e  course of 
Borrower's business,  t oge the r  with a l l  present: and fu tu re  s u b s t i t u t i o n s ,  
p a r t s ,  addi t ions ,  accessor ies ,  attachment's, accessions,  replacement p a r t s  and 
addi t ions  the re to  i n  any form whatsoever. 

s h a l l  mean a l l  r i g h t ,  t i t l e  and i n t e r e s t  of Borrower i n  and 

*tLienll s h a l l  mean any s t a t u t o r y  o r  common law consensual OK non- 
consensual mortgage, p1edge;security i n t e r e s t ,  encumbrance, l i e n ,  r i g h t  of 
set  of f ,  claim o r  charge of any kind, including,.  without l i m i t a t i o n ,  any 
condi t ional  s a l e  o r  o t h e r  t i t l e  r e t e n t i o n  t ransac t ion ,  any l e a s e  t r ansac t ion  
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in the nature thereof and any secured transaction under the Uniform Commercial 
Code of any jurisdiction. 

ffLoan'I shall mean the loan OK loans by CFC to Borrower, pursuant to this 
Agreement and the Note, in an aggregate principal amount not to exceed the CFC 
Commitment. 

"Loan Capital Term Ctartificatel' or rrLCTC1f shall mean a subordinated 
certificate representing an investment in CFC purchased by the Borrower in 
connection with the Loan. 

l'Maturity Date" shall have the meaning as defined in the Note. 

Wote" shall mean a promissory note executed by the Borrower in the form 
of Exhibit A hereto. 

llObligations'l shall include the full and punctua1,performance of all 
present and future duties, covenants and responsibilities due to CFC by 
Borrower under this Agreement, the Note, the Other Agreements and otherwise, 
all present and future obligations of Borrower to CFC for the payment of money 
under this Agreement, the Note, the Other Agreements and otherwise, extending 
to all principal amounts, interest, late charges and all other charges and 
sums, as well as all costs and expenses payable by Borrower under this 
Agreement, the Note, the Other Agreements and otherwise, and any and all other 
present and future monetary liabilities of Borrower to CFC,. whether direct or 
indirect, contingent OK noncontingent, matured or unmatured, accrued or not 
accrued, related o r  unrelated to this Agreement, whether or not of the same 
character or class as Borrower's obligations under this Agreement and the 
Note, whether or not secured under any other document, instrument or statutory 
or common law provision, as well as all renewals, refinancings, consoli- 
dations, re-castings and extensions of any of the foregoing. 

"Other Agreementstt shall mean any and all promissory notes, security 
agreements, assignments, subordination agreements, pledge or hypothecation 
agreements, mortgages, deeds of trust, leases, contracts, guaranties, 
instruments and documents now and hereafter existing between CFC and Borrower, 
executed and/or delivered pursuant to this Agreement or guaranteeing, securing 
or in any other manner relating to any of the Obligations, including, without 
limitation, the instruments and documents referred to in Subsection 5.02 
hereof. 

"Payment Date" shall mean the last day of each of the months referred to 
in Schedule 1 hereto. 

"Payment Noticelt shall mean a notice furnished by CFC to'Borrower that 
indicates the precise amount: of each payment of principal and/or interest and 
the total amount of each payment. 

"Permitted Liens" shall mean: (a) Liens of CFC; (b) Liens, if any, 
consented to by CFC in writing; (c) Liens for taxes, assessments or 
governmental charges not due and delinquent; and (d) mechanics' and similar 
liens not then delinquent. 

"Persontt shall include! natural persons, corporations, associations, 
partnerships, joint ventures, trusts, governments and agencies and departments 
thereof, and every other ent:ity of every kind. 
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"Receivables" s h a l l  mean a l l  of Borrower's p resent  and fu tu re  accounts, 
con t r ac t  r i g h t s ,  notes ,  instruments,  documents, c h a t t e l  paper, t a x  refunds and 
general  i n t ang ib le s ,  a l l  present and f u t u r e  r i g h t s  of Borrower t o  t h e  payment 
of money due o r  t o  become due t o  Borrower f o r  any reason whatsoever, whether 
a r i s i n g  out  of the  s a l e ,  l ease  o r  o ther  d i spos i t i on  of goods o r  o ther  property 
by Borrower o r  under any contract  o r  agreement t o  render services of any kind 
o r  otherwise,  whether o r  not such r i g h t  t o  payment has been earned by  
performance, and howsoever such r i g h t  t o  payment may be evidenced, whether by 
open account, instrument,  note, d r a f t ,  c h a t t e l  paper o r  otherwise,  together  
with a l l  o the r  r i g h t s  which Borrower may a t  any t i m e  have, by l a w  o r  
agreement, aga ins t  any account debtor  or  o t h e r  ob l igor  obl iga ted  t o  make such 
payment, a l l  goods returned, repossessed, o r  stopped i n  t r a n s i t  the sa l e ,  
lease o r  o the r  d i spos i t i on  of which cont r ibu ted  t o  t h e  c rea t ion  of any 
Receivable, and a l l  r i g h t s  and Liens which Borrower may a t  any t i m e  have, by 
law o r  agreement, aga ins t  any property of such account debtor  o r  aga ins t  any 
proper ty  of any such o ther  obl igor ,  and a l l  p resent  and fu tu re  r i g h t s  of 
Borrower with respec t  to all l i censes ,  pa t en t  r i g h t s ,  copyrights,  f ranchises ,  
t r a d e  names and trademarks. 

Woting Stock" s h a l l  mean t h e  shares  of  any class of c a p i t a l  s tock of a 
corporat ion having ordinary voting power t o  elect t h e  d i r e c t o r s ,  o f f i c e r s  o r  
t r u s t e e s  thereof ,  inc luding  such  shares  t h a t  s h a l l  o r  might have vot ing power 
by reason of t h e  occurrence of one o r  more condi t ions o r  contingencies.  

2 .  LOAN 

2.01 Advances. CFC agrees to make, and t h e  Borrower agrees  t o  request  
Advances a t  t h e  o f f i c e  of CFC i n  Herndon, Vi rg in ia  o r  a t  such o the r  place as 
may be designated by CFC, i n  an aggregate p r i n c i p a l  amount not  t o  exceed t h e  
CFC Commitment . 

2 . 0 2  Note. B o r r o w e r ' s  ob l iga t ion  t o  repay 'Advances with i n t e r e s t  s h a l l  
be evidenced by the  Note, t o  be duly executed and de l ivered  by Borrower t o  CFC 
a t  o r  p r i o r  t o  Closing. Borrower s h a l l  g ive  CFC w r i t t e n  no t i ce  of t h e  da t e  on 
which each Advance i s  t o  be made. 

2.03 Payment Amortization and Interest Rate. The Note s h a l l  be payable 
and bear  i n t e r e s t  as follows: 

A. Payments and Amortization. The Borrower s h a l l  promptly pay on 
each Paymeht Date a l l  amounts then owing. I f  no t  sooner paid,  any amount due 
on account of t he  unpaid pr inc ipa l ,  i n t e r e s t  accrued thereon o r  fees  s h a l l  be 
due and payable on t h e  Maturity Date. A t  l eas t  qua r t e r ly ,  CFC w i l l  fu rn ish  t o  
the  Borrower a Payment Notice. Such Payment Notice s h a l l - b e  sen t  t o  t h e  
Borrower a t  l e a s t  t e n  (10) days before  t h e  next  ensuing Payment Date. 

P r inc ipa l  w i l l  be amortized i n  accordance wi th  t h e  method s t a t e d  i n  Schedule 1 
here to .  

N o  provis ion of t h i s  Agreement o r  t he  Note sha l l  r equ i r e  t h e  payment, o r  
permit the  co l lec t ion ,  of i n t e r e s t  i n  excess of t h e  h ighes t  r a t e  permitted by 
appl icable  l a w .  

B. Application of Payments. Each payment s h a l l  be appl ied f i r s t  t o  
any charges then due on the  Note, second t o  i n t e r e s t  accrued on the  p r inc ipa l  
amount t o  the  due d a t e  of such payment on t h e  Note (or ,  a t  t h e  e l e c t i o n  of t h e  
holder of  t he  Note, t o  t he  da t e  of such payment if t h e  same is no t  pa id  on i t s  
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due d a t e ) ;  and t h e  balance t o  the  reduction of  p r i n c i p a l  aga ins t  t h e  Note 
according t o  an amortization schedule provided t o  Borrower from CFC. 

c. Election of Interest Rate. Pr io r  t o  each Advance, t h e  Borrower 
must select  i n  wr i t ing  one of the  following i n t e r e s t  r a t e s :  (i) a CFC Fixed 
Rate; o r  (ii) the  CFC Variable Rate. I n ' t h e  event t h e  Borrower does n o t  
select an  i n t e r e s t  r a t e  i n  wr i t ing  when a CFC Fixed Rate i s  sub jec t  t o  
r ep r i c ing ,  then Advances s h a l l  bear i n t e r e s t  according t o  CFC's then ava i l ab le  
i n t e r e s t  r a t e  repr ic ing  po l i c i e s .  

Interest  s h a l l  be computed f o r  the  ac tua l  number of days elapsed on t h e  b a s i s  
of a year  of 365 days, u n t i l  t he  f i r s t  day of the  complete calendar  quarter 
following t h e  Amoritization Basis Date. Thereaf ter ,  i f  t h e  Advance bears  
in te res t  a t  a CFC Fixed Rate, i n t e r e s t  s h a l l  be computed on t h e  bas i s  of a 30- 
day month and 360-day year. I f  the Advance bears i n t e r e s t  a t  t h e  CFC Variable  
Rate, i n t e r e s t  s h a l l  be computed fo r  t h e  ac tua l  number of days elapsed on t h e  
b a s i s  of a year  of  365 days. 

(i) Fixed Rate. If the  Borrower elects a f ixed  r a t e ,  the  r a t e  s h a l l  
be a CFC Fixed Rate and such rate s h a l l  be i n  effect f o r  a CFC Fixed Rate 
Term. During t h e  CFC Fixed Rate Term, a l l  Advances s h a l l  bear  i n t e r e s t  a t  t h e  
r a t e  then  i n  e f f e c t  associated with such CFC Fixed R a t e  T e r n  i f  i t  does n o t  
ex tend  beyond t h e  Maturity Date of such o the r  f ixed  ra te  t h a t  corresponds t o  
t h e  amount of t i m e  remaining p r i o r  t o  t h e  Maturity Date. 

(a) Repricing of a CFC Fixed Rate. CFC s h a l l  provide t h e  Borrower 
wi th  a t  l eas t  60 days p r i o r  wr i t ten  no t i ce  of t h e  d a t e  on which a CFC Fixed 
Rate is no longer  i n  e f f e c t .  
app l i ca t ion  f o r  such repricing,  t h e  Borrower may choose any of the  i n t e r e s t  
r a t e  opt ions then ava i l ab le  f o r  s imi l a r ly  classified borrowers r ep r i c ing  from 
a CFC Fixed R a t e .  

Pursuant t o  CFC's p o l i c i e s  of general  

(ii) CFC Variable  Rate. I f  t he  Borrower e l e c t s  a CFC Variable  Rate, 
such CFC Variable  Rate s h a l l  apply u n t i l  t he  Maturity Date of t h e  Note unless  
t h e  Borrower elects t o  convert t o  a CFC Fixed Rate pursuant  t o  the  terms 
hereof .  I n  t he  event Borrower s e l e c t s  a CFC Variable  Rate, such rate s h a l l  be 

' app l i cab le  t o  the e n t i r e  amount advanced o r  t o  be advanced. 

2 . 0 4  Conversion of I n t e r e s t  Rates. 

(A) CFC V a r i a b l e  Rate t o  a CFC Fixed Rate. The Borrower may a t  any 
t i m e  requbt  t o  convert  from the CFC Variable Rate t o  t h e  CFC Fixed Rate by 
submit t ing t o  CFC a Conversion Request. Each r a t e  s h a l l  be equal t o  t h e  rate 
of i n t e r e s t  o f fe red  by CFC i n  e f f e c t  on t h e  da t e  of t h e  Conversion Request. 
The e f f e c t i v e  da t e  of t he  new i n t e r e s t  r a t e  s h a l l  be a date determined by CFC 
pursuant  t o  i t s  p o l i c i e s  of general  appl ica t ion  fol lowing r e c e i p t  of t h e  
Conversion Request. 
appl icable ,  the  Borrower may select t h e  CFC Variable R a t e  o r  a CFC Fixed Rate. 
The Borrower may not  select a CFC Fixed Rate with a CFC Fixed Rate Term t h a t  
extends beyond the  Maturi ty  Date. 

P r io r  t o  the  t i m e  when a CFC Fixed R a t e  i s  no longer  

(B) CFC Fixed Rate to CFC Variable Rate. The Borrower may a t  t h e  
d i s c r e t i o n  of CFC convert  from a CFC Fixed Rate t o  t h e  CFC Variable  Rate, i f  
t h e  Borrower: (i) submits a Conversion Request reques t ing  t h a t  t h e  CFC 
Variable  Rate apply t o  any outstanding loan balance on t h e  Note and f u t u r e  
Advances pursuant there to ;  and (ii) pays t o  CFC promptly upon r ece ip t  of an  
invoice  a conversion f e e  ca lcu la ted  pursuant to'CFC's l oan  policies as 
e s t ab l i shed  from time t o  time f o r  s imi l a r ly  c l a s s i f i e d  loans .  The e f f e c t i v e  
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date of the CFC 
its policies of 
Request. 

( C )  CFC 

Variable Rate shall be a date determined 
general application following receipt of 

Fixed Rate to Another CFC Fixed Rate. At 

by CFC pursuant to 
the Conversion 

the discretion of 
CFC, the Borrower may at its option at any time convert any amount outstanding 
on the Note from a CFC Fixed Rate to another CFC Fixed Rate if the Borrower 
(i) submits a Conversion Request requesting that a CFC Fixed Rate apply to any 
outstanding loan balance on the Note and (ii) pays to CFC promptly upon 
receipt of an invoice any applicable conversion fee calculated pursuant to 
CFC's long-term loan policies as established from time to time for similarly 
classified long-term loans. 
be a date determined by CFC pursuant to its policies of general application 
following receipt of the Conversion Request. . 

The effective date of the new interest rate shall 

2.05 Prepayment. The Borrower may at any time, on not less than 30 
days' written notice to CFC, prepay the Note, in whole o r  in part, together 
with the interest accrued to the date of prepayment and any prepayment premium 
that CFC may from time to time prescribe. 

2.06 Maturity. All amounts outstanding under this Agreement and the 
Note if not sooner paid, shall be finally due and payable on the Maturity 
Date. 

2.07 Loan Capital Term Certificate. The Borrower shall purchase a LCTC 
in the amount of five percent (5%) of each Advance hereunder at the time of 
and with funds from such Advance or from such other source as CFC may approve. 

3 .  SECURITY 

3.01 Security Interest. As security for the payment and performance of 
all of the Obligations, Borrower hereby assigns, pledges and grants to CFC a 
continuing security interest in the Collateral. CFC's security interest shall 
continually exist until all Obligations have been paid in full. If required 
by CFC at any time, Borrower shall. make notations, satisfactory to CFC, on its 
books and records disclosing the existence of CFC's security interest in the 
Collateral. Borrower agrees that, with respect to the Collateral which is 
subject to Article 9 of the Uniform Commercial Code, CFC shall have, but shall 
not be limited to, all the rights and remedies of a secured party under the 
Uniform Commercial Code. CFC shall have no liability or duty, either before 
or after..$he occurrence of an Event of Default hereunder, on account of loss 
of or damage to, 01 to collect or enforce any of its rights against, the 
Collateral, or to preserve any rights against account debtors or other parties 
with prior interests in the Collateral. 

m 

3.02 Covenants and Representations Concerning Collateral. 
to all of the Collateral, Borrower covenants, warrants and represents that: 

With respect 

(a) No financing statement covering any of the Collateral is on file in 
any public office or land or financing records except for financing statements 
in favor of CFC. 

(b) Borrower is the legal and beneficial owner of all of the Collateral, 
free and clear of all Liens, except for Permitted Liens. 

(c) The security interest granted CFC hereunder shall constitute a first 
and only Lien upon the Collateral, except for Permitted Liens, and Borrower 
will not, except in the ordinary course of business, transfer, discount, sell 
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t h e  Co l l a t e ra l  nor permit any o the r  Lien t o  be 
except f o r  Permitted L iens .  

( d )  A t  a l l  reasonable times during normal business  hours CFC and i t s  
agents  and designees may e n t e r  Borrower's premises and in spec t  t h e  Co l l a t e ra l  
and a l l  books and records of Borrower ( i n  whatever form) r e l a t i n g  t o  t h e  
C o l l a t e r a l  o r  t o  t h e  f inances and operations of Borrower's business .  

( e )  The ch ie f . execu t ive  o f f i ce ,  t he  p r inc ipa l  p l ace  .of business  and the  
p l ace  where a l l  books and records of Borrower pe r t a in ing  t o  t h e  C o l l a t e r a l  i s  
t h e  p l ace  i d e n t i f i e d  i n  Schedule 1 here to  and Borrower w i l l  no t  change such 
p l ace  without  t h e  p r i o r  wr i t ten  consent of CFC. 

( f )  A l l  of t he  C o l l a t e r a l  i s  loca ted  a t  t h e  place i d e n t i f i e d  i n  Schedule 
1 here to  and Borrower w i l l  not change such p lace  without t he  p r i o r  wr i t t en  
consent of CFC. 

(9 )  Borrower s h a l l  do, make, execute and d e l i v e r  a l l  such add i t iona l  and 
f u r t h e r  acts, things,  deeds, assurances,  instruments and documents a s  CFC may 
request  t o  v e s t  i n  and assure  t o  CFC i t s  r i g h t s  hereunder OK i n  any of t h e  
Co l l a t e ra l ,  including,  without l imi t a t ion ,  t h e  execution and de l ive ry  of 
f inancing statements which CFC deems necessary o r  appropr ia te  t o  p e r f e c t  o r  
continue t h e  s e c u r i t y  i n t e r e s t  granted herein,  and Borrower agrees  t o  pay a l l  
taxes ,  reasonable f ees  and cos ts  ( including a t t o r n e y ' s  f ees )  pa id  o r  incurred 
by CFC i n  connection with the  preparat ion and f i l i n g  or recordat ion the reo f ,  

(h) Borrower s h a l l  promptly de l ive r  t o  CFC, whenever requested by CFC 
and p e r i o d i c a l l y  bu t  no t  more frequent ly  than monthly i f  CFC s h a l l  so require ,  
a C e r t i f i e d  r epor t  o r  s ta tement  containing such information as may be 
requested by CFC concerning any of  t he  Co l l a t e ra l ,  Borrower's f i n a n c i a l  
condi t ion o r  any o ther  mat te r  o r  mat ters .  

(i) Borrower w i l l  maintain the  Co l l a t e ra l  i n  good order  and condition, 
ordinasy wear and tear  excepted, and w i l l  use,  opera te  and maintain t h e  
Col la te ra l  i n  compliance with a l l  laws, regula t ions  and ordinances and i n  

.compliance with a l l  appl icable  insurance requirements and regula t ions .  * 

Borrower w i l l  pay promptly a l l  taxes,  judgments and charges of any kind l ev ied  
or assessed thereon. Borrower s h a l l  promptly n o t i f y  CFC i n  wr i t i ng  of any 
pending o r  threatened l i t i g a t i o n  involving the C o l l a t e r a l .  Borrower s h a l l  
prornptly'ghy when due a l l  t ranspor ta t ion ,  s torage,  warehousing and o ther  such 
charges and fees  a f f e c t i n g  o r  a r i s i n g  out of o r  r e l a t i n g  t o  t h e  Collateral ,  and 
s h a l l  defend t h e  Co l l a t e ra l ,  a t  Borrower's expense, aga ins t  a l l  claims and 
demands of any persons claiming any i n t e r e s t  i n  t h e  C o l l a t e r a l  adverse t o  
Borrower ar CFC. 

4 .  REPRESENTATIONS AND WARRANTIES 

To induce CFC t o  enter i n t o  t h i s  Agreement, Borrower represents  and 
warrants t o  CFC t h a t :  

4 . 0 1  Good Standing. Borrower is a corporat ion duly organized and 
e x i s t i n g  i n  good standing under t h e  laws of t h e  s t a t e  of i t s  incorporat ion and 
has t h e  power t o  own i t s  property and t o  ca r ry  on i t s  business  and i s  duly  
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qualified to do business and is in good standing in each jurisdiction in which 
the transaction of its business makes such qualification necessary. 

4.02 Authority. Borrower has full power and authority to enter into 
this Agreement, to make the borrowings hereunder, to execute and deliver all 
documents and instruments required hereunder and to incur and perform the 
obligations provided for herein and in the Note, all of which have been duly 
authorized by all necessary and proper corporate and other action, and no 
consent or approval of any person, including, without limitation, stockholders 
and members of Borrower and any public authority or regulatory body, which has 
not been obtained is required as a condition to the validity or enforceability 
hereof or thereof. 

4 . 0 3  Binding Agreements. 
properly executed by Borrower, constitute the valid and legally binding 
obligation of Borrower and are fully enforceable against Borrower in 
accordance with their terms, subject only to laws affecting the rights of 
creditors generally. 

This Agreement and the Note have been duly and 

4 . 0 4  No  Conflicting Agreements. The execution, delivery of and 
performance by Borrower of this Agreement and the Note, and the transactions 
contemplated thereby, will not (a) violate (i) any 'provision of law, any 
order, rule or regulation of any court or other agency of government, (ii) any 
award of any arbitrator, (iii) the charter or by-laws of Borrower, or (iv) any 
indenture, contract, agreement, mortgage, deed of trust or other instrument to 
which Borrower is a party o r  by which it or any of its property is bound, or 
(b) be in conflict with, result in a breach of or constitute (with due notice 
and/or lapse of time) a default under, any such award, indenture, contract, 
agreement, mortgage, .deed of trust or other instrument, or result in the 
creation or imposition of any Lien upon any of the property or assets of 
Borrower. 

4 . 0 5  Lit igation.  There are no judgments, claims, actions, suits or 
proceedings pending or, to the knowledge of Borrower, threatened against or 
affecting Borrower or its properties, at law or in equity or before or by any 
federal, state, municipal or other governmental department, commission, board, 
bureau, agency or instrumentality, which may result in any material adverse 
change in the business, operations, prospects, properties or assets or in the 
condition, financial or otherwise, of Borrower, and Borrower is not, to its 
knowledge';'-in default with respect to any judgment, order, writ, injunction, 
decree, rule or regulation of any court or federal, state, municipal or other 
governmental department, commission, board, bureau, agency or instrumentality, 
domestic or foreign, which would have a material adverse effect on Borrower. 

4 .06  Financial Condition. The financial statements of Borrower as at 
the date set forth in Schedule 1 hereto, heretofore delivered to CFC are 
complete and correct, fairly present the financial condition of Borrower and 
have been prepared in accordance with generally accepted accounting principles 
applied on a consistent basis. There are no liabilities of Borrower, direct 
or indirect, fixed o r  contingent, as of the date of such statements which are 
not reflected therein. 

4.07 T a x e s .  Borrower has paid or caused to be paid all federal, state 
and local taxes to the extent that such taxes have become due. Borrower has 

0 
002054 

t 
PIONEER 1-34 
Page 26 of 82 



.. 

f i l ed  o r  caused t o  be f i l e d  a l l  federa l ,  s ta te  and l o c a l  t a x  r e tu rns  which a r e  
requi red  t o  be f i l e d  by Borrower. 

4 . 0 6  T i t l e  t o  Properties. Borrower has good and marketable t i t l e  t o  a l l  
of i t 5  p rope r t i e s  and a s s e t s .  

4 . 0 9  Licenses and P e r m i t s .  Borrower has duly obtained and now holds a11 
l i c e n s e s ,  permits,  c e r t i f i c a t i o n s ,  approvals and t h e  l i k e  necessary t o  own.and 
opera te  i t s  property and business t h a t  a r e  required by f ede ra l ,  s t a t e  and 
l o c a l  laws of the  j u r i s d i c t i o n s  i n  which Borrower conducts i t s  business  and 
each remains va l id  and i n  f u l l  fo rce  and e f f e c t .  

4 . 1 0  Survival. A l l  repxesentations and warrant ies  made by t h e  Borrower 
he re in  o r  made i n  any c e r t i f i c a t e  del ivered pursuant h e r e t o  s h a l l  su rv ive  t h e  
making of t h e  Advance and the execution and de l ive ry  t o  CFC of t h e  Note. 

5 .  CONDITIONS OF LEM)ING 

C-FC s h a l l  have no obl iga t ion  t o  advance any funds t o  
Borrower hereunder unless  each of the  following condi t ions  precedent s h a l l  be 
s a t i s f i e d  as provided below: 

5.01 Representations and Warranties. A t  Closing and a t  t h e  t i m e  of 
every subsequent Advance hereunder, CFC and i t s  counsel s h a l l  be f u l l y  
sa t i s f ied  t h a t  a l l  covenants, representat ions and warran t ies  set f o r t h  i n  t h i s  
Agreement a r e  t r u e  and co r rec t  on and as  of such t i m e  with t h e  same effect as 
though such covenants, representat ions and warrant ies  had been made on and as  
of  such t i m e .  

5.02 Documents. There s h a l l  have been de l ivered  to CFC, f u l l y  completed 
and duly executed (when appl icable) ,  the  following: 

( a )  This Agreement. 

(b)  The Note. 

(c) A c e r t i f i c a t e  of an o f f i c e r  of Borrower i n  a form which i s  
f u l l y  s a t i s f a c t o r y  t o  CFC. 

..d, 
(d)  Evidence f u l l y  s a t i s f a c t o r y  t o  CFC t h a t  all insurance 

coverages required pursuant t o  t h i s  Agreement o r  t he  Other Agreements a r e , i n  
e f f e c t  and, i f  requested by  CFC, copies of  a l l  insurance p o l i c i e s  and 
endorsements. 

(e)  A wri t t en  opinion of counsel t o  Borrower, which is dated 
subsequent t o  the  da t e  hereof and p r i o r  t o  Closing, addressed t o  CFC, and 
f u l l y  s a t i s f a c t o r y  t o  CFC. 

( f )  Copies of f inancing s ta tements ,  cont inua t ion  statements and/or 
such o ther  documents as  a r e  necessary t o  c r e a t e  o r  cont inue a pe r fec t ed  
s e c u r i t y  i n t e r e s t  i n  favor  of CFC i n  the  Co l l a t e ra l ,  t oge the r  with r e c e i p t s  
from t he  recording o f f i c i a l s  or o the r  evidence of f i l i n g .  
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(4)  A guarantee by t h e  e n t i t y  i d e n t i f i e d  i n  Schedule 1 here to ,  a 
c e r t i f i c a t e  and a guarantor opinion of counsel. 

5.03 Special Conditions. A t  Closing and a t  t h e  t i m e  of every subsequent 
Advance hereunder, CFC and i ts  counsel s h a l l  be f u l l y  s a t i s f i e d  t h a t  t h e  . 
Borrower has complied and w i l l  continue t o  comply wi th  any s p e c i a l  condi t ions  
i d e n t i f i e d  i n  Schedule 1 hereto.  

5,04  No Default. A t  Closing and a t  t h e  t i m e  of every subsequent Advance 
hereunder, Borrower s h a l l  be i n  compliance with a l l  of t h e  terms, covenants, 
warran t ies  and provis ions set  f o r t h  herein and i n  t h e  Other Agreements, no 
Event of  Default  nor any event which, upon no t i ce  o r  lapse of t i m e  or  both,  
could c o n s t i t u t e  an Event of Default ,  shal1,have occurred, and t h e  documents 
and matters required t o  be executed, del ivered,  opined and/or  c e r t i f i e d  
pursuant t o  Subsection 5.02 hereof s h a l l  be i n  f u l l  f o r c e  and e f f e c t  and/or 
t r u e  and co r rec t ,  a s  t h e  case may be. 

5.05 Legal Matters. A t  Closing, a l l  l e g a l  matters i n  connection 
therewith o r  i nc iden ta l  t he re to  s h a l l  be f u l l y  s a t i s f a c t o r y  t o  CFC's counsel.  

5.06 Requisitions. The Borrower  w i l l  r e q u i s i t i o n  i t s  Advances by 
submit t ing i t s  w r i t t e n  r equ i s i t i on  t o  CFC i n  form and substance s a t i s f a c t o r y  
t o  CFC. Advances s h a l l  be made only f o r  t h e  purpose se t  f o r t h  on Schedule 1. 

6. AFFIRMATIVE COVENANTS 

Borrower covenants and agrees w i t h  CFC t h a t ,  u n t i l  a l l  of t h e  
Obligat ions have been paid i n  f u l l ,  Borrower w i l l :  

6.01 Membership. 

6.02 Taxes. Pay and discharge a l l  taxes ,  assessments and governmental 

Remain a member i n  good s tanding  of CFC. 

charges upon Borrower, i t s  income and proper t ies  prior to the date on which 
p e n a l t i e s  a r e  attached there to .  

6.03 Corporate Existence. Maintain i t s  corporate  ex i s t ence  i n  good 
standing. 

6.04 Continuation of Business and Compliance with Laws. Continue i t s  
business  'ggerat ions a s  now being conducted and comply wi th  a l l  app l i cab le  
federa l ,  s t a t e  and l o c a l  laws, ru l e s ,  ordinances, r egu la t ions  and o rde r s .  

6.05 Litigation. Promptly n o t i f y  CFC i n  w r i t i n g ' o f  any a c t i o n ,  suit  o r  
proceeding a t  l a w  o r  i n  equi ty  by or before  any cour t ,  governmental agency O K  
i n s t rumen ta l i t y  which could r e s u l t  i n  any mater ia l  adverse  change i n  t h e  
business ,  operat ions,  prospects ,  p rope r t i e s  o r  a s s e t s  o r  i n  t h e  condi t ion ,  
f i n a n c i a l  o r  otherwise,  of Borrower. 

6.06 Extraordinary Loss. Promptly n o t i f y  CFC i n  w r i t i n g  of any event 
causing ex t raord inary  l o s s  o r  deprec ia t ion  of t h e  va lue  o f  any of Borrower's 
assets and t h e  f a c t s  with respec t  there to .  

6.07 Booka and Records. Keep and ma in ta in  proper and current books and 
records ' i n  accordance with genera l ly  accepted accounting p r i n c i p l e s  
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consistently applied and permit access by CFC to, reproduction by CFC of and 
copying by CFC from, such books and records at all reasonable times during 
normal business hours. 

6 . 0 8  Maintenance of Properties. Maintain all properties and 
improvements necessary to the conduct of Borrower's business in good working 
order and condition, ordinary wear and tear excepted, and cause replacements 
and repairs to be made when necessary f o r  the proper conduct of its business, 

6.09 Licenses. Maintain, preserve and protect all licenses that are 
necessary to the conduct of the business of Borrower as now conducted, The 
Borrower shall use its best efforts in its business judgment to maintain all 
licenses free of any conflict with the rights of any other person. 

6.10 Further Assurances and Corrective Instruments. Promptly execute, 
acknowledge and deliver, or cause to be executed, acknowledged and delivered, 
to CFC from time to time such supplements hereto and such financing statements 
and other instruments and documents as may be requested by CFC to protect and 
preserve the Collateral, CFC's security interest therein, perfection of CFC's 
security interest and/or CFC's rights and remedies hereunder. 

6.11 Use of Proceeds. Use advances made hereunder and under the Note 
only for  the purpose identified in Schedule 1 hereto and for the payment of 
the costs, expenses and fees incident to this Agreement and for no other 
purpose whatsoever without the prior written consent of CFC. 

6.12 Maintenance of DSC. Until payment in full o€ the Note and 
performance of all obligations of the Borrower hereunder, maintain a DSC of 
1.20, said ratio being determined by averaging the two highest annual ratios 
during the most recent three calendar years. 

6.13 Insurance. Maintain insurance on the Mortgaged Property with 
financially sound and reputable insurance companies o r  associations in such 
amounts and covering such risks as are usually carried by entities engaged in 
the same and similar business or similarly situated and as may be further 
specified in Schedule 1 hereto. Said insurance shall name CFC as "Loss payee" 
and a certificate evidencing said insurance shall be provided to CFC. 

6.$&Management: Fee. Not pay any management fees or, if currently 
paying a management fee, pay any increase in management fees. 

6.15 Annual Certificate. Within ninety (90) days after the close of 
each calendar year, commencing with the year following the year in which the 
initial Advance hereunder shall have been made, deliver to CFC a written 
statement signed by its General Manager, stating that to the best of said 
person's knowledge, the Borrower has fulfilled all of its obligations under 
this Agreement and the Note throughout such year or, if there has been a 
default in the fulfillment of any such obligations, specifying each such 
default known to said person and the nature and status thereof. 

6.16 Financial Statements. E'urnish to CFC (a) as soon as available but 
in no event later than ninety (90) days after the end of each annual 
accounting period of Borrower, the audit report for such period, all in form 
and detail satisfactory to CFC, prepared in accordance with generally accepted 
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