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The Public Utility Commission of Texas ("PUC" or "Commission") cannot let CPL cut corners.  CPL has cut corners since the very beginning of this case, throughout this case, and in CPL’s latest response to the Commissioners.  Cutting corners does not result in a shorter, less expensive, less intrusive, or less offensive transmission line.   

In the Commission Open Meeting on September 20, 2000, the Commission gave Central Power and Light Company one more bite at the apple.  Yet, CPL chose not to take advantage of the Commissioners' effort to “save” CPL’s application.  The Commission instructed CPL to go back and work with the intervenors, try to route this line on existing rights-of-way and property and fence lines, in essence – make this work.  Despite the opportunity provided by the Commission, CPL has not made that happen. 

The Commission can deny this application on routing and not be in conflict of the over-arching goals of upgrading the Texas transmission network.  In fact, clear policy statement from the PUC that the type of approach taken in this application by CPL should result in future applications being presented and processed in a more efficient, fair, and expeditious manner.

CPL’s “Report” does not bring the line into compliance with the Commission’s interpretation of statutory standards for routing of transmission lines.  Further, CPL’s report reflects material changes to the line as presented at hearing.  CPL’s report does not disclose those changes.  There is no evidence in the record, or even in CPL’s supplemental report regarding the final cost estimate of the line, the final routing of the line, or any analyses of any alternative facilities considered.  Further, because of CPL’s self-imposed limitations and restricted notice, there is no practical manner for the line to be moved in an acceptable way.  Therefore, CPL’s report fails to provide any analysis of potential available routes which would properly consider property lines and fence lines.  

I.
Commission approval of this line based on CPL’s application will have the effect of delaying construction of this and future transmission lines.

Contrary to assertions made by CPL, the application must be reviewed based on the evidence presented at the hearing.  It is not enough to say that in the abstract the building of transmission facilities cheap and fast will benefit competition.  Predictable standards, consistent with the statutes, Commission rules, and Commission precedent governing review and approval of transmission lines are what will allow these lines to be built more quickly in the future.  

In this case, the application is the problem, not the landowners, not the Commission, and not the Commission standards.  The Commission should not be pressured into approving a substandard application for a transmission line.  To do so would have the effect of exacerbating the problems and making future lines even more difficult.  

Some of the fundamental poor choices made by CPL in putting together this application include:

· proposing only one route with no alternatives, departing from longstanding Commission precedent;

· performing a routing study that did not consider following existing rights-of-way, property boundaries, and fence lines as socio-economic benefits;  

· presenting no alternative facility configurations;  

· relying on a study at hearing that had to be substantially changed throughout the proceeding, and even in rebuttal, because of multiple errors pointed out by intervenors;  

· imposing a limitation on its consultants that eliminated 40% of the available routes included in the study; and

· noticing only a very narrow strip of landowners, which eliminated any flexibility in the application to adjust the route to follow fence lines and property boundaries or to avoid obstacles missed, such as airports, without unacceptable environmental consequences. 

The problems in this case cannot be dismissed as typical difficulties of transmission line cases.  This is not a NIMBY problem.
  The problems are not those that are systemic to transmission line review.  The problems here are unique.  The difficulties arise from the choices made by the applicant in putting together this application.  As such, the application should be denied without prejudice.  If CPL still wants to build a transmission line, CPL should properly perform all of the necessary studies, and file an application in compliance with statutory standards.  

II.
CPL’s attempt to put the Commission in a lose-lose should not be tolerated. 


CPL’s report does not reflect meaningful changes to the route to follow property lines and fences.  Nor is a reasonable explanation offered.  In fact, even changes proposed by CPL to individual landowners in this case, CPL chooses not to support in front of the Commissioners.
  Instead, CPL presents a total cost of CPL’s proposed adjustments and puts it back on the Commission.
  It is not the Commission’s responsibility to fix CPL’s application.  

CPL’s choices to reject alternatives proposed by landowners, and instead to evaluate potential adjustments on an isolated property-by-property basis pre-determines the result.   It only stands to reason that if the entry and exit points remain essentially unchanged, a line which once traversed a property would require several turns in order to follow property lines and fence lines.  These turns will add cost to the project. 

Further, CPL presents lump sum cost estimates for each property without sufficient information for the Commission, the Staff, or the intervenors to evaluate the reasonableness of these "black box" numbers.  CPL has not presented a record which should allow the Commission to be comfortable with such a “trust-us” approach.
  CPL has not presented the Commission with a consideration of the economics of a larger project.   

CPL’s selective decisions of when to work with landowners who have not been noticed should not be tolerated.  CPL has demonstrated a willingness to work with landowners who are not noticed to cure problems with CPL’s notice
; however, CPL has demonstrated it is unwilling to even contact landowners whose properties abut noticed landowners for purposes of designing a line that meets the standards.
  CPL takes this position even in the face of indications that these landowners may be willing to cooperate and may welcome the line on their property.  It is CPL’s self-imposed limitation of refusing to consider working with property owners who were not noticed that contributes to preventing meaningful adherence to the Commission standards.  

III.
CPL’s afterthought approach to consider Property Lines, Fence Lines, and existing Rights-of-way is impractical.    

The primary understanding that can be gleaned from CPL’s “report” is confirmation that CPL did not properly consider property lines and boundaries in its original route.  It appears from a review of the maps in evidence, which were used as the basis for CPL’s Attachment B, that CPL considered property lines only to the extent that CPL tried to route the line in such a way as to utilize the least number of landowners.
  CPL did not look to minimize the impacts on the landowners involved, but instead tried to limit the potential number of intervenors.  This is not sound policy.  

The basic problem can be seen from an even cursory review of the maps supplied in CPL’s application.  Focusing on CPL’s application, Exhibit C, page 55 of the Burns and McDonnell analysis, it can be readily seen the properties west of Highway 81 on the route have property lines that run northeast to southwest.  Yet, CPL’s line proposes to traverse these properties along a straight east-west route.  From the outset, CPL failed to consider property lines.  CPL's routing is in contrast to the existing 138 kV transmission line corridor which is routed in the same direction as these properties. 

IV.
The maps supplied by CPL show changes that are not in evidence and are not disclosed in CPL’s report.

CPL filed its “report” and attached aerials similar to the ten pages of aerials used as evidence at the hearing.  According to CPL, the maps introduced as evidence at the hearing represented the most accurate depiction of CPL’s proposed route.
   Although a cursory review might lead the Commission to believe that Attachment B reflects the route as it was introduced into evidence, it does not.  The maps used as Attachment B to CPL’s report are not the maps which were submitted into evidence.  The Attachment B maps reflect changes to the route that were not introduced into evidence and are not disclosed in the report.  As such, the route as it is reflected in the Attachment B maps, setting aside the issue of potential adjustments in response to Order No. 18, is not in evidence and cannot form the basis of the Commission’s order.  

Some of the changes included on the Attachment B maps that are not disclosed by CPL either in the report or in the evidence introduced at hearing include:  

· Tract 1 – CPL includes over 1500 feet of additional line and 2 additional turns;

· Tract 65 – CPL includes two additional turns in the line with no discussion;

· Tract 81 – a turning structure is relocated and the line moved further south and closer to Tract 80A; and

· Tract 122 – the line is moved further north to more closely follow the existing 138 kV line, a turn is added, and part of the line is eliminated; and

· Many of the landowner references are changed or eliminated.  

The Hammacks do not at this point argue the benefits or reasonableness of these changes, but rather point out that there has not been any disclosure.  Were the Commission to approve the route as depicted in Attachment B, it would not know what is being approved.  

CPL’s report states that the route has increased by 1.6 miles from that originally filed route.  Yet, CPL provides no cost data regarding the increased cost associated with this increase in length of line.  CPL’s decision not to provide a map of the route shown on a continuous basis make it even more difficult to identify the changes.  CPL has acknowledged that the maps provided in the application and included with the notice do not depict the route currently proposed.  Because the route included in the application crossed property whose landowners had not been noticed, CPL’s moved its proposed route and the current depiction of the route varies by at least 2,000 feet in some places.
  

Additional questions regarding the route continue with regard to the changes to the route proposed by CPL on the last day of hearing.  Focusing on tracts 38 and 39 on Attachment B at 4 of 10, the re-route identified for the airstrip leaves questions regarding CPL’s proposal.  No map depicting the route proposed by CPL for tract 38 is provided.  CPL continues to draw a line off the map to depict the routing on this tract.  This choice precludes the Commission, the Staff, or the intervenors from evaluating how this proposed line impacts the wetlands on Tract 38.  As determined by the ALJ in the PFD, CPL has failed to meet its burden with regard to the consideration of environmental impacts for this portion of the line.

V.
Modifications made by CPL disadvantage landowners without notice.

Where CPL has indicated changes to its proposed route that CPL supports, CPL has changed the impact on other landowners without indication that those landowners have been notified of the change.  For instance, the movement on tract 44 proposed by CPL moves the line closer to Tracts 45, 46, and 47.  CPL provides no indication that it consulted with these landowners in proposing the change.  

VI.
CPL’s refusal to consider monopoles is not consistent with the Commission’s requirement of prudent avoidance


In its report, CPL flatly rejects the request of multiple landowners urging CPL to consider the use of monopole structures for the line.  In support of this position, CPL claims that the 120 to 170 foot proposed lattice structures are the most “economic.”
   First, CPL provided no cost comparison of the use of monopoles versus the larger lattice structures.  Further, the most economic line is not necessarily a line that comports with Commission standards.  Also, the most current analyses of this issue demonstrates that embedded monopoles are in actuality more economic that lattice structures.
   It would be unfairly discriminatory for the line, which connects to the STEC line, to be built with different types of structures.     

One of the expected benefits of electric competition is more innovated services and products (like the telephone industry).  A good place to start is with new and innovated services and products regarding the transmission of electricity.  

Perhaps CPL’s strong position with regard to rejection of the use of monopoles is based on the indication in the report that CPL has already bought steel for the lattice structures.
  The Commission should not base its decision on the most appropriate choice of facilities based on an imprudent action of a utility.  Given uncertainty of this proceeding, potential appeals, and condemnation proceedings, CPL should not be able to recover these costs from ratepayers in the unbundled cost proceedings.

VII.
CPL has not informed the Commission of the cost of the modified modified preferred route.  

CPL’s report reflects changes to the route as modified at hearing, and yet has chosen not to inform the Commission, the Commission Staff, or the intervenors of the effect of those changes on the cost of the proposed line.  Although we do not know the actual cost of the line, we do know that it is more than the cost estimate filed.  Further, CPL’s report indicates that the estimates they did provide do not include legal fees and easement cost.  Therefore, any of the available routes in the study that follow the 138 kV are likely to be less expensive than CPL’s proposed route.  This is true even before the potential additional cost associated with attempting to bring the line into compliance with the standards applicable to following fence lines and property lines.  

VIII.
CPL has refused to consider other proposals by the Hammacks, and other intervenors, that have less cost and less socioeconomic and environmental impact.


Despite continued urging by many of the landowners, including the Hammacks, CPL has refused to consider routes which comply with the Commission’s policies of following existing fence lines and property lines by following the transmission line corridor of the existing 138 kV line.
  The reasons for this decision are many.  However, the most simple may be attributed to the repeated and multiple errors in the routing study upon which CPL relied.
  As shown in the evidence, correction of these errors  changes the results of the study.  The corrected results show that there are many available routes which follow the existing 138 kV transmission line corridor that have a lower environmental and socioeconomic score than the route proposed by CPL.
  The record proves that CPL did not understand this fact.


CPL’s report fails to address the concerns noted by Chairman Wood that Route K in the Burns and McDonnell analysis compares favorably to CPL’s proposed route and has the benefits of following existing rights-of-way.   The Hammacks proposed to CPL a minor adjustment to route K which would eliminate the restriction of residences along that available route.  CPL’s report does not analyze this solution.  

IX.
CPL’s report is not evidence that can be used as support for a Commission decision to approve CPL’s application.
CPL’s report contains many extra-record factual representations which have no evidentiary value.  Facts not in evidence cannot be used to support a Commission decision to approve CPL’s application.  Staff or the other parties have not had the opportunity to conduct discovery, to subject the factual assertions in the report to cross-examination or to rebut those assertions.  Therefore, we refrain from briefing each of the assertions made by CPL at this point.  

Accordingly, the Commission should not give CPL any further extra-procedural opportunity to cure the deficiencies in its application.  The Commission should enter a ruling based on the evidentiary record introduced at hearing.  A record which is insufficient to support the one and only route proposed by CPL.

For reasons stated in the Hammacks’ Appeal of Order No. 18, the Hammacks object to any use of the factual representations in CPL’s report that are not in evidence as a basis for the Commission’s final order in this case.
  

X.
The Commission can adopt a win-win position.   

CPL claims that its estimated timing for completion of this project has been delayed by 3 months.
  The cause of any delay in the construction of this line lies only with CPL.  As a experienced utility in this industry, CPL knew the requirements and chose not to follow state, court, or Commission policy and standards when it proposed this line.   CPL took a risk.  CPL made a bad choice.  There is a very simple solution to this case.  CPL should bear the consequences of its decision.  

The original perception regarding the time sensitive nature of this project was based on the original need created by a shortage of electricity in South Texas.  Since the line is no longer needed for that purpose, the Commission should not be coerced into approving an application which is deficient in more ways than one.

Even if CPL’s claims are correct, that construction of this line may have benefits to the market, the short delay, if any, to make CPL file an application which complies with the law, is insignificant when balanced against the certainty of having these properties burden with transmission lines for generations.  

This line has a better chance of getting built more quickly and at less overall cost, if CPL is required to file an application consistent with the statutory standards.   Besides the remainder of the administrative process, CPL’s refusal to work with the landowners will result in many issues being reserved for the condemnation courts.  

XI.
Conclusion

 CPL’s report reflects the futility of the Commission efforts to coax CPL into compliance.  Even with the second chance offered by the Commissioners, CPL has shown an inability and/or willingness to adhere to the required and suggested and appropriate criteria.


In an apparent recognition of the failure of the application to meet the required routing standards, CPL uses threats and strong-arming in an attempt to force the Commission to approve this line.  These tactics should not be tolerated.  

The landowners in this case, acting as stewards for their land, have already assumed an undue burden and responsibility for proving what the standard should be.  Further delays in this docket continue to prejudice the rights of the Hammacks and other landowners in this case, who unlike the applicant, cannot fund this effort with ratepayer money.  CPL’s self-defeating proposals on a property-by-property basis do not offer a solution.  Instead the CPL report contains attempts to equate following property lines and boundaries with a choice for more cost.  The Commission should reject CPL’s attempt to twist the Commission’s standards.  

WHEREFORE, PREMISES CONSIDERED, The Hammacks continue to respectfully request that the Commission approve the Administrative Law Judge’s Proposal for Decision which denies CPL’s application.  In the alternative, the Hammacks respectfully request that the Commission deny CPL’s proposed routing of the proposed line without prejudice.  
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� 	Pursuant to Order No. 18 at 4, the Hammacks file these comments regarding Central Power and Light Company’s response to Order No. 18. The Hammacks filed an appeal to Order No. 18 pursuant to P.U.C. PROC. R. § 22.123.  The Commission voted to not take up therefore the Commission denied the Hammacks’ appeal.





	


� 	Not in my backyard (NIMBY) is a term used to describe the social phenomena that very few people want a transmission line placed on their property.  In transmission line cases, typically there are multiple groups of landowners pitted against each other arguing as to who should bear the line.  This is not the case here because CPL chose to propose only one route and chose to notice only a very narrow strip of landowners associated with that route.


� 	CPL proposed changes marked as Segment 19B, Segments 59A and 59B, Segment 74A, Segment 92A, Segment 100A, Segment 103A.  CPL now questions the reasonableness of its own proposed adjustments.  CPL’s representations were disingenuous to the landowners in that, on the one hand, they suggest variations to follow fence lines, yet, in its report to the Commission, CPL does not support its own suggestions and indicates a concern regarding the cost-effectiveness of their own proposals.


� 	CPL report at 5-6.


� 	See, multiple errors in study presented by CPL at hearing.  CPL Ex. 9.  Also see, The administrative law judge's (ALJ’s) discussion questioning the credibility of CPL’s testimony as “vague and speculative” PFD at 40.


� 	See, CPL motion for approval of late notice filed after the hearing in which CPL reached an agreement with a landowner after close of the hearing who had not been noticed.


� 	See, CPL’s report at 14.


� 	Cite Barko cross


� 	Tr. at 398.


� 	See Miller Ex. 1


� 	PFD at 27.


� 	CPL report at 5.


� 	This issue has been fully examined in PUC Docket No. 21747.


� 	CPL report at 5.


� 	See CPL report at 14.


� 	See, CPL Ex. 9.


� 	Hammack Ex. 9.


� 	Tr. at 375.


� 	In support of this position, the Hammacks’ refer to the arguments and positions stated and filed in the Hammacks’ Appeal of Order No. 18


� 	CPL report at 5.
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