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SOAH DOCKET NO. 473-02-3473 
PUC DOCKET NO. 26195 

APPLICATION OF TEXAS GENCO, LP 0 BEFORE THE STATE OFFICE 

HOUSTON ELECTRIC, LLC TO § OF 

REVENUES AND EXPENSES 0 ADMINISTRATIVE HEARINGS 
PURSUANT TO SUBST. R. 25.236 

AND CENTERPOINT ENERGY § 

RECONCILE ELIGIBLE FUEL § 

TEXAS GENCO, LP AND CENTERPOINT ENERGY HOUSTON ELECTFUC, LLC’S 
MOTION TO COMPEL AND REQUEST FOR EXPEDITED CONSIDEIUTION 

On December 15 2003, Texas Industrial Energy Consumers (“TIEC”) filed 

objections to Texas Genco, LP and Centerpoint Energy Houston Electric, LLC’s (collectively, 

“Centerpoint Energy”) third set of RFIs to TIEC. Specifically, TIEC objected to question 

number 3-88. Centerpoint Energy hereby files this motion to compel a response to this RFI, 

requests expedited consideration of this motion and would show as follows. 

RRI CPE 3-88 

Please provide a detailed description (dollars and personnel) of the 
“resources available to the TIEC Intervenor Group” referenced on page 16, 
line 4 [of Mr. Pollock’s testimony]. 

This question was asked in response to Mr. Pollock’s claim that TIEC’s resources 

were insufficient to analyze the issue of imputed capacity payments during the normal 

procedural schedule in this proceeding. Specifically, the question was submitted to obtain 

information related to Mr. Pollack’s assertion that “The resources available to the TIEC 

Intervenor Group” do not permit a comprehensive review of Centerpoint Energy’s purchased 

power contracts.‘ TIEC has made this claim numerous times, including the discovery dispute 

’ See Direct Testimony of Pollock at 16, lines 4-5. 
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regarding WI TIEC 2-1, the above-referenced testimony of Mr. Pollock, and its recent request 

for a separate proceeding to analyze the imputed capacity issue.2 In fact, this argument is the 

very cornerstone of TIEC’s request for a separate proceeding. CenterPoint Energy srrongly 

disagrees with Mr. Pollock’s claim that TIEC lacks resources. TIEC represents several large. 

well-financed industrial clients3 and has retained a large law firm4 and a large consulting firni’ 

for this proceeding. Occidental Chemical Corporation alone had more than %1,1 billion in net 

income in 2001 .6 It should be TIEC’s burden to prove the truth of this claim before any separate 

proceeding is granted. For TIEC to now object to this request and. in essence, suggest that ir 

should not have to supply any proof of its claim is amazing. The answer to this RFT is absolutcly 

necessary to respond to TIEC’s most basic argument for a separate hearing. CenterPoint Energy 

is entitled to a response to this RFL 

TIEC does not object to this question on the grounds of relevance. Indeed, such 

nn argument would be spurious given Mr. Pollock’s testimony and the fact that a siinilar claim of 

inadequate resources forms the basis for TIEC’s request for a separate proceeding. Instead TIEC 

states that the question is vague, that the information sought is confidential and/or privileged, and 

that the question is unduly burdensome and propounded merely for harassment purposes. None 

of these objections are supported by any evidence or even a full explanation of how they apply in 

this instance. CenterPoint Energy responds 

individually to each objection below. 

All of TTEC’s objections should be denied. 

~ 

’ Mr. Pollock makes this request in his direct testimony a8 well. However, Order No. 14 in this proceeding required 
TTEC to review infomation provided by Centerpoint Energy and then make a formal request for a separate 
proceeding if TIEC still thought it necessary. TlEC made that formal request on January 17,2003. 

These includc Dow Chemical Company, Occidental Chemical Corporation, ExxonMobil Power & Gas Services, 
FMC Corporation and Air Products & Chemicals, Inc. (See TlEC’s respanse to TlEC 2-72). ‘ Andrews & Kurth, L.L.P. ’ Brubaker & Associates, Inc. 
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RFX CPE 3-88 is neither vague nor ambimous. 

This RFI clearly and unambiguously requests a description of the resources 

available to TIEC in this proceeding. TIEC claims it is unclear what is meant by the terns 

“dollars” and “available.” TIEC fully understands the context: in which this question was 

propounded and should, therefore, have no trouble understanding the use of these terms in that 

context. Although it now objects based on ambiguity, TIEC has never requested clarification 

from Centerpoint Energy on this issue. Nevertheless, CcntcrPoint Energy will further explain its 

request at this time. Centerpoint Energy intends these terms to have their ordinary meaning. 

CenterPoint Energy is asking how much money (U.S. dollars) and how many people the 

members of the TIEC Intervenor Group have at their disposal that could be committed to their 

efforts in this case (whether or not they have actually decided to commit the funds and personnel 

to their efforts in this case). 

Confidentialitv is not a basis for objection. 

TIEC fails to explain why the requested information is confidential. That alone is 

sufficient reason to reject this argument. Even if the requested infomiation were confidential, 

that is not a basis for objection. The protective order in this proceeding (See Order No. 4, 

August 16, 2002) was issued to protect the confidentiality of any relevant material that must he 

produced in this proceeding. No party disputes the relevance of the information requested. If 

TIEC is required to produce this information then it may be produced under the protective order, 

but TIEC cannot prevent production on the basis that the information is confidential. 

See Occidental Chemical Corporation 200 1 Annual Repon (online version nt http://rnedia.corporate- 
ir.netlmedia-filesMY S/OXY/reports/ar-200 1 .pd f ) ,  

3 

4 

http://rnedia.corporate


The requested information is not protected bv anv privilege. 

TIEC again makes a blanket assertion without providing any evidence. TIEC has 

not discussed this claim with CenterPoint Energy and TlEC fails to explain in its objections why 

the requested information is privileged. It is difficult to see how any privilege could apply given 

the fact that TlEC itself has raised this issue and, most importantly, has chosen of its own 

volition to include in Mr. Pollock’s testimony the allegation that TIEC does not have adequate 

resources and to use this issue as the cornerstone of its motion for a separate proceeding. In 

essence, TIEC wants to make an unsubsmtiated claim, base its arguments for affirmative relief 

(the motion for separate proceeding) on that claim, and then hide behind privilege when asked IO 

prove the claim. It is well established in Texas that a party cannot use privilege as both a sword 

and a shield.’ TIEC included in Mr, Pollock’s testimony a claim that it: lacked the resources to 

investigate the imputed capacity issue. TIEC’s motion for a separate proceeding hinges on that 

claim. TIEC must now prove that claim and the only means of doing so is by providing the 

information requested in this RFT. TIEC has waived any privilege that might otherwise apply 

regarding the information needed to prove that claim. TIEC should be required to either 

withdraw the claim or answer the question. 

Thc roquest is not unduly burdensome and was not asked to harass TIEC. 

CenterPoint Energy has estimated the resources necessary to perform the analysis 

sought by TIEC.* TIEC claims it lacks the resources necessary to perform this analysis. 

See Ginsberg v, 5th Cf. ofAppeals, 686 S.W.2d 105, 107 (Tex. 1985); Republic Ins. Co. v. Davis, 856 S.W.2d 158. 
I63 (Tex 1993). 
See Centerpoint Energy’s Responsc to Motion to Compel, filed December 23,2002 (estimating that 600 manhours 

would be required to complete P manual review and summaty of all of Centerpoint Energy’s purchased power 
comracts). T h e  amount of time needed will be considerably less that 600 nianhours now that the summary 
infomation from the ETRM database has been provided. 
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Centerpoint Energy simply asked TIEC for the information necessary to quantify those resources 

in order to substantiate TIEC’s claim. This is a valid basis for the question. This RFI was not 

propounded to harass TIEC. 

TIEC has provided no evidence concerning the burden associa~ed with answering 

this question. In making this objection, TIEC in essence makes a new claim that it lacks the 

resources to even answer this RFI. Again TIEC offers no proof. The fact is this RFI simply asks 

for a description of TIEC’s resources - a description that TIEC should be able to provide with 

very little research and a few minutes drafting time. There is absolutely no basis for this undue 

burden objection. 

Centerpoint Enerm rcsp.cctfully requests exnedited consideration. 

Having formally requested a separate proceeding for the imputed capacity issue based on 

its claim of insufficient resources, TIEC has the burden to provide evidence of its available 

resources. Centerpoint Energy respectfilly requests that the ALJs order TIEC YO answer this RFI 

before any decision on this separate proceeding is made. Further, Centerpoint Energy 

respectfully requests that the requested information be provided before the regularly scheduled 

hearing (beginning on February 4,2003). 

Conclusion 

In its direct testimony and in a separate motion, TIEC has requested that a 

separate proceeding be set to address the imputed capacity issue. TIEC’s basis for this request is 

its unsubstantiated assertion that it lacked the resources to adequately address this issue during 

the normal procedural schedule. When asked in this RFI to provide substantiating evidence 
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supporting its claim, TIEC has instead objected and sought to hide behind confidentiality and 

privilege. For the reasons stated above, Centerpoint Energy respectfully requests that either 

TIEC’s objections be denied and Centerpoint Energy’s motion to compel be granted, or, in the 

alternative, that TIEC’s claim of insufficient resources be rejected as unsubstantiated. 

Centerpoint Energy liuther respectfdly requests that it be granted all other relief to which it is 

entitled. 
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January 21,2003 

Jay Golub 
Jim Barkley 
Faul Pfcffer 
BAKER BOTTS L.L.P. 
One She,ll Plaza, 910 Louisiana 
Houston, Texas 370024995 
(713) 229-1234 
(713) 229-1522 (facsimile) 

Respecrfidly submitted, 

Scott E. Rozzell, Executive Vice President and 

State Bar No. 17359800 
Georgt W. Schalles 1l1 
State Bar No. 17725500 
P. 0, Box 61867 
Houston, Texas 77208 

(713) 207-0141 (facsimile) 
gcosge. schalles@CentcrPointEnergy.com 

General Counsel 

(713) 207-7418 

ATTORNEYS FOR CENTERPOZNT ENERGY HOUSTON ELECTRIC, LLC AND TEXAS 
GENCO, LP 
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CERTIFICATE OF SERVIC~ 

PUC Docket 26 195 
SOAH Docket NO. 473-02-3473 

I hereby certify that a true and correct copy of the foregoing document was hand 
delivered, electronic mail or sent by overnight delivery or United States first class mail to 
all parties t h i s  21ST of January, 2003. 
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