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OBJECTIONS OF RELIANT ENERGY HL&P TO CITY OF HOUSTON’S

 TWENTY-NINTH REQUEST FOR INFORMATION

Reliant Energy HL&P  (HL&P) received City of Houston’s (COH) twenty-ninth set of Requests for Information (RFI) on July 3, 2000.  The deadline for filing objections to this set has been extended by a series of letter agreements to July, 21, 2000.  Counsel for HL&P has contacted counsel for COH and has negotiated HL&P’s objections diligently and in good faith.  Although many issues were settled in these negotiations, the parties could not reach agreement on the issues below.  Therefore, HL&P is forced to object to these RFIs for the following reasons.

RFI HOU 29-11:
Please provide a copy of any reports, studies, computer files, correspondence, presentations and other documents related to the average (¢/kWh) expected or estimated operating costs and/or margins necessary to form an REP. 
HL&P’s Objections:


The requested information relates solely to the projected operations of Reliant Energy, Incorporated’s (Reliant Energy) unregulated REP.  This request is overly broad in seeking information on an entity that will be unregulated when formed and has no relevance to this rate setting proceeding.  In discussions with HL&P’s counsel, COH has asserted that the requested information is necessary to analyze headroom as part of Phase II in this docket.  This is unpersuasive for several reasons.  First, headroom is a very limited analysis involving only Price to Beat (PTB) customers.  The requested information covers all aspects of the REP.  Therefore, any information not directly related to PTB customers is clearly irrelevant for COH’s stated purposes.  More importantly, this RFI requests theoretical information on the operating cost and margins necessary to form an REP.  The theoretical operating costs of Reliant Energy’s REP have nothing to do with PTB or any other revenue measure.  Likewise, the theoretical margin necessary to form this REP does not take into account any actual revenue assumptions, such as PTB.  


Second, even if the information were related to PTB customers, which it is not, it would still be irrelevant.  The margins necessary to form Reliant Energy’s REP, and the expected operating costs of that REP, have nothing to do with headroom, which is simply the Price to Beat (PTB) less the CTC and other charges.  The methodology for calculating PTB has not been determined and is the subject of a current PUC rulemaking project.  PTB will likely be either a simple calculation based on an individual utility’s past rates, as Reliant Energy has recommended, or a state-wide charge common to all utilities.  In any case, headroom does not involve any calculations dealing with the expected or necessary operating costs or margins necessary to form REPs.  In response to another question in this set, HL&P has already agreed to provide its proposed methodology for calculating PTB and an actual calculation based on that methodology.  This calculation will include Reliant Energy’s proposed fuel factor.  The remaining factors necessary to calculate headroom related solely to the T&D Utility and have nothing to do with any REP.  COH has all the information they need to calculate and analyze headroom.  In addition, the requested information is not relevant to any other aspect of this docket, nor is it reasonably calculated to lead to the discovery of admissible evidence.  Therefore, HL&P objects on the grounds that the requested information is not relevant to the proceedings in this docket and is not reasonably calculated to lead to the discovery of admissible evidence.  See Tex. R. Civ. P. 192.3.  



HL&P also notes that the requested information is competitively sensitive and release of the information to Reliant Energy’s competitors, some of which are intervenors in this docket, could place Reliant Energy at a competitive disadvantage.  This is not an independent basis for objection, and HL&P does not mean to imply that the parties to this docket will not abide by the terms of the protective order.  However, HL&P should not be forced to divulge such sensitive material, even under the protective order, absent a compelling argument for the relevance of such information.  As stated above, the information requested is clearly irrelevant.  


HL&P also objects to this RFI on the grounds that production of the information requested is unduly burdensome on HL&P.  See Tex. R. Civ. P. 192.4.  COH is requesting every single document related to theoretical operating costs and margins of Reliant Energy’s REP.  This information is not even located in HL&P’s files, but rather in the files of affiliates.  The burden of such a search greatly outweighs the non-existent benefit that COH will receive from such information.

RFI HOU 29-13:
 Please provide copies of all studies, calculations, analyses, computer files, correspondence, reports, workpapers or other documents prepared by or for Reliant Energy regarding the projected market price of power or generation services for 2002 (and/or later years) for any of the following types of customer(s):


(a)
Residential,


(b)
Residential all electric,


(c)
Small commercial (less than 50 kW),


(d)
Medium commercial (51 kW to 300 kW),


(e)
Large commercial and/or small industrial (301 kW to 1,000 kW),


(f)
Medium industrial (1,001 to 2,500 kW),


(g)
Large industrial (over 2,501 to kW),


(h)
Non-firm service,


(i)
Stand-by or Back-up service, or


(j)
Lighting.

If similar information is available for any other customer group(s) or subgroup(s), provide that information as well.

HL&P’s Objections:


In an effort to avoid unnecessary repetition, HL&P will refer back to previous arguments when possible.  This RFI improperly seeks the prices that Reliant Energy anticipates its REP will charge retail customers.  Like RFI HOU 29-11, the information requested here relates solely to the REP and COH has informed HL&P’s counsel that the information is sought to analyze headroom.  COH has further indicated to HL&P’s counsel that the numbers requested (i.e. the “market price of power or generation services”) refers to the price REPs will charge retail customers.  This is clearly irrelevant because it does not involve PTB at all, and therefore cannot be relevant to analyzing headroom.  The market price, by definition, is the price charged to non-PTB customers.  For the same reasons as stated in the objection to HOU 29-11, the information requested is not in any way relevant to the proceedings in this docket, nor is it reasonably calculated to lead to the discovery of admissible evidence.  Therefore, HL&P objects on the grounds that the requested information is not relevant to the proceedings in this docket and is not reasonably calculated to lead to the discovery of admissible evidence.  See Tex. R. Civ. P. 192.3.  HL&P has the same commercial sensitivity issues regarding this information as detailed in the objection to HOU 29-11.


HL&P also objects to this RFI on the grounds that production of the information requested is unduly burdensome on HL&P.  See Tex. R. Civ. P. 192.4.  COH is requesting every single document related to the market price of power or generation services.  This information is not even located in HL&P’s files, but rather in the files of affiliates.  The burden of such a search greatly outweighs the non-existent benefit that COH will receive from such information.

RFI HOU 29-14:
 With regard to the information provided in response to the previous RFI, please state whether or not the amounts include ancillary services.  If so, also provide the projected amount for ancillary services that has been included.  If not, also provide the relevant projected or estimated amount for ancillary services.

HL&P’s Objections:


Like RFI HOU 29-11, the information requested here relates solely to the REP.  This RFI requires a response to HOU 29-13 and asks for further detail.  COH has indicated to HL&P’s counsel that this information is being requested in order to analyze headroom.  Again, the requested information does not involve PTB at all, and therefore cannot be relevant to analyzing headroom.  For the same reasons as stated in the objections to HOU 29-11 and 29-13, the information requested is not in any way relevant to the proceedings in this docket, nor is it reasonably calculated to lead to the discovery of admissible evidence.  Therefore, HL&P objects on the grounds that the requested information is not relevant to the proceedings in this docket and is not reasonably calculated to lead to the discovery of admissible evidence.  See Tex. R. Civ. P. 192.3.  HL&P has the same commercial sensitivity issues regarding this information as detailed in the objection to HOU 29-11.


HL&P further objects to the extent this request asks for new work to be performed and the results reduced to new documents.  This RFI refers back to HOU 29-13, which asks only for documents, and then asks for an estimate of ancillary services.   Neither the Commission=s Rules of Practice and Procedure nor the Texas Rules of Civil Procedure require a party to create documents in order to respond to a discovery request.  See PUC Proc. R.  22.141(a) (“A person is not required to produce a document or tangible thing unless it is within that person’s constructive or actual possession, custody, or control.”); see also, Tex. R. Civ. P. 192.3(b). Discovery requests are to be used to obtain information about existing documents and tangible things and such requests “cannot be used to force a party to make lists or reduce information to tangible form.”  McKinney v. National Union Fire Insurance Company, 772 S.W.2d 72, 73 and n.2 (Tex. 1989).  Therefore, HL&P objects to producing the information requested in this RFI.


HL&P also objects to this RFI on the grounds that production of the information requested is unduly burdensome on HL&P.  See Tex. R. Civ. P. 192.4.  COH is requesting a new estimate of ancillary services.  The burden of such new work greatly outweighs the non-existent benefit that COH will receive from such information.

RFI HOU 29-17:
For each customer type and usage level used for the PUC’s Electric Utility Bill Comparison Report, please provide the following information:

(a)
Bill amounts under current frozen rates,

(b)
Bill amounts under the projected or expected PTB (if applicable),

(c)
Bill amounts based on all proposed and/or approved non-bypassable charges showing each such charge separately, and

(d)
Estimated REP charges for the projected market price of power or generation, including ancillary services.

HL&P’s Objections:


HL&P has provided responses to all but subparts (b) and (d).  Pursuant to an agreement with COH, HL&P will supplement its original response to include a response to subpart (b).  Therefore, HL&P’s objections to this RFI are limited to subpart (d).  Like RFI HOU 29-11 and 29-13, the information requested here relates solely to the REP and COH has informed HL&P’s counsel that the information is sought to analyze headroom.  COH has further indicated to HL&P’s counsel that the numbers requested (i.e. the “market price of power or generation services”) refers to the price REPs will charge retail customers.  For the same reasons stated in the objections HOU 29-11 and 29-13, the requested information does not involve PTB at all, and therefore cannot be relevant to analyzing headroom.  The market price, by definition, is the price charged to non-PTB customers.  For the same reasons as stated in the objection to HOU 29-11 and 29-13, the information requested is not in any way relevant to the proceedings in this docket, nor is it reasonably calculated to lead to the discovery of admissible evidence.  Therefore, HL&P objects on the grounds that the requested information is not relevant to the proceedings in this docket and is not reasonably calculated to lead to the discovery of admissible evidence.  See Tex. R. Civ. P. 192.3.  HL&P has the same commercial sensitivity issues as detailed in the objection to HOU 29-11.


HL&P further objects to the extent this request asks for new work to be performed and the results reduced to new documents.  This RFI essentially asks that the documents requested in HOU 29-13 be used to produce a formal estimate of the market price of power or generation services.  Neither the Commission=s Rules of Practice and Procedure nor the Texas Rules of Civil Procedure require a party to create documents in order to respond to a discovery request.  See PUC Proc. R.  22.141(a) (“A person is not required to produce a document or tangible thing unless it is within that person’s constructive or actual possession, custody, or control.”); see also, Tex. R. Civ. P. 192.3(b). Discovery requests are to be used to obtain information about existing documents and tangible things and such requests “cannot be used to force a party to make lists or reduce information to tangible form.”  McKinney v. National Union Fire Insurance Company, 772 S.W.2d 72, 73 and n.2 (Tex. 1989).  Therefore, HL&P objects to producing the information requested in this RFI.


HL&P also objects to this RFI on the grounds that production of the information requested is unduly burdensome on HL&P.  See Tex. R. Civ. P. 192.4.  COH is requesting every that the information requested in HOU 29-13, namely documents regarding the market price of power and generation services, be reduced to a single estimate.  The information necessary to provide an estimate is not even located in HL&P’s files, but rather in the files of affiliates.  The burden of a search to find the necessary documents and the subsequent reduction of that information to new documents greatly outweighs the non-existent benefit that COH will receive from such information.

RFI HOU 29-18:
For monthly residential bill amounts, provide the same information requested in the previous RFI for each month of the 21 month period ended September, 1999 using the average monthly kWh usage provided in the PUC’s Electric Utility Bill Comparison Report for that month. 
HL&P’s Objections:


This RFI expressly requests the same categories of information as in HOU 29-17.  For the same reasons as stated in the objections to HOU 29-17, HL&P will supplement its response to this RFI to state that no information exists as it relates to subpart (b) of HOU 29-17, and HL&P objects to this RFI as it relates to subpart (d) of HOU 29-17.  Like RFI HOU 29-11 and 29-13, the information requested here relates solely to the REP and COH has informed HL&P’s counsel that the information is sought to analyze headroom.  COH has further indicated to HL&P’s counsel that the numbers requested (i.e. the “market price of power or generation services”) refers to the price REPs will charge retail customers.  For the same reasons stated in the objections HOU 29-11 and 29-13, the requested information does not involve PTB at all, and therefore cannot be relevant to analyzing headroom.  The market price, by definition, is the price charged to non-PTB customers.  For the same reasons as stated in the objection to HOU 29-11 and 29-13, the information requested is not in any way relevant to the proceedings in this docket, nor is it reasonably calculated to lead to the discovery of admissible evidence.  Therefore, HL&P objects on the grounds that the requested information is not relevant to the proceedings in this docket and is not reasonably calculated to lead to the discovery of admissible evidence.  See Tex. R. Civ. P. 192.3.  HL&P has the same commercial sensitivity issues as detailed in the objection to HOU 29-11.


For the same reasons as listed in the objections to HOU 29-17, HL&P also objects on the basis that this request constitutes an undue burden on HL&P and improperly requests the creation of new documents. 



For these reasons, HL&P requests that its objections to COH’s twenty-ninth Request for Information be sustained and that HL&P be granted any other relief to which it is entitled.
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