
I1 I1 I 
Control Number: 20366 

Ill I1 I I Ill II I1 I) 

I1 
Item Number: 470 
I1 I Ill I I II I1 I1 I1 

Addendum StartPage: 0 



Xcel EnergysM 

VIA FEDERAL EXPRESS 

Filing Clerk 
PUBLIC UTILITY COMMISSION OF TEXAS 
1701 N. Congress Avenue, Room G-l13A 
Austin, TX 78701 

Dear Filing Clerk: 

The Public Utility Holding Company Act of 1935 requires certain informational 

filings with applicable state commissions. Enclosed for filing, in Project No. 20366, 

are three (3) copies each of the following documents: 

Rule 424 Statement, Registration No. 333-84264 filed at the Securities and Exchange 
Commission (“SEC”) by Xcel Energy Inc. dated April 4,2002. 

Rule 24 Certificate of Notification, File No. 70-10059 filed at the SEC by Xcel Energy 
Inc. and NRG Acquisition Company, LLC dated June 7,2002. 

Form U-1 Applicatiofleclaration, File No. 70-10072 filed at the SEC by Xcel Energy I/ 
Inc. dated July 11, 2002. 

Fourth Post-Effective Amendment No. 9 to Form U-1 Applicatiodlleclaration, File No. 
70-9635 filed at the SEC by Xcel Energy Inc. dated August 2,2002. 

Rule 24 Certificate of Notification, File No. 70-10019 filed at the SEC by Xcel Energy 
Inc., dated August 16,2002. 

Form U-l2(I)-B (Three-Year Statement) for period ending December 31, 2004 filed at 
the SEC by Xcel Energy Inc. 

Sincerely, 

ames Bagley, 

JB/jm 
Enclosures 



As filed with the Securities alld Exchange Commission on July 1 1 ,  2002. File No. 7 0 ~ f ~ ~ ? % ~ ~ n  
'-1 D L. 

FORM u-1 
APPLICATION OR DECLARATION 

UNDER 
THE PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 

Xcel Energy Inc. 
800 Nicollet Mall 

Minneapolis, MN 55402 

(Name of company or conlpanies filing this statement and address of principal executive office) 

Xcel Energy Inc. 
(Name of top registered holding company parent of each applicant or declarant) 

Gary R. Johnson, Esq. 
Vice President and General Counsel 

Xcel Energy Inc. 
800 Nicollet Mall 

Minncapolis, MN 55402 
(Name and address of agents for service) 

The Commission is requested to send copies of all notices, orders and communications in connection with this Application- 
Declaration to: 

Robert J. Joseph 
Michael G. Strohmeier 

Jones, Day, Reavis & P o p e  
77 West Wacker 

Suite 3500 
Chicago, IL 60GO 1 



ITEM I. Description of Proposed Transactions, 

A. Introduction. 

Xcel Energy Inc., a registered public utility holding company (“Xcel Energy” or “Applicant”) owns all of the outstanding 
common stock of Black Mountain Gas Company, a Minnesota corporation and gas utility company (“Black Mountain”). This 
ApplicatiodDeclaration seeks approval pursuant to Section 12 (d) of the Public Utility Holding Company Act of 1935, as 
amended (the “Act”) and Rules 44 and 54 of the Commission’s regulations, to sell Xcel Energy’s ownership interest in Black 
Mountain to a non-affiliated, third-party, Southwest Gas Corporation, a California corporation (“Southwest”). 

B. Description of the Proposed Sale of the Stock of a Public Utility Company 

Black Mountain is a wholly-owned gas utility subsidiary of Xcel Energy. On May 24, 2002 Xcel Energy and Southwest 
entered into a Stock Purchase Agreement (the “Agreement”), pursuant to which Xcel Energy agreed to sell and transfer to 
Southwest, and Southwest agreed to purchase from Xcel Energy, all of the issued and outstanding common stock of Black 
Mountain (the “Stock”). In consideration for the sale and transfer of the Stock, Southwest agreed to pay to Xcel Energy a 
certain amount in cash consisting of a base price plus an additional amount necessary to redeem, retire or defease certain 
long-term debt of Black Mountain at or prior to closing (collectively, the “Consideration”), all as more fully described in the 
Agreement. The Consideration to be paid by Southwest was dcterniined through arnis-length negotiations between 
representatives of Xcel Energy and Southwest and constitutes a fair and adequate compensation for the Stock. Xcel Energy, 
among other factors, took into consideration the discounted cash flow of Black Mountain and looked at comparable 
transactions, including its acquisition of Black Mountain, to verify the fairness and adequacy of the Consideration. 

Northern States Power Company (“NSP”) acquired Black Mountain in 1998 pursuant to a merger of Black Mountain (at 
that time an Arizona corporation) with and into NSP. In connection with NSP’s merger with New Century Energies, Inc. to 
form Xcel Energy, NSP transferred the assets of the former Black Mountain Gas Company into a newly created subsidiary of 
Xcel Energy (also named Black Mountain Gas Company).’ The sale of Black Mountain is the result of Xcel Energy’s 
business strategy of refining its focus on core operations, as well as recent changes in the energy industry. 

C .  Description of the Parties to the Proposed Sale of the Stock of a Public Utility Company 

Xcel Energy is a registered public utility holding company under the Act. Xcel Energy directly owns six utility 
subsidiaries that serve electric andor natural gas customers in 12 states. These six utility subsidiaries are Black Mountain; 
Northern States Power Company, a Minnesota corporation; Northern States Power Company, a Wisconsin corporation; 
Public Service Company of Colorado; Southwestern Public Service Co.; and Cheyenne Light, Fuel and Power Company. 
Their service territories include portions of Arizona, Colorado, Kansas, Michigan, Minnesota, New Mexico, North Dakota, 
Oklahoma, South Dakota, Texas, Wisconsin and Wyoming. Xcel Energy’s regulated businesses also include Viking Gas 
Transmission Company, an interstate natural gas pipeline company. Xcel Energy also owns or has an interest in a number of 

I The transfer was approved by the Commission, Holding Co. Act Release No. 27212 (Aug. 16,2000). 
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nonregulated businesses, the largest of which is NRG Energy Inc., an independent power producer. 

Black Mountain is a wholly-owned gas utility subsidiary of Xcel Energy operating in Arizona. Black Mountain is certified 
by the Arizona Corporation Conmission (the “ACC”) to provide natural gas and propane service within the State of Arizona. 
Black Mountain currently provides service to approximately 7,300 gas customers and about 2,400 propane customers and had 
revenues of approximately $9.2 million in 2001. 

Southwest is a natural gas service company serving over 1.4 million households, businesses and industries in Arizona, 
Nevada and portions of California. Southwest is certified to provide natural gas scrvice in Arizona. Xcel Energy has been 
advised by Southwest that i t  will be filing a Form U-3A-2 Exemption Statement regarding the acquisition. For a description 
of Southwest’s plans with respect to the integration of Black Mountain immediately after the acquisition of the Stock, please 
see Southwest’s application to the ACC, a copy of which is filed herein as Exhibit D-1. 

ITEM 11. Fees, Commissions and Expenscs. 

The fees, commissions and expenses to be incurred in connection with the proposed transaction are expected not to exceed 
$75,000. 

ITEM 111. Applicable Statutory Provisions. 

Section 12(d) of the Act and Rules 44 and 54 thereunder are believed to be applicable to the proposed transaction. To the 
extent that the proposed transaction is considered by the Commission to require authorization, exemption or approval under 
any section of the Act or the rules and regulations other than those set forth above, request for such authorization, exemption 
or approval is hereby made. 

Section 12(d)/Rule 44. 

Section 12(d) makes it unlawful for any registered holding company to sell the securities of any public utility company in 
contravention of such rules and regulations or orders regarding the consideration to be received for such sale, maintenance of 
competitive conditions, fees and commissions, accounts, disclosure of interest and similar matters as the Commission deems 
necessary or appropriate. Under Rule 44(a) no registered holding company may sell the security of any public utility 
company, except pursuant to a declaration notifying the Commission of the proposed transaction, which has become effective 
in accordance with Rule 23, and pursuant to the order of the Commission with respect to such declaration. Applicant 
respectfully requests the Commission to issue an order approving this ApplicatiodDeclaration. 

As discussed above, the Consideration was the product of arms-length bargaining between unaffiliated parties. Xcel 
Energy does not expect that the sale of the Stock will adversely affect competitive conditions and fully expects that the ACC 
will review in some detail the impact on competitive conditions. 
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Rule 54 Analysis. 

Rule 54 provides that in deterrnining whether to approve certain transactions other than those involving EWGs or FUCOs, 
as defined in the Act, the Commission will not consider the effect of the capitalization or earnings of any subsidiary which is 
an EWG or FUCO if Rule 53(a), (b) and (c) are satisfied. Xcel Energy satisfies all of the conditions of Rule 53 except 
Rule 53(a)( 1). 

As of March 31,2002, Xcel Energy’s “aggregate investment,” as defined in Rule 53(a)(l), in EWGs and FUCOs was 
$1,247 million.2 During the second quarter of 2002, Xcel Energy completed the exchange offer for the publicly-held shares 
of common stock of its subsidiary, NRG, made additional loans to NRG in the aggregate amount of $303 million (including 
accrued interest) and entered into a support and capital contribution agreement pursuant to which Xcel Energy commits, 
under specified conditions, to invest up to an additional $300 million in NRG. On a pro forma basis to take into account such 
investments and Xcel Energy’s acquisition of the NRG common stock in the exchange offer, Xcel Energy’s “aggregate 
investments,” as defined in Rule 53(a)( l), in EWGs and FUCOs would have been approximately $2,498 million as of 
March 3 1,2002. This amount is within the authorization granted to Xcel Energy in the Commission’s recent order (Xcel 
Energy Inc., Holding Co. Act Release No. 27494 (March 7, 2002)) (the “March Order”) to invest up to 100% of its 
consolidated retained earnings, as defined i n  Rule 53 (which, at March 3 1, 2002, was $2,506 million), in EWGs and FUCOs. 

In its March Order, the Cornmission authorized Xcel Energy to invest up to 100% of its consolidated retained earnings, as 
defined in Rule 53, in EWGs and FUCOs and found that such an investment would not have either of the adverse effects set 
forth in Rule 53(c). There has been no material change in the facts or circumstances surrounding Xcel Energy’s capitalization 
since the March Order was issued. 

Xcel Energy currently complies with, and will comply with, the record-keeping requirements of Rule 53(a)(2), the 
limitation under Rule 53(a)(3) on the use of the Xcel Energy system’s domestic public-utility company personnel to render 
services to EWGs and FUCOs, and the requirements of Rule 53(a)(4) concerning the submission of copies of certain filings 
under the Act to retail regulatory commissions. Further, none of the circumstances described in Rule 53(b) has occurred or is 
continuing. 

ITEM IV. Regulatory Approval. 

Arizona Corporation Commission. 

The sale and transfer of the Stock by Xcel Energy to Southwest is subject to the jurisdiction of the ACC to the extent that 
Xcel Energy is required to notify the ACC that it is selling the Stock and Southwest, as purchaser, is required to obtain the 
approval of the ACC to acquire the Stock. Southwest has filed an application for approval of the proposed transaction and 
related matters with the ACC on June 6,2002, which also serves as the notification by Xcel Energy. 

For purposes of these calculations, Xcel Energy’s investment in NRG Energy, Inc. (“NRG”) (including, on a pro forma 
basis, Xcel Energy’s investment in NRG resulting from the acquisition of NRG common stock in the exchange offer) 
has been included as an investment in EWGs and FUCOs even though, NRG itself is not qualified as an EWG or FUCO, 
but rather serves as an intermediate holding company for EWG, FUCO and Rule 5 8  energy-related businesses. Xcel 
Energy’s investment in NRG includes total paid in capital, outstanding loans as of June 15,2002, of $603 million 
(including accrued interest) and a support and capital contribution agreement to which Xcel Energy commits under 
specified circumstances to invest up to an additional $300 million in NRG. Xcel Energy has no outstanding guarantees 
or other recourse obligations in respect of any obligations of NRG or any of its EWGs or FUCOs. Xcel Energy has 
separately guaranteed certain obligations of NRG’s Rule 58 subsidiaries, which guarantees have been included in its 
calculations of “aggregate investment” under Rule 58(b)(3). 
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No other state or federal commission (other than the Commissiot~) has jurisdiction with respect to the proposed 
transaction. 

ITEM V. Procedure. 

It is requested that the Commission issue an order with respect to the transactions proposed herein at the earliest 
practicable date. It is further requested that (i) there not be a recommended decision by an Administrative Law Judge or other 
responsible offiqer of the Commission, (ii) the Office of Public Utility Regulation be permitted to assist in the preparation of 
the Commission’s decision, and (iii) there be no waiting period between the issuance of the Commission’s order and the date 
on which it is to become effective. 

ITEM VI, Exhibits and Financial Statements. 

1. Exhibits: 

Exliibil 
No. 

A- 1 

A-2 

B- 1 

c 
D- 1 

D-2 

E 

F- 1 

G 

Articles of Incorporation and Amendments of Xcel Energy Inc. (incorporated by 
reference to Exhibit 4.01 to Form 8-K filed on August 21, 2000, File No. 1-3034) 

Bylaws of Xcel Energy Inc. (incorporated by reference to Exhibit 4.3 to 
Registration Statement on Form S-8 tiled on October 25, 2000, File No. 333- 
48590) 

Stock Purchase Agreement dated May 24,2002 between Xcel Energy and 
Southwest* 

Not applicable 

Application to Arizona Corporation Commission (excluding exhibits and 
testimony which applicant will supply upon request of the Commission)** 

Order by Arizona Corporation Commission*** 

Not applicable 

Opinion of Counsel** 

Proposed Form of Notice** 

* Filed herewith and partial confidential treatment requested. 
** Filed herewith. 
*** To be filed by amendment. 
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2. Financial Statements: 

Exh ibil 
No. Description o f  Document 

1.1 Consolidated Balance Sheet of Xcel Energy Inc. as of March 31, 2002 
(incorporated by reference to Form IO-Q of Xcel Energy filed May 15,2002, 
File No. 1-3034) 

1.2 Consolidated Statement of Income of Xcel Energy for the period ended 
March.3 1, 2002 (incorporated by reference to Form 10-Q of Xcel Energy filed 
May 15, 2002, File No. 1-3034) 

ITEM VII. Information as to Environmental Effects. 

No Federal agency has prepared or is preparing an environmental impact statement with respect to the subject 
transactions. Reference is made to Item IV hereof regarding regulatory approvals with respect to the proposed transactions. 
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SIGNATURE 

Pursuant to the Requirements of the Public Utility Holding Company Act of 1935, the undersigned company has duly 
caused this statement to be signed on its behalf by the undersigned thereunto duly authorized. 

XCEL ENERGY MC. 

Is/ Gary R. Johnson 
Gary R. Johnson 
Vice President and General Counsel 

Date: July 11, 2002 
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EXHIBIT B-1 

STOCK PURCHASE AGREEMENT 

BETWEEN 

XCEL ENERGY INC., AS SELLER 

AND 

SOUTHWEST GAS CORPORATION, AS BUYER 

DATED: MAY 24, 2002 
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STOCK PURCHASE AGREEMENT 

This STOCK PURCHASE AGREEMENT (t1Agreement81), made as of the 24th day of 
May, 2002, is between XCEL ENERGY INC., a Minnesota corporation ("Xcel Energy" 
or "Seller") , and SOUTHWEST GAS CORPORATION, a California corporation ("Buyer") . 

WHEREAS, Black Mountain Gas Company, a Minnesota corporation ("Black 
Mountain"), owns and operates facilities to provide natural gas to consumers in 
Arizona and propane to consumers primarily in Arizona; 

WHEREAS, Xcel Energy owns 100% of all the outstanding capital stock in 
Black Mountain (the "Shares") ; and 

WHEREAS, Xcel Energy desires to sell and Buyer desires to purchase all 
of the Shares. 

NOW, THEREFORE, Xcel Energy and Buyer, in consideration of the mutual 
promises set forth in this Agreement, state, promise, and agree as follows: 

ARTICLE 1 
DEFINITIONS 

As used in this Agreement, the following definitions shall apply: 

IIACC" means the Arizona Corporation Commission. 

"Agreement" means this Agreement by and between Seller and Buyer, as 
amended or supplemented, together with all Exhibits and Schedules incorporated 
by reference or referred to herein. 

"Bond Sinking Fund" means the funds reserved on the balance sheet of 
Black Mountain as o f  the date o f  Closing for payments on the IDRBs which funds 
will be transferred to Xcel Energy prior to Closing. 

"Closing8I shall have the meaning as defined in Section 11.1 of this 
Agreement. 

"Closing Date" means the date and time of Closing. 

"Code" means the Internal Revenue Code of 1986, as amended. 

"Confidentiality Agreement" means the Confidential Nondisclosure 
Agreement, dated September 10, 2001 among Seller, Black Mountain and Buyer. 

"Determination of Taxability" means a determination by the Internal 
Revenue Service or by a court of competent jurisdiction in the United States 
that, as a result of the Buyer's purchase of Black Mountain's stock and 
subsequent operation of Black Mountain's existing gas facilities as an integral 
part of Buyer's existing gas operations in Arizona or the retirement, redemption 
or defeasance of the IDRBs, the interest payable on the IDRBs is includable for 
federal income tax purposes in the gross income of the owners thereof (other 
than an owner who is a "substantial 

1 3  



user" of the facilities financed thereby or a "related person" thereto within 
the meaning of Section 147(a) of the Internal Revenue Code). 

"Employee Benefit Plans" means all employee benefit plans (as defined 
in Section 3 ( 3 )  of ERISA, including, without limitation, any employee pension 
benefit plan as defined in Section 3 ( 2 )  of ERISA, and any employee welfare 
benefit plan as defined in Section 3(1) of ERISA) maintained or contributed to 
by Xcel Energy or Black Mountain in which the Employees are eligible to 
participate. 

"Employee Programs" means, other than Employee Benefit Plans, all of 
Xcel Energy's or Black Mountain's payroll practices, personnel policies, 
contracts, plans, and arrangements, if any, providing for bonuses, deferred 
compensation, retirement payments, profit sharing, incentive pay, commissions, 
vacation pay, or other benefits in which any Employees or their spouses and 
dependents participate, and all employment, severance, or other agreements with 
any director of Black Mountain or any Employee. 

"Employees" means employees of Black Mountain immediately prior to the 

"Encumbrance" means any mortgages, security interests, pledges, liens, 

Closing. 

charges, claims and encumbrances, including any leases, conditional sale, or 
other title retention agreements, easements, limitations, commitments, 
encroachments, restrictions, or encumbrances of any kind or nature whatsoever. 

"Environmental Law" means the federal Clean Water Act, the Resource 
Conservation and Recovery Act, the Comprehensive Environmental Response, 
Compensation and Liability Act, the Superfund Amendment and Reauthorization Act, 
the Safe Drinking Water Act, and the Toxic Substances Control Act, each as 
amended to the date hereof or any regulations thereunder, or any other 
applicable law relating to (a) the discharge, spill, disposal, emission, or 
other release of any Hazardous Substance; (b) any injury to or death of 
individuals or damage to or loss of property caused by or resulting from the 
presence of Hazardous Substances; or (c) the generation, storage, handling, 
location, disposal, or arranging for disposal of Hazardous Substances. 

"ERISA" means the Employee Retirement Income Security Act of 1974, as 
amended. 

"ERISA Affiliate" means any corporation or trade or business (whether 
or not incorporated) under common control or treated as a single employer with 
Xcel Energy or Black Mountain within the meaning of Section 414 (b) , 
(01 of the Code. 

(c) , (m) o r  

"Filings" means all reports, returns, registrations, statements, or 
applications together with any amendments required to be made with respect 
thereto, that were required to be filed with any Governmental Entity, including 
taxing authorities, except where the failure to file such reports, returns, 
registrations, applications, and statements has not had and is not reasonably 
expected to have a Material Adverse Effect on Black Mountain. 

"Governmental Entity!' means any court, administrative agency or 
commission, or other governmental authority or instrumentality, including, 
without limitation, IRS, SEC and ACC. 
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"Hazardous Substances" means (a) substances that are defined or listed 
in, or otherwise classified pursuant to, any Applicable Laws as "hazardous 
substances, 'I "hazardous materials, I' "hazardous wastes, I'toxic substances, 11 or 
any other formulation intended to define, list, or classify substances by reason 
of deleterious properties such as ignitability, corrosivity, reactivity, 
carcinogenicity, reproductive toxicity, or I'EP Toxicity"; (b) oil petroleum or 
petroleum derived substances and drilling fluids, produced waters, and other 
wastes associated with the exploration, development, or production of crude oil, 
natural gas, or geothermal resources; (c) any flammable substances or 
explosives, any radioactive materials, any hazardous wastes or substances, any 
toxic wastes or substances, or any other materials or pollutants which pose a 
hazard to any property of Black Mountain or to Persons on or about such 
property; and (d) asbestos, other than non-friable asbestos, and electrical 
equipment which contains any oil or dielectric fluid containing levels of 
polychlorinated biphenyls in excess of 50 parts per million. 

"IDRBs" means Industrial Development Revenue Bonds issued by a 
Governmental Entity for the benefit of Black Mountain. 

"IRSI' means the Internal Revenue Service. 

"Material Adverse Effect" are those that would have an adverse impact 
on the financial condition of Black Mountain exceeding Three Hundred Thousand 
Dollars ($300,000) . 

"Permitted Encumbrances" means all Encumbrances that are: 

(a) for Taxes or assessments, special or otherwise, either not due 
and payable or being contested in good faith and fully accrued or 
adequately provided for; 

(b) representing mechanics', materialmen's, carriers', 
warehousemen's, landlords' and other similar or statutory liens arising 
in the ordinary course of business and fully accrued or adequately 
provided for; or 

(c) rights of parties lawfully in possession and any other defect, 
exception to title, or easement or claim of easement which in all cases 
does not materially impair the use, operation, or value of the property 
to which it relates. 

ltPersongg means any individual, corporation, company, partnership 
(limited or general), joint venture, association, limited liability company, 
trust, or other entity. 

"Records1' means all records and original documents which pertain to and 
are utilized by Xcel Energy or Black Mountain to administer, reflect, monitor, 
evidence, or record information respecting Black Mountain or the conduct of 
Black Mountain including all such records and documents maintained on electronic 
or magnetic media. 

"Required Regulatory Approvals" means all approvals or consents of or 
Filings with any Governmental Entity required in order to consummate the 
transaction contemplated by this Agreement, all of which are listed on Schedules 
4 . 3  and 5.3. 

"SEC" means the United States Securities and Exchange Commission. 

3 15 



"Taxes" means all federal, provincial, territorial, state, municipal, 
local, foreign, or other taxes, imposts, rates, levies, assessments, and other 
charges including, without limitation, a l l  income, franchise gains, capital, 
real property, goods and services, transfer, value added, gross receipts, 
windfall profits, severance, ad valorem, personal property, production, sales, 
use, license, stamp, documentary stamp, recording, excise, employment, payroll, 
social security, unemployment, disability, estimated or withholding taxes, and 
all customs and import duties, together with any interest, additions, fines, or 
penalties with respect thereto or in respect of any failure to comply with any 
requirement regarding Tax Returns and any interest in respect of such additions, 
fines, or penalties. 

"Tax Returns" means any return, report, information statements, 
schedule, or other document (including any related or supporting infsrmation) 
with respect to Taxes, including any document required to be retained or 
provided to any Governmental Entity. 

"Transitioning Employees1, for the purposes of this Agreement is defined 
in paragraph Section 8.4 and described in Sections 8.4 through 8.6 

ARTICLE 2 
SALE OF BLACK MOUNTAIN 

Subject to the terms and conditions of this Agreement, at Closing, 
Seller shall sell, transfer, and deliver the Shares of Black Mountain to Buyer, 
and Buyer shall purchase and accept from Seller, all such Shares. 

ARTICLE 3 
PURCHASE PRICE 

Section 3.1 Purchase Price. [Filed confidentially with the Securities 
and Exchange Commission pursuant to Rule 104, 17 C.F.R.ss.250.104.1 

Section 3 . 2  Sales, Transfer, and Other Taxes. Any sales, transfer, 
purchase, use, real estate excise or similar Taxes which may be payable by 
reason of the sale, transfer, or conveyance of Black Mountain shall be borne by 
Buyer. 

ARTICLE 4 
REPRESENTATIONS AND WARRANTIES OF XCEL ENERGY 

Xcel Energy represents and warrants to Buyer as follows: 

Section 4.1 Corporate Existence and Powers of Xcel Energy. Seller is a 
corporation duly incorporated and validly existing under the laws of Minnesota. 
Black Mountain is a corporation duly incorporated and validly existing under the 
laws of Minnesota and is duly qualified to do business in all other states in 
which its operations require it to be qualified. Seller has all requisite power 
and authority to own Black Mountain and Black Mountain has the requisite power 
and authority to conduct its business in Arizona as now conducted. 

Section 4 . 2  Authority. Seller has all requisite corporate power and 
authority to execute and deliver this Agreement and to consummate the 
transaction contemplated by this 
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Agreement. The execution and delivery of this Agreement by Seller has been duly 
and validly authorized and, subject to execution and delivery of this Agreement 
by Buyer and receipt of Seller's Required Regulatory Approvals and Buyer's 
Required Regulatory Approvals, collectively referred to as the "Required 
Regulatory Approvals", constitutes a valid and binding obligation of Seller 
enforceable in accordance with its terms except as the same may be limited by 
applicable bankruptcy, insolvency, reorganization, moratorium, or similar laws 
affecting the rights of creditors generally, or by general equitable principles. 

Section 4.3 Required Regulatory Approvals and Filings. Except for the 
Required Regulatory Approvals listed on Schedules 4.3 and 5.3, no consent, 
approval, action, or filing with or notice to any Governmental Entity on the 
part of Xcel Energy or Black Mountain is required in connection with the 
execution, delivery, and performance of this Agreement or the consummation of 
the transaction contemplated hereby. 

Section 4.4 No Conflicts. Assuming the redemption, retirement or 
defeasance of the IDRBs as required by Section 6 . 4  hereof, and subject to 
receipt of the Required Regulatory Approvals, the execution and delivery of this 
Agreement and the consummation of the transaction contemplated hereby will not 
violate any law or regulation applicable to Xcel Energy or Black Mountain, or 
violate, conflict with, or result in breach of any provision of, or constitute a 
default under, or result in the termination of any provision of Xcel Energy's or 
Black Mountain's organizational documents, or any note, bond, mortgage, 
indenture, deed of trust, contract, lease or other instrument, obligation, or 
agreement of any kind to which Xcel Energy or Black Mountain is now a party 
which violation, conflict, breach or default would have a Material Adverse 
Effect; provided that the foregoing shall not apply to the loss of tax exempt 
status of the IDRBs or any violation of, conflict with, breach of or default or 
termination with respect to, any representations, warranties or covenants 
relating thereto, the sole remedy for which shall be the indemnity provided by 
Xcel Energy pursuant to Section 6.4. 

Section 4 . 5  Financial Statements of Black Mountain. The financial 
statements and financial information provided to Buyer by Seller regarding Black 
Mountain, including the information set forth in Schedule 4.5, were prepared by 
Black Mountain, which Records are maintained by Xcel Energy and Black Mountain 
in accordance with generally accepted accounting principles consistently 
applied. The financial information set forth in Schedule 4 . 5  is a fair and 
complete representation of the assets and liabilities of Black Mountain as of 
December 31, 2001. 

Section 4.6 Undisclosed Liabilities. Except as disclosed in Schedule 
4.6, Seller and Black Mountain have no material liabilities, debts, or 
obligations, fixed, accrued, contingent, or otherwise, relating to Black 
Mountain other than (a) current liabilities incurred in the ordinary course of 
business; (b) accounts payable incurred in the ordinary course of business; (c) 
obligations to be performed under existing contracts and permits; and (d) the 
IDRBs and inter-company debt identified in Section 3.1 of this Agreement. 

Section 4.7 Title to Real and Personal Propert'y. Except for Permitted 
Encumbrances and as set forth in Schedule 4 . 7 ,  Seller and/or Black Mountain has 
good and marketable title to the assets of Black Mountain free and clear of all 
Encumbrances. Neither Seller nor Black Mountain has received notice of any 
pending or threatened condemnation proceeding against the 
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real property identified in Schedule 4.7, and no such proceedings are pending 
or, to the knowledge of Seller after reasonable inquiry, threatened. 

Section 4 . 0  Property Used. With the exception of the leased vehicles 
and equipment referenced in Section 6.7 of this Agreement and as otherwise 
specified in this Agreement, all of the property that is primarily dedicated to 
or used by Black Mountain is included in the assets as reflected in the 
financial statements set forth in Schedule 4.5. Except for rights arising under 
existing contracts as of December 31, 2001, the assets and leased vehicles and 
equipment constitute all of the property necessary for the conduct of Black 
Mountain’s operations as currently conducted. All of the material items of 
tangible personal property included in the assets and the leased vehicles and 
equipment referenced in Section 6.7 are in good operating condition and repair, 
subject to normal wear and tear. 

Section 4.9 Construction of Facilities. Except as set forth in Schedule 
4.9, all of the facilities owned and operated by Black Mountain to provide 
natural gas and propane to consumers were at the time of installation, 
constructed and operated in compliance with all applicable provisions of 
safety-related rules promulgated by the United States Department of 
Transportation and the ACC and in conformity with all applicable industry 
construction and installation standards. 

Section 4.10 Contracts and Commitments. As applicable to Black 
Mountain, and except as identified in Schedule 4.10, neither Xcel Energy nor 
Black Mountain is a party to or bound by any oral or written (a) express 
contract for personal services or employment that is not terminable by Xcel 
Energy or Black Mountain on 60 days or less notice without liability or expense, 
or (b) contract not made in the ordinary course of business. Further, except as 
specified in each contract identified in Schedule 4.10, Xcel Energy and Black 
Mountain has in all material respects performed or are performing all 
obligations required to be performed by each of them, and neither Xcel Energy 
nor Black Mountain nor any other party thereto of which Xcel Energy or Black 
Mountain had notice in writing, is in default in any material respect under any 
such contract. 

Section 4.11 Employees OE Black Mountain. Except for the individuals 
listed on Schedule 4.11, as of the date hereof there are no other employees of 
Black Mountain. 

Section 4.12 Employees and Employee Benefit Plans. 

(a) All reasonably anticipated obligations of Xcel Energy and 
Black Mountain applicable to the Employees, whether arising by 
operation of law, by contract, by past custom, or otherwise for 
Employee Programs with respect to the services rendered by any of them 
through the date hereof have been paid or will be settled by Xcel 
Energy, without cost to Buyer. 

(b) With respect to the Employees, Xcel Energy has listed on 
Schedule 4.12(b) all Employee Benefit Plans and Employee Programs 
providing benefits or compensation to the Employees, as in effect as of 
the date hereof. 

(c) All accrued obligations of Xcel Energy and Black Mountain to 
Employees, whether arising by operation of law, by contract, by past 
custom or practice, 
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or otherwise, for payments by Xcel Energy or Black Mountain to trusts 
or other funds or to any governmental agency, with respect to Employee 
Benefit Plans, Employee Programs, or any other benefits for such 
employees with respect to their employment, through the date hereof, 
have been paid or adequate accruals therefor have been made on the 
Records of Xcel Energy and Black Mountain. 

(d) Except as disclosed in Schedule 4.12(b), neither Xcel Energy 
or Black Mountain, maintains or has any obligation to contribute to, or 
has in effect or has committed to adopt, any pension plan or any 
welfare plan in which any Employee participates. Further, none of the 
Employees participate in any "multi-employer pension plan" within the 
meaning of the Multi-employer Pension Plan Amendments Act of 1980, as 
amended. 

(e) The Employee Benefit Plans and Employee Programs available to 
Employees conform in all material respects to all applicable laws, 
including the applicable provisions of ERISA and the Code. All notices, 
reports, returns, applications, and disclosures required by applicable 
law for such plans and programs have in all material respects been 
timely made to the I R S ,  the U . S .  Department of Labor, the Pension 
Benefit Guaranty Corporation, any participants, any trustee, and any 
insurer. 

(f) Xcel Energy, Black Mountain, and their ERISA Affiliates have 
made all contributions required to have been made under all of the 
Employee Benefit Plans. 

(9) No Employee Benefit Plans or any trusts created thereunder, 
nor to the knowledge of Seller, after reasonable inquiry, any trustee 
or administrator thereof, has engaged in a transaction which may 
subject any Employee Benefit Plans, any such trusts, or any party 
dealing with such Employee Benefit Plans or any such trust, to the tax 
or penalty on prohibited transactions imposed by Section 4975 of the 
Code or to a civil penalty imposed by Section 502 of ERISA. 

(h) There are no material actions, claims, or lawsuits which have 
been asserted or instituted against the Employee Benefit Plans with 
respect to any current or former employees of Black Mountain other than 
routine claims for benefits, and to the knowledge of Seller, after 
reasonable inquiry there are no facts which could form a reasonable 
basis for such action, claim, or lawsuit, and to the knowledge of 
Seller, after reasonable inquiry no such action, claim, or lawsuit has 
been threatened. 

(i) Black Mountain has not agreed to indemnify any other party €or 
any liabilities or expenses which have been or may in the future be 
incurred by or asserted against such other party with respect to any 
Employee Benefit Plans. 

(1) Neither Xcel Energy, Black Mountain, nor any of their ERISA 
Affiliates has any unpaid liability in respect of any Employee for any 
contributions and/or premiums due under any Employee Benefit Plans or 
Employee Programs. 

, 

Section 4.13 Worker's Compensation. As applicable to Black Mountain, 
except as set forth in Schedule 4.13, Xcel Energy is not in default of any 
requirements under any applicable worker's compensation laws, and there are no 
pending or to the knowledge of Seller, after 
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reasonable inquiry, threatened worker's compensation claims against xcel Energy 
or Black Mountain or, to the knowledge of Seller, after reasonable inquiry any 
set of facts that would give rise to such a claim. 

Section 4.14 Labor Matters. There have not been any work stoppages, 
strikes, or other significant labor disputes at or pertaining to Black Mountain 
during the past three years and no such work stoppage, strike, or labor dispute 
is to the knowledge of Seller, after reasonable inquiry, threatened. Further, as 
to Employees, there are no pending or to the knowledge of Seller, after 
reasonable inquiry, threatened administrative claims regarding unfair labor 
practices, discrimination, or wages. 

Section 4.15 Legal Proceedings. Except as described in Schedule 4.15, 
there are no claims, actions, suits, inquiries, investigations or proceedings 
pending or to the knowledge of Seller, after reasonable inquiry, threatened 
relating to Black Mountain before any Governmental Entity. 

Section 4.16 Permits, Licenses, Tariffs, Certificates, and Franchises. 
Except for matters listed on Schedule 4.16, Xcel Energy and Black Mountain have 
all material permits, licenses, tariffs, certificates, franchises, and other 
governmental authorizations required to carry on Black Mountain's business as 
presently conducted, and, assuming ongoing proper action by the other party 
thereto or by the issuer thereof, all such permits, licenses, tariffs, 
certificates, franchises, and governmental authorizations are valid and in 
effect, 

Section 4.17 Compliance With Laws. As applicable to Black Mountain, 
Xcel Energy and Black Mountain have been and are in material compliance with all 
Laws, orders, rules, and regulations applicable to the ownership of Black 
Mountain and the conduct of its business, except (a) any past noncompliance that 
has been cured, and (b) any noncompliance that does not interfere with Black 
Mountain as an ongoing business. 

Section 4.18 Tax Matters. Xcel Energy and Black Mountain have duly 
filed with the appropriate governmental authorities all Tax Returns and tax 
reports due and required to be filed by Xcel Energy and Black Mountain with 
respect to Black Mountain, including all federal, foreign, state, local profits, 
income, sales, use, occupation, license, franchise, excise, real and personal 
property: employment, social security, withholding, employment insurance and 
other Taxes and have paid or accrued for the payment of all such Taxes due as of 
the date hereof. 

Section 4.19 Hazardous Substances. As applicable to Black Mountain, and 
except as described on Schedule 4.19, (a) Black Mountain is in compliance, in 
all material respects, with all terms and conditions of all material permits, 
licenses, and authorizations, as well as all other limitations, restrictions, 
conditions, standards, prohibitions, requirements, obligations, schedules, and 
time tables contained in or otherwise required by Environmental Laws; (b) there 
are no, and Xcel Energy and Black Mountain have received no notice of and has no 
knowledge of, past or present events, conditions, circumstances, activities, 
practices, incidents, or actions which may interfere with or prevent compliance 
or continued compliance with any Environmental Law, or otherwise give rise to 
any valid claim, action, demand, suit, proceeding, hearing, or investigation 
based on or related to the manufacture, processing, distribution, use, 
treatment, storage, disposal, transfer, or handling, or the emission, discharge, 
release or threatened release into the 
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environment of any Hazardous Substances by Xcel Energy and Black Mountain; and 
(c) there is no civil, criminal, or administrative action, suit, demand, claim, 
hearing, notice, demand letter, notice of violation, investigation, or 
proceeding pending or to the knowledge of Seller, after reasonable inquiry, 
threatened against Xcel Energy or Black Mountain relating in any way to any 
Environmental Laws. 

Section 4 . 2 0  Finders. Seller has not employed any finder or broker in 
connection with the transaction contemplated by this Agreement, and it has taken 
no action which would give rise to a valid claim €or a brokerage commission, 
finder's fee, or other like payment against Buyer. 

Section 4 . 2 1  No Material Adverse Effect. Since December 31, 2001 there 
has not been (a) any material adverse change in the operating performance of 
Black Mountain or the occurrence of any event, condition, or circumstance of any 
character which had or is reasonably likely to have a Material Adverse Effect on 
Black Mountain's .financial position, prospects, operations, or business; (b) any 
damage or destruction not fully covered by insurance (less applicable deductible 
provisions) materially and adversely affecting Black Mountain; (c) any labor 
dispute that has an adverse effect on Black Mountain; or (d) any sale, lease, 
transfer, exchange, or other disposition with respect to any of the assets, 
contracts, and permits, except in the ordinary course of business. 

Section 4 . 2 2  Disclosures. No information furnished by or on behalf of 
Xcel Energy to Buyer in this Agreement or any document referred to in this 
Agreement or any exhibit attached to this Agreement, contains any untrue 
statement of material fact. 

ARTICLE 5 
REPRESENTATIONS AND WARRANTIES OF BUYER. 

Buyer represents and warrants to Xcel Energy as follows: 

Section 5 . 1  Existence and Powers of Buyer. Buyer is a California 
corporation in good standing and duly qualified to do business in the state of 
Arizona. 

Section 5 . 2  Authority. Buyer has all requisite power and authority to 
execute and deliver this Agreement and to consummate the transaction 
contemplated by this Agreement. The execution and delivery of this Agreement by 
Buyer has been duly and validly authorized and, subject to execution and 
delivery o f  this Agreement by Xcel Energy and receipt of the Required Regulatory 
Approvals, constitutes the valid and binding obligation of Buyer enforceable in 
accordance with its terms except as the s,ame may be limited by applicable 
bankruptcy, insolvency, reorganization, moratorium, or similar laws affecting 
the rights of creditors generally, or by general equitable principles. 

Section 5.3 Governmental Approvals and Filings. Except for the Seller's 
Required Regulatory Approvals listed on Schedule 4.3, and Buyer's Required 
Regulatory Approvals listed on Schedule 5.3 no consent, approval, or action of, 
filing with, or notice to any Governmental Entity on the part of Buyer is 
required in connection with the execution, delivery, and performance of this 
Agreement or the consummation of the transaction contemplated hereby, except 
where the failure to obtain any such consent, approval, or action, to make any 
such filing, 
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or to give any such notice could not reasonably be expected to create a Material 
Adverse Effect as to Seller. 

Section 5.4 No Conflicts. Subject to receipt of the Required Regulatory 
Approvals, the execution and delivery of this Agreement and the consummation of 
the transaction contemplated hereby will not violate any material law or 
regulation applicable to Buyer, or violate, conflict with, or result in breach 
of or constitute a default under, or result in the termination of any provision 
of Buyer's organizational documents, or any note, bond, mortgage, indenture, 
deed of trust, contract, lease or other instrument, obligation, or agreement of 
any kind to which Buyer is now a party or by which any of its stocks may be 
bound or affected. 

Section 5.5 Finders. Buyer has not employed any finder or broker in 
connection with the transaction contemplated by this Agreement, and it has taken 
no action which would give rise to a valid claim for a brokerage commission, 
finder's fee, or other like payment against Xcel Energy. 

ARTICLE 6 
COVENANTS OF XCEL ENERGY 

Section 6.1 Conduct of Business. Except as otherwise required by law or 
by any Governmental Entity, until Closing, Xcel Energy and Black Mountain shall 
own and operate Black Mountain in accordance with past practices and shall not 
engage in material transactions relating to Black Mountain out of the ordinary 
and usual course of business as previously conducted. Without limiting the 
generality of the foregoing, Xcel Energy and Black Mountain will use 
commercially reasonable efforts, to the extent the officers of Xcel Energy and 
Black Mountain believe such action to be in the best interest of the operation 
of Black Mountain, to (a) keep available (subject to dismissals, retirements and 
necessary replacements in the ordinary course of business) the services of 
Employees of Black Mountain; (b) maintain salaries, bonuses, and all other forms 
of compensation consistent with past practices; (c) maintain the assets in good 
working order and condition, ordinary wear and tear excepted; and (d) maintain 
the good will of key customers, suppliers, and other Persons with whom Black 
Mountain otherwise has significant business relationships in connection with the 
ownership and operation of Black Mountain. 

Section 6.2 Insurance. Until Closing, Xcel Energy and/or Black Mountain 
shall continue to carry insurance currently in effect or in similar amounts 
related to the assets, insuring the assets against loss or damage by fire and 
other risks, and public liability, consistent with and in accordance with past 
practices; provided, however, that Xcel Energy and/or Black Mountain will not be 
required to renew insurance on similar terms if such renewal would require the 
payment of insurance premiums in excess of 200% of the current premiums. 

Section 6 . 3  Investigation by Buyer. Until Closing, Xcel Energy and 
Black Mountain will (a) allow Buyer and its authorized representatives full 
access, upon reasonable prior notice, during business hours, and consistent with 
the normal operation of Black Mountain, to the assets and to Xcel Energy and 
Black Mountain's books, files and Records relating to Black Mountain, and to 
such officers, Employees and agents of Xcel Energy and Black Mountain who have 
any responsibility for the operation of Black Mountain; and (b) furnish Buyer 
such financial and 
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operating data and other information with respect to Black Mountain, as Buyer 
may reasonably request, except to the extent that furnishing such information 
would violate any law, order, or contractual obligation applicable to Xcel 
Energy or Black Mountain or by which any of its assets is bound; provided that 
any information furnished hereunder will be subject to the Confidentiality 
Agreement. To the extent any such Records are either (i) used in connection with 
any of Seller's businesses other than Black Mountain or (ii) are subject to a 
confidentially agreement or other restrictions limiting Seller's ability to 
disclose them, Seller may present photo copies or other reproductions from 
which, in the case of Records referred to in clause (i), information solely 
concerning any of Seller's businesses other than Black Mountain has been deleted 
or in the case of Records referred to in clause (ii) all confidential 
information has been redacted. 

Section 6 . 4  Redemption of IDRBs. Seller shall take all steps necessary 
to preserve the tax-exempt status of the IDRBs by retiring, redeeming or 
defeasing the IDRBs prior to or concurrently with the Closing Date of this 
transaction. Any costs resulting from the retirement, redemption or defeasance 
of the IDRBs, including any liability upon the occurrence of a Determination of 
Taxability with respect to such bonds, shall be borne by Xcel Energy. Xcel 
Energy shall have no liability to Black Mountain or Buyer resulting from the 
loss of entitlement to deductions for interest expense in connection with the 
IDRBs for income tax purposes. Xcel Energy shall have no liability to Black 
Mountain or Buyer relating to or arising out of bonds other than the IDRBs, 
including industrial development revenue bonds of Buyer, which may result from 
the retirement, redemption or defeasance of the IDRBs. 

Section 6.5 Cooperation regarding Transitioning Employees. Before 
Closing, Seller shall grant Buyer: 

(a) Access to all Employees for purposes of interviewing; 
gathering employment information; ascertaining experience, training and 
job interest; and for extending offers of employment; and 

(b) Information requested by Buyer regarding Employee policies, 
procedures, Employee Benefit Plans, Employee Programs, and 
nonconfidential personnel and benefit Records; 

(c) Reasonable requests to communicate with Employees regarding 
terms and conditions of employment with Buyer; and 

(d) The right to have access to nonconfidential files and records 
pertaining to Employees in a manner and at a location most convenient 
to enable Buyer to effectuate the transfer of Employees. 

Section 6.6 Employee Benefit Plans and Employee Programs. Before 
Closing, Black Mountain and Xcel Energy shall perform such acts, execute such 
documents, and provide such notices as are reasonably necessary to effectuate 
the termination of Employees' participation in all Employee Benefit Plans and 
Employee Programs, with such termination to be effective immediately prior to 
Closing. Any related costs shall be borne by Xcel Energy. 
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Section 6.7 Real and Personal Property and Vehicle and Equipment 
Leases. Except as set forth on Schedule 6.7 hereto, prior to Closing, Seller 
shall transfer to Black Mountain (a) good and marketable title to all assets 
dedicated to or necessary for Black Mountain's operations, not currently owned 
by Black Mountain and (b) the title to all vehicles and equipment currently 
leased to Black Mountain by either Xcel Energy or any of Xcel Energy's 
affiliates or subsidiaries shall be transferred to Black Mountain free and clear 
of all Encumbrances. 

Section 6 . 8  Citizens' Agreement. Seller agrees that Black Mountain will 
formalize Black Mountain's agreement with Citizens to continue to operate in the 
Greenehaven area of Citizens' certificated service area and submit such 
agreement to the ACC for its approval prior to Closing. 

Section 6.9 Fulfillment of Conditions. Subject to the terms of this 
Agreement and fiduciary obligations under applicable law, Xcel Energy shall do 
all such acts and things as reasonably may be required to carry out Xcel 
Energy's obligations hereunder and to consummate and complete this Agreement. 

Section 6.10 Notification to Buyer of Changes. Xcel Energy or Black 
Mountain will give Buyer prompt written notice of any event, condition, or fact 
that would cause any of its representations and warranties in this Agreement to 
be untrue in any material respect or any other event or condition of any kind 
known to Xcel Energy pertaining to and having a Material Adverse Effect on the 
financial position, prospects, or operations of Black Mountain. 

ARTICLE 7 
COVENANTS OF BUYER; FULFILLMENT OF CONDITIONS 

Section 7.1 Fulfillment of Conditions. Subject to the terms of this 
Agreement and fiduciary obligations under applicable law, Buyer shall do all 
such acts and things as reasonably may be required to carry out Buyer's 
obligations hereunder and to consummate and complete this Agreement. 

Section 7.2 Propane Operation. Buyer intends to pursue the sale of 
Black Mountain's regulated and unregulated propane operations, and will so 
inform the ACC in securing Required Regulatory Approvals. Buyer will not 
initiate or conclude any such sales activity prior to Closing. Furthermore, 
Buyer shall not provide or otherwise disclose to any third party prior to 
Closing any confidential information relating to such propane operations without 
the expressed written consent of Xcel Energy or Black Mountain. 

Section 7.3 No Solicitation. Buyer covenants and agrees, except in 
accordance with the terms of this Agreement, that Buyer shall not until the 
later of (i) the Closing, or (ii) two years from the date hereof, directly or 
indirectly, solicit for employment or hire any employee of Black Mountain or 
Xcel Energy with whom the Buyer had contact or who became known to Buyer in 
connection with the consideration of the transactions related to this Agreement, 
provided, however, that the foregoing provision shall not prevent the Buyer from 
employing any such person who contacts the Buyer on his or her own initiative 
without any direct or indirect solicitation by or encouragement from the Buyer 
or who contacted the Buyer in response to a general advertisement. 
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aRTICLE 8 
OTHER AGREEMENTS 

Section 8.1 Regulatory Filings. Buyer and Seller shall cooperate and 
employ commercially reasonable efforts to promptly prepare and file all 
necessary documentation to obtain all necessary permits, consents, approvals, 
and authorizations from all Governmental Entities necessary or advisable in 
order to consummate the transactions contemplated by this Agreement. Each party 
shall have the right to review and approve in advance, with such approvals not 
to be unreasonably withheld, all Governmental Entity filings to be made by the 
other party in connection with the transactions contemplated by this Agreement. 

Section 8.2 Financial and Business Records. Within 30 days o f  Closing, 
Seller shall provide to Buyer all Records that relate to Black Mountain, 
including customer lists and billing records, financial statements, subsidiary 
ledgers, tax records, personnel and payroll records of the Employees, manuals, 
system maps, rights-of-way, property titles, qualifications and training 
records, operation and maintenance records, engineering design plans, blue 
prints and as-built plans, specifications procedures and similar items relating 
specifically to Black Mountain. Further, Seller shall provide all information 
and affidavits sufficient to substantiate the Black Mountain current pipeline 
maximum allowable operating pressures including material records, pressure 
recording charts and pressure test records. To the extent any such Records are 
susceptible to duplication and are either (i) used in connection with any of 
Seller's businesses other than Black Mountain or (ii) are required by law to be 
retained by Seller, Seller may deliver photo copies or other reproductions from 
which, in the case of Records referred to in clause (i), information solely 
concerning any of Seller's businesses other than Black Mountain has been 
deleted. 

Section 8.3 Employee Benefit Plans or Employee Programs. Nothing 
contained in this Agreement shall be construed as an assumption of or covenant 
to assume any of the obligations of Black Mountain or Xcel Energy for the 
Employee Benefit Plans and Employee Programs. Employees shall no longer continue 
accruing further rights, interests, or entitlements under such plans or programs 
after Closing. 

Section 8 . 4  Employment by Buyer. Prior to Closing, Buyer shall extend 
conditional offers o f  employment with Southwest Gas Corporation or any of its 
subsidiaries to Employees, not otherwise identified on Schedule 8 . 4 ,  subject to 
successful completion of pre-employment interviews, drug screenings and 
background investigations. If a conditional offer is accepted by such an 
Employee (with such Employees referred to for purposes of Article 8 as 
"Transitioning Employees"), employment with Southwest Gas Corporation or any of 
its subsidiaries shall become effective immediately after Closing. Buyer shall 
use commercially reasonable efforts to place Transitioning Employees in 
positions having duties and functions most closely approximating duties and 
functions of the positions held by Employees on the date of Closing. Employment 
with Southwest Gas Corporation or any of its subsidiaries shall supercede 
employment with Black Mountain and/or Xcel Energy. Buyer will not illegally 
terminate or discriminate against any such Employee in its employment or hiring 
practices at or prior to Closing. 
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Section 8.5 Pay and Benefits For Transitioning Employees. Transitioning 
Employees placed into positions having scheduled wage rates will be paid no 
lower than entry level rate scheduled for that position and, for Transitioning 
Employees being placed into unscheduled positions, such employees shall receive 
compensation within the authorized range for the position into which they are 
placed. Transitioning Employees shall receive and participate in benefits and 
benefit plans available to all of Buyer's employees having like employment 
status in similar positions. 

Section 8.6 Health Benefits. Notwithstanding any other provisions in 
this Article 8, all Employees (other than Employees listed on Schedule 8.4) 
(including Transitioning Employees) shall be provided by Buyer effective as of 
the Closing Date with coverage under health plans as currently provided by Buyer 
to its employees, without exclusion of or limitation as to any pre-existing 
conditions covered immediately prior to Closing under the health plans provided 
by Seller to the Employees. 

Section 8.7 Tax Election. The parties agree to make, within 120 days 
following the Closing, a simultaneous joint Section 338(h)(10) election on IRS 
Form 8023 and on their Tax Returns regarding the sale of Black Mountain to 
Buyer. 

Section 8.8 Opportunity to Participate. In the event of a Determination 
of Taxability, Buyer shall give Xcel Energy written notice and Xcel Energy may 
at its sole expense participate, either directly or in the name of Black 
Mountain. Buyer shall cause action to be taken, including the giving of powers 
of attorney, as shall be necessary to enable Xcel Energy to participate in 
proceedings in the name of Black Mountain. 

ARTICLE 9 
CONDITIONS TO OBLIGATIONS OF BUYER 

The obligations of Buyer under this Agreement are subject to the 
satisfaction, on or prior to the Closing Date, of the following conditions: 

Section 9.1 Representations, Warranties, and Covenants of Xcel Energy. 
Except as otherwise would not be reasonably likely to have a Material Adverse 
Effect, each representation and warranty made in this Agreement by Xcel Energy 
shall be true in all material respects on and as of the Closing Date, unless 
waived in writing by Buyer, as though those representations and warranties were 
made on and as of the Closing Date (except for representations and warranties 
that expressly speak only as of a specific date or time which need only be true 
and correct as of such date and time), and as of the Closing Date, Xcel Energy 
shall have complied in all material respects with all covenants made by it in 
this Agreement. 

Section 9 . 2  Required Regulatory Approvals. Required Regulatory 
Approvals shall have been obtained and be in effect as of the Closing Date, all 
on terms which, in all material respects, (including without intending any 
limitation, the post-Closing rates and charges and the terms and conditions of 
service and cost recovery authorized by the ACC) are reasonably acceptable to 
Buyer, and Buyer shall have advised Xcel Energy to that effect. At a minimum, 
regulatory approvals shall be obtained from the ACC and SEC. Xcel Energy shall 
secure 
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regulatory approval in every jurisdiction they operate in which approval of this 
transaction is required. 

Section 9.3 Third Party Consents. Xcel Energy shall have obtained the 
written consent of third parties, including Governmental Entities, in form and 
substance reasonably satisfactory to Buyer and its counsel, necessary for 
consummation of the transaction contemplated by this Agreement, other than those 
which, if not obtained, would not, in the aggregate, have a Material Adverse 
Effect on the value of Black Mountain. 

Section 9.4 Opinion of Counsel for Xcel Energy. Xcel Energy shall have 
delivered to Buyer an opinion of its General Counsel and special counsel for 
Xcel Energy, dated as of the Closing Date, substantially in the form of and to 
the effect set forth in Schedule 9.4 hereto. 

Section 9 . 5  Litigation. As of the Closing Date, there shall not be in 
effect any order, decree, or injunction of a court of competent jurisdiction 
restraining, enjoining, or otherwise prohibiting the consummation of the 
transaction contemplated by this Agreement (each party agreeing to use its 
reasonable best efforts, including appeals to higher courts, to have any such 
order, decree, or injunction set aside or lifted), and no action shall have been 
taken, and no statute or regulation shall have been enacted, by any Governmental 
Entity in the United States which would prevent the consummation of such 
transaction. 

Section 9.6 Certified Resolutions. Xcel Energy has delivered to Buyer 
copies of resolutions adopted by Xcel Energy's Board of Directors, certified as 
of the Closing Date by the Secretary or an Assistant Secretary of Xcel Energy, 
authorizing the execution and delivery of this Agreement and the performance by 
Xcel Energy of its obligations under this Agreement. 

Section 9.7 Officer's Certificate. Xcel Energy has delivered to Buyer a 
certificate, dated as of the Closing Date and signed by one of its duly 
authorized officers, stating that the conditions set forth in Sections 9.1, 9 . 2 ,  
and 9 . 3  have been fulfilled. 

ARTICLE 10 
CONDITIONS TO OBLIGATIONS OF XCEL ENERGY 

The obligations of Xcel Energy under this Agreement are subject to the 
satisfaction on or prior to the Closing Date, of the following conditions: 

Section 10.1 Representations, Warranties, and Covenants of Buyer. 
Except as otherwise would not be reasonably likely to have a Material Adverse 
Effect, each representation and warranty made in this Agreement by Buyer, shall 
be true in all material respects on and as of the Closing Date, unless waived in 
writing by Xcel Energy, as though those representations and warranties were made 
on and as of the Closing Date, and as of the Closing Date, Buyer shall have 
complied in all material respects with all covenants made by it in this 
Agreement. 

Section 10.2 Required Regulatory Approvals. Required Regulatory 
Approvals shall have been obtained and be in effect as of the Closing Date, all 
on terms which, in all material respects are reasonably acceptable to Xcel 
Energy, and Xcel Energy shall have advised Buyer to that effect. At a minimum, 
regulatory approvals shall be obtained from the ACC and SEC. 
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Section 10.3 Opinion of Counsel for Buyer. Buyer shall have delivered 
to Xcel Energy an opinion of Robert M. Johnson, counsel for Buyer, dated as of 
the Closing Date, substantially in the form of and to the effect as set forth in 
Schedule 10.3 hereto. 

Section 10.4 Litigation. As of the Closing Date, there shall not be in 
effect any order, decree, or injunction of a court of competent jurisdiction 
restraining, enjoining, or otherwise prohibiting the consummation of the 
transaction contemplated by this Agreement (each party agreeing to use its 
reasonable best efforts, including appeals to higher courts, to have any such 
order, decree, or injunction set aside or lifted), and no action shall have been 
taken, and no statute or regulation shall have been enacted, by any Governmental 
Entity in the United States which would prevent the consummation of such 
transaction. 

Section 10.5 Certified Resolutions. Buyer has delivered to Xcel Energy 
copies of resolutions adopted by Buyer's Board of Directors, certified as of the 
Closing Date by the Secretary or an Assistant Secretary of Buyer, authorizing 
the execution and delivery of this Agreement and the performance by Buyer of its 
obligations under this Agreement. 

Section 10.6 Officer's Certificate. Buyer has delivered to Xcel Energy 
a certificate, dated as of the Closing Date and signed by one of its duly 
authorized officers, stating that the conditions set forth in Sections 10.1 and 
10.2 have been fulfilled. 

ARTICLE 11 
CLOSING 

Section 11.1 Time and Place. The closing of the transaction 
contemplated by this Agreement (the I'Closing") will take place at the offices of 
Southwest Gas Corporation, in Las Vegas, Nevada, at 12:OO noon, Pacific Time, on 
the fifth (5th) business day following the receipt of the last of the Required 
Regulatory Approvals or at such other place, at such other time, or at such 
later date, as Buyer and Xcel Energy agree in writing. Such date is herein 
called the "Closing Date." The transfer of the outstanding capital stock shall 
be effective as of 11:59:59 p.m. Pacific Time on the Closing Date. 

Section 11.2 Further Assurances. From time to time after Closing, each 
party, upon the request of the other party, shall without further consideration, 
execute, deliver, and acknowledge all such further instruments of transfer and 
conveyance and do and perform all such other acts and things as either party may 
reasonably require to more effectively carry out the intent of this Agreement. 

ARTICLE 12 

INDEMNITIES 
SURVIVAL OF REPRESENTATIONS, WARRANTIES, COVENANTS, AND 

Section 12.1 Survival. All representations, warranties, covenants, and 
provisions for indemnification contained in this Agreement, and all liability 
therefor, shall survive the Closing for a period of one (1) year except for the 
representations, warranties, covenants and provisions for indemnification 
provided in Sections 4.12, 4.18, 4.19, 6.4 and 9.1 (to the extent relating to 
the representations and warranties provided in Sections 4.12, 4.18 and 4.19) 
involving Taxes, environmental, ERISA, and IDRBs which shall survive the Closing 
for a period of five ( 5 )  years. 
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Section 12.2 Limitations. No claim may be asserted by either party, 
following Closing, for the breach of any representations, warranties, covenants, 
or agreements contained in this Agreement, unless and until the aggregate amount 
of either party's claims thereunder exceeds $300,000 and shall not exceed a 
cumulative maximum of 50% of the Purchase Price. 

Section 12.3 PIPECO. Notwithstanding any provision in this Agreement to 
the contrary, Seller shall indemnify Buyer for any tax obligation or other 
claims arising out of the PIPECO sales or transaction use tax dispute, but 
Seller will retain the right to defend, at its sole cost, such claim. Buyer 
shall promptly notify Seller of any communication from PIPECO or any other party 
regarding such claims. The indemnity obligation shall not be subject to any 
limitations otherwise set forth in this Agreement. 

Section 12.4 Indemnification by Seller. Except as provided herein and 
subject to the limitations provided in Sections 12.1 and 12.2 hereof, Seller 
shall indemnify, defend, and hold harmless Buyer, including its former, present, 
and future officers, directors, employees, agents, shareholders, contractors, 
subcontractors, licensees, invitees, attorneys, and all heirs, representatives, 
successors, and assigns from and against any loss caused by or arising out of: 

(a) Any breach or default in the performance by Seller of any 
covenant or agreement of Seller contained in this Agreement; 

(b) Any breach of any warranty or representation made by Seller 
herein or in any schedule or exhibit hereto, or in any certificate or 
other instrument delivered by or on behalf of Seller pursuant hereto; 
or 

(c) Any liability arising out of any and all actions, suits, 
proceedings, claims, demands, judgments, costs, and expenses incident 
to any of the foregoing. 

Section 12.5 Indemnification by Buyer. Except as provided herein and 
subject to the limitations provided in Sections 12.1 and 12.2 hereof, Buyer 
shall indemnify and hold harmless Seller, including its former, present, and 
future officers, directors, employees, agents, shareholders, contractors, 
subcontractors, licensees, invitees, attorneys, and all heirs, representatives, 
and its successors and assigns from and against any loss caused by or arising 
out of: 

(a) Any breach or default in the performance by Buyer of any 
covenant or agreement of Buyer contained in this Agreement; 

(b) Any breach of warranty or representation made by Buyer herein 
or in any schedule or exhibit hereto, or in any certificate or other 
instrument delivered by or on behalf of Buyer pursuant hereto; 

(c) Any liability arising out of Buyer's ownership of and Black 
Mountain's operations after Closing; 

(d) Any liability resulting from illegal termination or 
discrimination against employees arising out of employment and hiring 
practices of Buyer, including actions communicated to employees by 
Buyer prior to Closing; or 
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(e) Any liability arising out of any and all actions, suits, 
proceedings, claims, demands, judgments, costs, and expenses incident 
to any of the foregoing. 

Section 12.6 Environmental Response. In the event that Buyer shall be 
required by, or pursuant to any consent decree entered into with, any 
Governmental Entity having jurisdiction or the lawful order of a court of 
competent jurisdiction, to perform any removal, response, or remedial action 
covered by Seller's representations and warranties in Section 4.19 and subject 
to the limitations provided in Sections 12.1 and 12.2 hereof: 

(a) Buyer shall immediately give written notice of such order or 
decree to Seller and Seller shall have a period of sixty (60) days 
within which to elect to perform such removal, response, or remedial 
action itself or to reimburse Buyer for the cost thereof; provided, 
however, if the order or decree requires a response by Buyer in less 
than sixty (60) days, then Seller shall make its election within such 
period as may allow Buyer to respond to the order or decree in timely 
fashion; 

(b) If Seller elects to perform such removal, response, or 
remedial action itself, it shall have the exclusive right to negotiate 
all elements of the work with the Governmental Entity, and shall have 
such easements and rights of access to Black Mountain as may be 
necessary to complete the work; provided, however, that (i) Seller and 
Buyer will consult in good faith to assure that the work, to the extent 
practicable, will not unduly interfere with Buyer's operations and will 
be appropriate to the uses of the property involved; (ii) Seller shall 
indemnify and hold harmless Buyer and its successors and assigns from 
and against any loss where such loss arises in connection with or 
incident to the entry upon, occupation of, or activities with respect 
to Black Mountain by Seller, its agents, or contractors; (iii) in 
addition, Seller covenants and agrees to pay in full for all materials 
affixed and to pay in full all Persons who perform labor upon such 
property, and not to permit or suffer any mechanics' or materialman's 
lien of any kind or nature to be enforced against the property for any 
work done or materials furnished thereon at the instance or request or 
on behalf of Seller; and (iv) Seller agrees to indemnify and hold 
harmless Buyer against and from any and all liens, claims, demands, 
costs, and expenses of whatsoever nature in any way connected with or 
growing out of such work done, labor performed, or materials furnished. 

Section 12.7 Indemnification Procedures. Whenever a Person is or may be 
entitled to receive indemnity under any provision of this Agreement, such Person 
(the "Indemnitee") shall promptly notify the party who is or may be obligated to 
provide indemnity (the ltIndemnitorll) in writing of any matter which relates or 
may relate to a claim for indemnity arising under this Agreement. The Indemnitor 
may contest and defend in good faith any claim of third parties covered by this 
Section, provided such contest is made without cost or prejudice to the 
Indemnitee, and provided that within ten (10) days of the Indemnitor's receipt 
of notice of such claim, the Indemnitor notifies the Indemnitee of its desire to 
defend and contest such claim. The Indemnitee shall reasonably cooperate with 
the Indemnitor in its investigation and response to any third party claim. If 
the Indemnitor does not notify the Indemnitee of its desire to contest the 
claim, the Indemnitor shall reimburse the Indemnitee on demand for any payment 
actually made by the Indemnitee at any time after the Closing Date with respect 
to any claim, demand, obligation, liability, loss, cost, damage, or expense to 
which the obligation of indemnity relates. 
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ARTICLE 13 
TERMINATION 

Section 13.1 Termination. This Agreement may be terminated and 
abandoned at any time on or prior to the Closing Date if: 

(a) The parties agree in writing to terminate this Agreement; or 

(b) The Closing Date shall not have occurred prior to April 30, 
2003, if (and only if) the party seeking termination is not in breach 
or default in any material respect of any of its representations, 
warranties, covenants, or agreements contained in this Agreement. 

Section 13.2 Effect of Termination. Upon termination pursuant to this 
Article 13, this Agreement will become void and of no further force and effect, 
except that, in the event either party commits a breach of this Agreement or 
otherwise fails to use reasonable best efforts to fulfill its obligations, the 
other party shall be entitled to the remedy of specific performance in addition 
to any and all other available legal or equitable remedies (including but not 
limited to damages). 

ARTICLE 14 
EXPENSES 

Whether or not the transaction contemplated hereby is consummated, each 
of the parties hereto will pay, except as otherwise provided herein, its own 
expenses, income and other Taxes, and costs (including, but not limited to, the 
fees, disbursements, and expenses of its attorneys, accountants, and 
consultants) incurred by it in negotiating, preparing, closing, and carrying out 
this Agreement and the transaction contemplated by this Agreement. 

ARTICLE 15 
NOTICES 

All notices or other communications regarding this Agreement which 
either party may be required or desire to give to the other party shall be in 
writing, and shall be deemed to have been duly given when given by personal 
service, facsimile, e-mail, registered or certified mail, or overnight courier 
to the Person and at the addresses specified below, or to such other Person at 
such other address as may be substituted by notice given as provided herein. 

If to Xcel Energy: 

with a copy to: 

Xcel Energy Inc. 
800 Nicollet Mall, 30th Floor 
Minneapolis, Minnesota 55402 
Attentian: Paras Shah 

Director, Business 
Development, 
Acquisitions and 
Divestitures 

Xcel Energy Inc. 
800 Nicollet Mall, 30th Floor 

19 

31 



Minneapolis, Minnesota 55402 
Attention: General Counsel 

If to Buyer: 

with a copy to: 

Southwest Gas Corporation 
5241 Spring Mountain Road 
P.O. Box 98510 
Las Vegas, Nevada 89193-8510 
Attention: Edward A. Janov 

Vice President/Chief 
Accounting Officer 

Southwest Gas Corporation 
5241 Spring Mountain Road 
P.O. Box 98510 
Las Vegas, Nevada 89193-8510 
Attention: Robert M. Johnson 

Assistant General 
Couns e 1 

Either party may change the address to which notices are to be 
addressed by giving the other party notice in the manner herein set forth. 

ARTICLE 16 
PUBLIC ANNOUNCEMENTS AND RELEASES 

Except as otherwise required by law, neither party to this Agreement 
will make nor cause to be made any public announcement or release concerning 
this Agreement or the transaction contemplated hereby without the prior written 
consent of the other party to this Agreement. 

ARTICLE 17 
OTHER MATTERS 

Section 17.1 Governing Law. The validity, interpretation, and 
performance of this Agreement will be determined in accordance with the laws of 
the state of Arizona applicable to contracts made and to be performed wholly 
within that state, except to the extent that a dispute arises which is subject 
to the jurisdiction of the ACC in which case the dispute will be submitted to 
and presided over by the ACC. 

Section 17.2 Venue. Any action arising out of or related to this 
Agreement shall be brought in the Superior Court in Maricopa County, Arizona 
except to the extent that the enforcement of any provision of this Agreement 
regarding regulated utility operations which shall be filed and decided by the 
ACC . 

Section 17.3 Counterparts. This Agreement may be executed in 
counterparts, each of which will be deemed an original, but all of which 
together shall constitute but one and the same instrument. 

Section 17.4 Schedules. The glossary, schedules, and exhibits attached 
hereto and the other documents to be delivered pursuant hereto are hereby made a 
part of this Agreement as if set forth in full herein. 
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Section 17.5 Successors and Assigns. This Agreement will be binding 
upon Xcel Energy and Buyer and their respective successors and assigns, except 
that no right, benefit, or obligation hereunder may be assigned by either party 
without the prior written consent of the other party. 

Section 17.6 Entire Agreement. This Agreement contains the entire 
agreement between the parties hereto with respect to its subject matter and 
supersedes all negotiations, prior discussions, agreements, arrangements, and 
understandings, written or oral, relating to the subject matter of this 
Agreement. 

Section 17.7 Construction and Interpretation. The table of contents and 
the headings of the Articles, Sections, and subsections are for convenience only 
and shall not affect the meaning o f  this Agreement. Unless the context o f  this 
Agreement or the Schedules hereto clearly requires otherwise, (a) the words 
llincludesll and llincludingqq are used without limitation, and (b) the word "orr1 
will have the inclusive meaning represented by the phrase "and/or." No 
presumption will apply in favor o f  any party to this Agreement in the 
interpretation of this Agreement or the resolution of any ambiguity in any 
provision hereof. 
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IN WITNESS WHEREOF, each of the parties has caused this Agreement to be 
duly executed and delivered as of the day and year first above written. 

SELLER : BUYER : 

XCEL ENERGY INC. SOUTHWEST GAS CORPORATION 

By : 
Richard C. Kelly 
Vice President 

By : 
Michael 0. Maffie 
President/Chief Executive Officer 
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SOUTHWEST GAS CORPORATION EXHIBIT D-1 

June 6, 2002 

Docket Control 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, AZ 8 5 0 0 7 - 2 9 9 6  

Re : Application for Approval of Acquisition Plan 
and, if Appropriate, Waiver of Selected 
Provisions of the Affiliate Rules 

Southwest Gas Corporation (Southwest) herewith submits for filing an original 
and ten copies of the above-referenced Application. Certain portions of the 
Appendix to the Application deemed to be confidential have been redacted. 
Unredacted copies are being provided to Arizona Corporation Commission 
Regulatory Operations Staff and the Residential Utility Consumer's Office. 

Very truly yours, 

/s/ Debra S .  Jacobson 

Debra S. Jacobson 
Director/Government and State Regulatory Affairs 

Enclosures 
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SOUTHWEST GAS CORPORATION EXHIBIT D-1 

June 6, 2002 

Chairman William A. Mundell 
Commissioner Jim Irvin 
Commissioner Marc Spitzer 
Arizona Corporation Commission 
1200 West Washington Street 
Phoenix, Arizona 85007 

Re : APPLICATION FOR APPROVAL OF ACQUISITION PLAN AND, IF APPROPRIATE, 
WAIVER OF SELECTED PROVISIONS OF THE AFFILIATE RULES 

Dear Commissioners: 

Southwest Gas Corporation ("Southwest1I) respectfully applies €or 
approval of an acquisition plan, by the terms of which, inter alia, Southwest 
would succeed to the ownership of Black Mountain Gas Company ("Black Mountain"), 
facilities of which are utilized to provide natural gas and propane service 
within the state of Arizona as a public service corporation ("Public Service 
Corporationu1) within the contemplation of s s .  3 of Article XV of Arizona's 
Constitution. 

Background 

1. Southwest, a California corporation, is a Public Service 
Corporation, and Southwest is certificated by the Arizona Corporation 
Commission ("Commission") to provide natural gas service within the 
state of Arizona. 

2. Black Mountain, a Minnesota corporation, is a Public Service 
Corporation, and Black Mountain is certificated by the Commission to 
provide natural gas and propane service within the state of Arizona. 

3 .  Xcel Energy Inc. (llXcelfl), a Minnesota corporation, owns one 
hundred percent [loo%] of the outstanding shares of stock ("Shares") in 
Black Mountain. 

4 .  Southwest and Xcel have executed a stock purchase agreement 
("Stock Purchase Agreement") by the terms of which, inter alia, 
Southwest has agreed to purchase and Xcel has agreed to sell the 
Shares. The Appendix to this Application is a copy of the Stock 
Purchase Agreement. 
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Components of the Acquisition Plan 

5 .  

6. 

7 .  

8. 

9. 

Southwest's acquisition of the Shares requires Commission 
permission pursuant to A.R.S.ss. 40-285.D, which provides as follows: 

D. A public service corporation shall not purchase, acquire, 
take or hold any part o f  the capital stock of any other public service 
corporation organized or existing under the laws of this state without 
a permit from the commission. 

Southwest's acquisition of the Shares may constitute the 
utilization of "utility funds to form a subsidiary" within the 
contemplation of A.A.C. R14-2-804.B.3 and, accordingly, either 
Commission prior approval or waiver may be required. 

Southwest's acquisition of the Shares may constitute the 
organization of a Holding Company within the contemplation of A.A.C. 
R-14-3-803 and, for that reason, either Commission approval or waiver 
may be required. 

Under the Acquisition Plan, Southwest intends to own the 
Shares for a limited period of time [i.e., no more than twelve (12) 
months subsequent to consummation of the Stock Purchase Agreement] 
prior to having all of the assets of Black Mountain transferred to 
Southwest and dissolving Black Mountain; accordingly, Commission 
approval is required to have the assets of Black Mountain transferred 
to Southwest by virtue of A.R.S. s s .  40-285.A and Commission approval 
or waiver may be required by virtue of A.A.C. R14-3-804.B.3 for the 
reason that the dissolution may constitute the divestiture of an 
"established subsidiary. I' 

Southwest's acquisition of the Shares, the subsequent transfer 
of Black Mountain's assets to Southwest and the dissolution of Black 
Mountain are referred to collectively in this Application as the 
"Acquisition Plan. 

Rates, Charges and Terms and Conditions of Service Post-Consummation 

10. Under the Acquisition Plan, Black Mountain's current margin 
rates would remain in effect unless and until changed in the next 
'general rate case. If the transfer of Black Mountain's assets to 
Southwest and the dissolution of Black Mountain were not to have 
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occurred at the time of the filing of an application in the next 
general rate case by either Southwest or Black Mountain, the filing 
would be made on a consolidated basis in order to have uniform rates 
established for Southwest and the Cave Creek Division of Black 
Mountain. 

11. Under the Acquisition Plan, the gas cost balancing accounts of 
Southwest and the Cave Creek Division of Black Mountain would be 
combined and Southwest's gas cost rates would be applicable in the Cave 
Creek Division. 

12 * Under the Acquisition Plan, except as provided in paragraph 
no. 10 above, all of Southwest's charges and terms and conditions of 
service would be applicable in the Cave Creek Division of Black 
Mountain; and, in the Page Division, Black Mountain's current charges 
and terms and conditions of service would continue unless and until 
changed in the next general rate case. 

13. Under the Acquisition Plan, Southwest would ensure that any 
and all commitments made by Black Mountain prior to consummation of the 
Stock Purchase Agreement including, without limitation, commitments 
associated with customer deposits and line extension advances, are 
honored by Southwest and Black Mountain. 

14. Under the Acquisition Plan, Southwest would ensure that all of 
the terms and conditions associated with franchises granted to Black 
Mountain by any municipality or county are adhered to by Southwest and 
Black Mountain prior to the dissolution of Black Mountain and by 
Southwest subsequent to the dissolution of Black Mountain. 

Propane Facilities 

15 * In addition to the facilities utilized by Black Mountain to 
provide propane service as a Public Service Corporation, Black Mountain 
owns and operates facilities to provide a propane service which is not 
subject to Commission jurisdiction. Specifically, the facilities are 
the trucks and appurtenant facilities utilized to deliver propane other 
than through pipeline facilities. It is Southwest's intention to 
dispose of all of the propane facilities, both the 
Commission-jurisdictional facilities as well as the non-utility 
facilities, as soon as practicable post-consummation and no later than 
twelve (12) months following consummation of the Stock Purchase 
Agreement. As contemplated by A.R.S. ss. 40- 
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285.A, Southwest intends to seek, by separate application, Commission 
approval of any transfer of Commission-jurisdictional facilities. 

Commission Approval of the Acquisition Plan 

16. Within the contemplation of A.R.S. s s .  40-285.D and SS. 
40-285.A, respectively, the Commission is requested to permit Southwest 
to acquire the Shares and to authorize the subsequent [i.e., within 
twelve (12) months following consummation of the Stock Purchase 
Agreement] transfer of Black Mountain's assets to southwest including, 
inter alia, the certificates of public convenience and necessity 
granted to Black Mountain by the Commission. 

17. Within the contemplation of A.A.C. R14-2-804.B.3, to the 
extent required, the Commission is requested to approve Southwest's 
acquisition of the Shares and the subsequent [i.e., within twelve (12) 
months fol.lowing consummation of the Stock Purchase Agreement] 
dissolution of Black Mountain. 

18. Within the contemplation of A.A.C. R14-2-803, to the extent 
required, the Commission is requested to approve the organization of a 
Holding Company for the limited purpose set forth in the Acquisition 
Plan. 

19. In the alternative, with respect to A.A.C. R14-2-804.B.3 and 
R14-2-803, Southwest requests that the Commission waive compliance 
pursuant to A.A.C. R14-2-806.A. The requested waiver is in the public 
interest. 

20. Insofar as approval is sought, within the contemplation of 
A.A.C. R14-2-803 and R14-2-804.B.3, implementation of the Acquisition 
Plan (a) would not impair the financial status o f  Southwest, (2) would 
not otherwise prevent Southwest from attracting capital at fair and 
reasonable terms and (3) would not impair the ability of Southwest to 
provide safe, reasonable and adequate service. 
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Communication 

Communications regarding this Application should be addressed to: 

SOUTHWEST GAS CORPORATION 

Edward S. Z u b  
Southwest Gas Corporation 
P . O .  Box 98510 
Las Vegas, NV 89193-8510 
Tel: 702-876-7324 
Fax: 702-364-3392 
E-mail: ed.zub@swgas.com 

Andrew W. Bettwy 
Southwest G a s  Corporation 
P.O. Box 98510 
Las Vegas, NV 89193-8510 

Fax: 702-252-7283 
E-mail: andy.bettwy@.swgas.com 

Tel: 702-876-7107 

XCEL ENERGY 

John Reiber 
Black Mountain Gas Company 
P.O. Box 427 
Cave creek, AZ 85327 
Tel: 480-488-3402 x213 
Fax: 480-488-1678 
E-mail: iohn.reiber@xcelenergy.com 

mailto:ed.zub@swgas.com
mailto:andy.bettwy@.swgas.com
mailto:iohn.reiber@xcelenergy.com
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Timothy Berg 
Theresa Dwyer 
Fennemore Craig, P.C. 
3003 North Central Avenue 
Suite 2600 
Phoenix, AZ 85012 

Fax: 602-916-5621 
E-mail: tberg@fclaw.com 

Tel: 602-916-5421 

tdwyer@fclaw.com 

Conclusion 

For all of the foregoing reasons, the Commission is urged to conclude 
that approval of the implementation of the Acquisition Plan, with or without the 
requested waiver, (1) would not impair the financial status of Southwest, (2) 
would not otherwise prevent Southwest from attracting capital at fair and 
reasonable terms and ( 3 )  would not impair the ability of Southwest to provide 
safe, reasonable and adequate service. 

Southwest urges the Commission to proceed as expeditiously as 
practicable with the processing of this Application. 

Respectfully, 

/ s /  Edward S. Zub 

Edward S. Zub 
Executive Vice President/ 
Consumer Resources & Energy Services 
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STATE OF NEVADA 

COUNTY OF CLARK 
V E R I F I C A T I O N  

I, Edward S. Zub, Executive Vice President/Consumer Resources & Energy 
Services of Southwest Gas Corporation ("Southwest"), having been first duly 
sworn, hereby state upon oath as follows: 

1. I am authorized by Southwest to make the statements set forth 
in this Verification; 

2. I have read the foregoing Application for Approval of 
Acquisition Plan and, If Appropriate, Waiver of Selected 
Provisions of the Affiliate Rules; and 

3 .  To the best of my knowledge, information and belief, all of 
the statements made in the foregoing Application for Approval 
of Acquisition Plan and, If Appropriate, Waiver of Selected 
Provisions of the Affiliate Rules are true, complete and 
correct. 

FURTHER AFFIANT SAYETH NAUGHT. 

SUBSCRIBED and SWORN to before me by Edward S. Zub this 6th day of 
June, 2002. 

My commission expires: 
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EXHIBIT F-1 

July 11, 2002 

Securities and Exchange Commission 
450 5th Street, N.W. 
Washington, DC 20549 

Re : Form U-1 Application-Declaration 
Sale of Black Mountain Gas Company 

Ladies and Gentlemen: 

I deliver this opinion to you for filing as Exhibit F to the 
Application-Declaration referenced above (the "ApplicationI1) seeking authority 
by the Securities and Exchange Commission (the t*Commissionll) under the Public 
Utility Holding Company Act of 1935, as amended (the ftActlt) for Xcel Energy Inc. 
("Xcel Energy" or the "Applicant") to sell all of the issued and outstanding 
stock of Black Mountain Gas Company ("Black Mountain") to Southwest Gas 
Corporation ("Southwestu1), all as more fully described in the Application (the 

. 

I have acted as counsel to the Applicant in connection with the filing 
of the Application. All capitalized terms used herein but not defined herein 
shall have the meaning ascribed to them in the Application. 

I am a member of the bar of Minnesota, the place o f  organization of 
Xcel Energy and Black Mountain. I am not a member of the bar of any other state 
of the United States in which Black Mountain is qualified to do business and do 
not hold myself out as an expert in the laws of such states, although I have 
consulted and will consult with counsel to the Applicant who are experts in such 
laws. For purposes of this opinion, to the extent I deemed necessary, I have 
relied on advice from counsel employed or retained directly or indirectly by the 
Applicant. 

In connection with this opinion, I or attorneys in whom I have 
confidence, have examined originals or copies, certified or otherwise identified 
to my satisfaction, of such records and such other documents, certificates and 
corporate or other records as I have deemed necessary or appropriate as a basis 
for the opinions expressed in this letter. In my examination, I have assumed the 
genuineness of all signatures, the Legal capacity of all persons, the 
authenticity of all documents submitted to me as originals, the conformity to 
original documents of documents submitted to me as certified or photostatic 
copies and the authenticity of the originals of such copies. As to various 
questions of fact material to such opinions, I have, when relevant facts were 
not independently established, relied upon statements contained in the 
Application. 

The opinions expressed below are limited to the Applicant and subject 
to the following assumptions, qualifications, limitations, conditions and 
exceptions: 

(a) The Commission shall have duly entered an appropriate order or 
orders with respect to the proposed Transaction, as described in the 
Application, permitting the Application to become effective under the Act and 
the rules and regulations thereunder, and the proposed Transaction is 
consummated in accordance with the Application and the Commission's orders. 
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(b) No act or event other than as described herein shall have occurred 
subsequent to the date hereof which would change the opinions expressed below. 

(c) Applicant will at the time of the proposed Transaction be validly 
incorporated or a validly formed business entity in the jurisdiction in which it 
is domiciled. 

(d) No opinion is given with respect to the securities or "blue sky" 
laws of any jurisdiction. 

Based upon the foregoing and subject to the assumptions, 
qualifications, limitations, conditions and exceptions set forth herein, it is 
my opinion that, with respect to the Applicant, in the event the proposed 
Transaction is consummated in accordance with the Application: 

(a) all state laws applicable to the proposed Transaction will have 
been complied with; and 

(b) the consummation of the proposed Transaction will not violate the 
legal rights of the holders of any securities issued by the Applicant. 

I hereby consent to the filing of this opinion as an exhibit to the 
Application. 

Very truly yours, 

/ s /  Gary R .  Johnson 

Gary R. Johnson 
Vice President and General Counsel 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
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EXHIBIT G 

FORM OF NOTICE OF PROPOSED TRANSACTIONS 

SECURITIES AND EXCHANGE COMMISSION 

(Release No. 35 ; 70- 1 

Filings under the Public Utility Holding Company Act of 1935 ('IAct") 

Xcel Energy Inc. ("Xcel" or the "Company") 

, 2002 

Notice is hereby given that the following filing(s) has/have been made 
with the Commission pursuant to provisions of the Act and rules promulgated 
under the Act. All interested persons are referred to the application(s1 and/or 
declaration(s) for complete statements of the proposed transaction(s1 summarized 
below. The application(s) and/or declaration(s1 and any amendments is/are 
available for public inspection through the Commission's Office of Public 
Reference. 

Interested persons wishing to comment or request a hearing on the 
application(s) and/or declaration(s) should submit their views in writing 
by , 2002 to the Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549-0609, and serve a copy on the relevant applicant(s) and 
or declarant(s) at the address(es1 specified below. Proof of service (by 
affidavit or, in the case of an attorney at law, by certificate) should be filed 
with the request. Any request for hearing should identify specifically the 
issues of fact or law that are disputed. A person who so requests will be 
notified of any hearing, if ordered, and will receive a copy of any notice or 
order issued in the matter. After said date, the application(s) and/or 
declaration(s), as filed or as amended, may be granted and/or permitted to 
become effective. 

Xcel Energy Inc. ("Xcel Energy"), 800 Nicollet Mall, Minneapolis, 
Minnesota, 55402, a registered public utility holding company, has filed an 
application-declaration under Section 12(d) of the Act and Rules 44  and 54 under 
the Act. 

Xcel Energy requests authority to sell and transfer substantially all 
of the issued and outstanding stock (the IIStockl~) of Black Mountain Gas Company 
("Black Mountain"), a Minnesota corporation and public utility company under the 
Act providing natural gas and propane service to customers within the State of 
Arizona, to Southwest Gas Corporation ("Southwest"), a California corporation 
providing gas service to more than 1.4 million customers, businesses and 
industries in Arizona, Nevada and parts of California. Xcel Energy and Southwest 
entered into a Stock Purchase Agreement (the lfAgreementtq) dated May 2 4 ,  2 0 0 2  
pursuant to which Southwest will pay Xcel Energy a certain amount of cash 
consisting of a base price plus an additional amount necessary to redeem, retire 
or defease prior to closing of the transaction certain long-term debt of Black 
Mountain currently outstanding. Xcel Energy states that the consideration to be 
paid by Southwest pursuant to the Agreement was the subject of arms-length 
negotiations. 

For the Commission, by the Division of Investment Management, pursuant 
to delegated authority. 

46 


	DEFINITIONS
	Sale of Black Mountain
	Purchase Price
	Section 3.1 Purchase Price
	Section 3.2 Sales Transfer and Other Taxes

	ARTICLE 4 Representations and Warranties of Xcel Energy
	Section 4.1 Corporate Existence and Powers of Xcel Energy
	Section 4.2 Authority
	Section 4.3 Required Regulatory Approvals and Filings
	No Conflicts
	Financial Statements of Black Mountain
	Undisclosed Liabilities
	Title to Real and Personal Property
	Property Used
	Section 4.9 Construction of Facilities
	Section 4.10 Contracts and Commitments
	Section 4.11 Employees of Black Mountain
	Section 4.12 Employees and Employee Benefit Plans
	Section 4.13 worker's Compensation
	Section 4.14 Labor Matters
	Section 4.16 Permits Licenses Tariffs Certificates and Franchises
	Section 4.17 Compliance With Laws
	Section 4.18 Tax Matters
	Section 4.19 Hazardous Substances
	Section 4.20 Finders
	Section 4.21 No Material Adverse Effect
	Section 4.22 Disclosures

	ARTICLE 5 Representations and Warranties of Buyer
	Section 5.1 Existence and Powera of Buyer
	Secti0.n
	Authority

	Section 5.3 Governmental Approvals and Filings

	ARTICLE 6 Covenants of Xcel Energy
	Conduct of Business
	Insurance
	Investigation by Buyer
	Redemption of IDRBs
	Section 6.5 Cooperation regarding Transitioning Employees
	Section 6.6 Employee Benefit Plans and Employee Programs
	Section 6.1 Real and Personal Property and Vehicle and Equipment Leases
	Section 6.9 Citizens™ Agreement
	Section 6.9 Fulfillment of Conditions
	Section 6.10 Notification to Buyer of Changes

	Covenants of Buyer; Fulfillment of Conditions
	Section 7.1 Fulfillment of Conditions
	propane Operation
	No Solicitation

	Agreements
	Regulatory Filings
	Financial and Business Records
	Programs
	Employment by Buyer
	For Transitioning Employees
	Health Benefits
	Section 8.1 Tax Election
	Opportunity to Participate

	ARTICLE 9 Conditions to Obligations of Buyer
	Section 9.1 Representations Warranties and Covenants of Xcel Energy
	Required Regulatory Approvals
	Section 9.3 Third Party Consents
	Section 9.4 Opinion of Counsel for Xcel Energy
	Section 9.5 Litigation
	Section 9.6 Certified Resolutions
	Section 9.7 Officer's Certificate

	ARTICLE 10 Conditions to Obligations of Xcel Energy
	Representations Warranties and Covenants of Buyer
	Required Regulatory Approvals
	Section 10.3 Opinion of Counsel for Buyer
	Section 10.4 Litigation
	Section 10.5 Certified Resolutions
	Section 10.6 Officer's Certificate

	ARTICLE 11 Closing
	Section 11.1 Time and Place
	Section 11.2 Further Assurances

	ARTICLE 12 Survival of Representations Warranties Covenants and Indemnities
	Section 12.1 Survival
	Section 12.2 Limitations
	Section 12.3 PIPECO
	Section 12.4 Indemnification by Seller
	Section 12.5 Indemnification by Buyer
	Environmental Response
	Section 12.7 Indemnification Procedures

	ARTICLE 13 Termination
	Section 13.1 Termination
	Effect Of Termination

	Section

	ARTICLE 14 Expenses
	ARTICLE 15 Notices
	Public Announcements and Releases

	ARTICLE
	Matters
	Governing Law
	Venue
	Counterparts
	Schedules
	Successors and Assigns
	Entire Agreement
	Construction and Interpretation


