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DOCKET NO. 22396

APPLICATION OF GCEC TECHNOLOGIES 
§ 
PUBLIC UTILITY COMMISSION

FOR A CERTIFICATE OF OPERATING
§ 

AUTHORITY



§ 

OF TEXAS

ORDER NO. 1

ENTERING PROTECTIVE ORDER, 

ESTABLISHING PROCEDURAL SCHEDULE,

AND DETERMINING FILING AND SERVICE PROCEDURES
On April 11, 2000, GCEC Technologies (the Applicant) filed an application under § 54.101 of the Public Utility Regulatory Act, Tex. Util. Code Ann. (Vernon 1998 and Supp. 2000) (PURA) for approval of a Certificate of Operating Authority (COA) to provide facilities-based and resold telecommunications services within the geographic area of the entire state of Texas.  Under PURA § 54.103, the Public Utility Commission of Texas (the Commission) is required to act on the petition within 60 days after filing, unless the Commission finds that good cause exists to extend the 60-day period.  The 60-day period in this docket ends June 9, 2000.  At present, the docket is scheduled for consideration by the Commission in an open meeting on June 8, 2000.

This order sets out the procedures the parties shall follow and includes the deadlines for intervention, General Counsel recommendation, and request for referral to the State Office of Administrative Hearings (SOAH)/filing of a stipulation (see Attachment).  In addition, attached is the generic protective order signed by the Commissioners and used in Commission SPCOA/COA proceedings.  This protective order shall govern the use of all confidential materials in this case.

The Applicant shall, within 5 days of the filing of the application with the Commission, provide a copy of the application to the Advisory Commission on State Emergency Communications, Ms. Rhonda Leschber, 333 Guadalupe St., Suite 2-212, Austin, Texas 78701-3942, telephone number 512-305-6932, fax number 512-305-6937, e-mail address rhonda.leschber@acsec.st.tx.us, and provide proof of notice to the Commission.

If the Applicant currently operates in one or more states other than Texas, the Applicant shall identify each such state, and provide for each state, the total number of customers it serves, the number and type of complaints received, if any, and resolutions of those complaints.

The Commission shall publish notice in the Texas Register in accordance with the attached procedural schedule.  A copy of the notice is attached to this Order.

ORA will verify that the name under which the Applicant has requested that the COA be issued will not duplicate a name already being used by an existing COA holder or be so similar to a name currently being used to create confusion.  The Applicant shall be notified of any conflicts or duplications and shall submit a new name, if required, with the Commission no later than May 2, 2000.

Additionally, the Office of Customer Protection is required to file a complaint history report on the Applicant and its affiliates, if any.  The recommendation shall be filed no later than April 25, 2000.
This case has been assigned Docket No. 22396 by the Commission.  All pleadings filed in this case shall use this docket number.

I.  Filing and Service Procedures

A.
Filing

Parties shall file ten (10) copies of all pleadings.  Pleadings and other filings shall be deemed filed when the proper number of legible copies are presented to the Commission’s Filing Clerk for filing. Faxing documents to the Commission does not constitute filing.  P.U.C. PROC. R. 22.71(c).

The procedures regarding filing specified in Subchapter E of the Commission’s procedural rules apply in this proceeding, unless otherwise specified.  Parties are expected to know those procedures and comply with them fully.

B.
Service
A copy of any document filed with the Commission must also be served on all parties as provided by P.U.C. PROC. R. 22.74(a).  Documents hand-delivered to the Commission must be served on all parties, filed with the Commission filing clerk, and file‑stamped prior to delivery.

To expedite this proceeding, the parties are strongly urged to serve pleadings, briefs, and other documents in this docket by hand‑delivery, FAX, overnight courier, or electronic means, as opposed to service by mail.

All mail sent to the parties by the Commission will be sent by first class mail, unless the party requests express mailing and provides an express mail account number.  Parties seeking to arrange express mailing should contact Ms. Jan Heidmann at (512) 936-7160.

All parties shall provide their current telephone and facsimile number, if available, to all other parties and the Commission by filing and serving all parties with such numbers.  Each party is responsible for providing the Commission and all parties with current address, telephone, and facsimile information if such information changes.  The telephone and facsimile numbers will be placed on the service list for the convenience of the parties.  Parties are responsible for updating their own service lists to reflect changed information and the addition of other parties, if any.

Because of budgetary constraints, only one address per party will be included on the official service list maintained by the Commission.  The parties may agree to serve more than one representative per party.  Corrections to the service list should be directed to Ms. Heidmann.

C.
Filing Deadline Procedures
Filings at the Commission shall occur by 3:00 p.m. on the date in question unless otherwise specified.  P.U.C. PROC. R. 22.71(g).

Parties are encouraged to engage in negotiations.  The conduct of negotiations, however, does not relieve the parties of their obligation to meet filing deadlines.  Failure to meet such deadlines may subject a party to sanctions specified in P.U.C. PROC. R. 22.161.

D.
Assumptions Regarding Time of Receipt
To the extent it is necessary to make an assumption regarding the time of receipt of a document, the following guidelines shall apply.  Service on a party by agent or by courier receipted delivery shall be complete upon delivery to the agent or courier.  Service on a party by facsimile transmission shall be complete upon actual receipt by the recipient's telecopier or facsimile transfer machine. Under P.U.C. PROC. R. 22.74(b), service on a party by mail shall be complete upon deposit of the document, enclosed in a wrapper properly addressed, stamped and sealed, in a post office or official depository of the United States Postal Service

Under P.U.C. PROC. R. 22.74(c), a return receipt or affidavit of any person having personal knowledge of the facts shall be prima facie evidence of the facts shown thereon relating to service.

1.
Hand Delivery

If a document has been served in person or by agent, the Commission will assume that the document was received on the date of filing.

2.
Courier Receipted Delivery

If a document was served by courier receipted delivery, the Commission will assume that the document was received no later than the day after filing.

3.
Facsimile Transmission

If a document is served by facsimile transmission before 3:00 p.m., on a work day, the Commission will assume that the document was received on that day; otherwise, the Commission Examiner will assume that the document was received on the next work day.

4.
Regular Mail, Certified Mail, Or Registered Mail

If a document has been sent by regular mail, certified mail, or registered mail, the Commission will assume that it was received no later than three days after filing.

E.
Motions for Continuance or Cancellation of a Proceeding or Extension of a Deadline
Motions for continuance shall be governed by the requirements of P.U.C. PROC. R. 22.79.  If a continuance or extension of a deadline is sought, the motion shall propose a new date or dates and shall indicate whether the parties contacted agree on the new date or dates.  If the continuance requires an extension of the 60-day deadline in this docket, the requesting party shall indicate this in its motion for continuance and state good-cause why the deadline should be extended.  More than two requests for continuance or extension are discouraged.  The requesting party shall make all reasonable efforts to provide all required information to satisfy the Commission rules for technical and financial qualification.  Failure to provide information after a good cause exception has been granted, may subject the application to abatement or dismissal.

The Commission will not contact parties to ascertain their positions or to negotiate dates.  In the absence of a ruling by the Commission, a contested motion for continuance, cancellation, or extension is not granted and the existing schedule remains in place.

F.
Responses to Motions and Other Pleadings
Unless otherwise specified, responses to any motion or other pleading shall be filed within three working days from the filing of the pleading to which the response is made. Failure to file a timely response will be considered acquiescence to the relief requested.  Rulings will be based on the written pleadings unless the Commission determines that oral argument is necessary.

II.  Deadline for Intervention

Motions to intervene shall be filed by Wednesday, May 3, 2000.  Motions to intervene shall demonstrate the movant's standing to intervene under P.U.C. PROC. R. 22.103.  Motions to intervene shall be served on all parties, and shall include a certificate of service.  Movants for intervention shall immediately enjoy all the rights and bear all the obligations of party status unless and until their motions to intervene are denied.  

III.  Discovery

A.
Exclusive Formal Discovery Method
Due to the extreme time constraints imposed on the Commission, the parties and the Commission by the statutory deadline, parties may obtain formal discovery only through depositions by oral examination.  Depositions shall be taken at a time and place agreed upon by the parties or ordered by the Commission.  The parties are strongly advised to agree as to the date and time for depositions.

Nothing in this order prohibits the parties from engaging in informal requests for information (RFIs), although the Commission will not resolve any disputes arising from the informal discovery process.

B.
In Camera Review
To the extent an in camera inspection is necessary, the in camera inspection will be governed by P.U.C. PROC. R. 22.144(g), although the Commission may establish deadlines for pleadings which differ from those set by the procedural rule.  Documents submitted for in camera review SHALL NOT BE FILED WITH THE COMMISSION FILING CLERK but should be hand-delivered to the Commission.  If they are filed with the Commission filing clerk, even inadvertently, the documents may not be physically removed from the Commission.  Further, any claim to privilege or exemption could be found to have been waived by such filing with the Commission filing clerk.  At the time the documents are submitted for in camera review, the objecting party shall file sworn affidavits setting out the facts necessary to support the explanation and the privilege or exemption that is claimed.  The affidavits will be public documents and as such shall be filed with the Commission filing clerk and served upon the propounding party.

Should the Commission determine, following an in camera review, that a document is not privileged or exempt, the Commission will stay the order for three full working days to allow the party claiming the privilege or exemption to appeal that order.

IV.  Procedural Schedule


The parties shall adhere to the following procedural schedule in this docket.  Unless this case becomes contested it is to be handled administratively by the Commission. 


Intervention Deadline 


May 3, 2000


Office of Regulatory Affairs Recommendation

May 11, 2000


Deadline for Request for Referral


to SOAH or Filing of Stipulation


May 11, 2000

If it appears that this application will be contested and a hearing necessary, the parties will be required to submit a list of contested issues setting forth the reasons for their disputing the application (see Section V.).  

V.  Hearing on the Merits

In the event a party requests a hearing on the merits, the contesting party shall file a request for a referral to SOAH along with a list of those issues it contests and the grounds for contesting.  The party shall clearly and succinctly identify any contested issue; any issues so identified constitute the only issues which can be addressed in the hearing.  

VI.  Ex Parte Communications

Ex parte communications with the Commission are prohibited.  Parties should undertake to communicate with the Commission only through written documents filed with the Commission and served on all parties.


SIGNED AT AUSTIN, TEXAS the ______ day of April, 2000.





PUBLIC UTILITY COMMISSION OF TEXAS






_________________________________________








MELENE R. DODSON








ADMINISTRATIVE LAW JUDGE








OFFICE OF POLICY DEVELOPMENT
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DOCKET NO. 22396

PROCEDURAL SCHEDULE

Filing date


4-11-00

Commission requests Texas Register to notice application 


4-13-00

Office of Customer Protection to file Complaint History Report
4-25-00



Applicant files name resolution, if needed
5-2-00



Texas Register Publication
4-28-00



Intervention and comment deadline
5-3-00



ORA Recommendation
5-11-00



Deadline for Request for Referral




To SOAH or Filing of Stipulation
5-11-00

Proposed Order issued
5-19-00



Exceptions to Proposed Order
5-30-00



OM to approve or deny application
6-8-00



Day 60
6-9-00
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� If the parties determine at an earlier date that the case needs to be referred to SOAH then they shall immediately file a request with the Commission.  Requests should be accompanied by an agreed day-to-day extension of the jurisdictional deadline.





