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INITIAL COMMENTS OF NUCOR STEEL ON OPD DRAFT FINANCING ORDER OF MARCH 30, 2000

Nucor Steel, a division of Nucor Corporation, submits these comments on the OPD Draft Financing Order of March 30, 2000, as instructed by Mr. Journay’s cover memorandum of that date.  

I.
Introduction

Nucor understands that this opportunity to offer comments was not intended for rearguing the issues decided by the Commission at its Open Meetings.  As a result, although Nucor disagrees with a number of the decisions on the cost allocation and rate design issues, we will leave those disagreements to another time and/or forum.  Instead, Nucor’s comments will attempt to highlight two issues apparently not specifically addressed by the Commission, but important in the resolution of this case.  

First, our comments concentrate primarily on what we believe is a significant omission in the proposed Order – the failure to identify how Regulatory Asset Recovery Class (“RARC”) membership is determined throughout the restructuring process.  Secondly, Nucor asks that the Commission affirmatively clarify and require that generation-related investment tax credits (“ITCs”) and regulatory liabilities, which have not been accounted for in this Docket, be used to offset stranded costs in Docket No. 22350 (SOAH Docket No. 473-00-1015), Application of TXU Electric Company for Approval of Unbundled Cost of Service Rate Pursuant to PURA §39.201 and Public Utility Commission Substantive Rule § 25.344.  
II.
The Draft Financing Order and Attached Tariff Should Include Provisions to Specifically Classify and Tag Customers as Members of Certain Regulatory Asset Recovery Classes for Transition Cost Allocation Purposes

One of the key elements missing from the Draft Financing Order and accompanying Rate TC is an explanation of how and when customers will be identified as members of particular RARCs for purposes of allocating transition cost charges (“TCs”).  The only identification of RARC membership is by the bundled TXU Electric rate schedules that presently exist.  The tariff does not indicate whether customers can switch classes, nor does the tariff specify how the rate class determination will be made after the existing rate schedules no longer apply (e.g., post- 1/1/2002).  

This shortcoming originated in TXU Electric’s initial design for its rough equivalent – Rate RARC – and was discussed in detail by Nucor’s expert witness, Dr. Dennis W. Goins, in his direct testimony.  Although the draft Order does not presently resolve this issue, RARC membership is a key issue that must be determined before TCs are assigned and collected.  As Dr. Goins noted in discussing TXU Electric’s proposed Rate RARC:

[It] does not specify how customers will be assigned to regulatory asset recovery classes while the rate is effective.  As a result, the rate creates customer uncertainty and an incentive for customers to game the system by switching to rate schedules associated with regulatory asset recovery classes that have the lowest Regulatory Asset Allocation Factors.  For example, under TXU Electric’s proposed regulatory asset recovery classes, a firm service, high voltage industrial customer would have an incentive to switch to Noticed Interruptible Service since the RAAF for NI service is lower than the RAAF for High Voltage service.

Nucor Ex. 3 at 9.  This omission in TXU Electric initial draft Rate RARC has continued in the Draft Financing Order’s Rate TC and poses a number of problems.

The first problem is at what point in time and how to classify TXU Electric’s existing customers by appropriate RARC.  A sub-problem is how to tag existing customers who switch rate schedules and, as a result, potentially switch classes.  Dr. Goins suggested that both problems could be solved by assigning existing customers to a specific RARC on the basis of the principal rate schedule under which most of the customer’s load was served as of May 1, 1999.  Id. at 11.  This benchmark coincides with the date set by Section 39.252(b)(1) of the Texas Utilities Code for determining responsibility of present and future retail customers within a utility’s geographical certificated service area for stranded cost recovery payments, as is noted in FOF 78 of the Draft Financing Order.  Of course another date, such as the date of this Order or some later date could be used.  Under this approach, existing customers are assigned to RARCs based on historical service, as are any customers who switch service after the date specified by the Commission and included in the tariff.  This is a straightforward approach to the first part of the RARC classification problem.

The second problem is at what point in time and how to classify new customers first taking service between May 1, 1999 and January 1, 2002.  This group of customers must be addressed separately because they have been and/or will be taking traditional service under historical utility tariffs after responsibility for stranded cost recovery payment has been set, but before electric service is actually restructured, following which time there will be no regulated utility generation supply and thus, no traditional tariffs.  This problem can be resolved by adopting Dr. Goins’ suggestion that:

[A n]ew customer served after May 1, 1999 (or another date fixed by the Commission) be assigned to a specific regulatory asset recovery class on the basis of the principal rate schedule under which most of the customer’s load would have been served [had the customer been taking service] as of May 1, 1999.

Nucor Ex. 3 at 11.  We believe that the simplest way of assigning a customer to a RARC during this period would be to apply Dr. Goins’ suggested methodology to all applicants for new service at the time the application is approved.  Since, due to the rate freeze, utility tariffs in place on May 1, 1999 will be in place through 2001, it should be relatively easy to assign TC responsibility to these new customers.

The third and final problem is at what point in time and how to classify customers taking service beginning on or after January 1, 2002 by RARC.  This problem is more thorny because, after January 1, 2002, assuming a restructured market is in place, as expected, there will be no more utility electric supply tariffs.  Thus, the methodology of matching a customer by traditional rate schedule with a RARC will no longer exist.  (In other words, since a new customer after 2001 cannot take service under the TXU rate schedules identified in the draft Rate TC – they will no longer be in effect – another method is necessary to properly classify these customers.)  

Dr. Goins’ proposed solution was to assign new post-restructuring customers to a RARC “on the basis of the principal rate schedule under which most of the customer’s load would have been served as of May 1, 1999.”  Id.  This methodology assumes a judgment call must be made by one of the players in the restructured market to match the type of service received from a REP with the most closely matching service offered by TXU Electric on May 1, 1999.  This determination should be made by the T&D utility, which will be in the best position to make consistent evaluations as to how to match individual REP service offerings with traditional utility services and tariffs.  The T&D utility also has less of a stake in the outcome of this decision, since it does not ultimately keep the TC payments and is not competing for the new customer’s business, and thus is better situated than the REP to make this determination.  

The issue of RARC membership is not only critical to the individual customer (whose stranded cost responsibility is determined by the class to which the customer is assigned), but also to all other customers in the class.  For this reason, it is critically important that the procedure for RARC class assignment be absolutely clear.  Under the method of cost allocation and rate design adopted by the proposed Order (true-up by class and use of forecasted sales, approaches that Nucor objected to), assignment of a customer to a given class spreads the cost recovery assigned to the class over that customer’s billing determinants as well.  Thus, intra-class load growth is extremely valuable to the other class members.       

Nucor believes that Dr. Goins’ approach to RARC assignment provides at least one reasonable solution to the omission of such methodology in the Draft Financing Order.  It is absolutely clear that some entity will have to use some methodology to assign customers to RARCs and that Rate TC cannot go forward without making such provision.  Accordingly, we have included as Attachment A a marked-up version of the relevant portions of Rate TC with changes that will implement Dr. Goins’ proposal.  We also have attached as Attachment B suggested changes to the Findings of Fact that address our additions to Rate TC.  Nucor urges careful consideration of the problem of RARC assignment and suggests that adopting our recommendations will alleviate this potential stumbling block. 

III.
The Commission Should Specifically Provide that Generation-related Investment Tax Credits and Regulatory Liabilities Will Be Accounted for in the Determination of Stranded Costs in Docket No. 22350.

In his direct testimony, Nucor’s expert witness, Dr. Jay Zarnikau, highlighted uncertainties and concerns related to the disposition of generation-related investment tax credits and regulatory liabilities, given TXU Electric’s proposal in this docket and its position that these items could not be used to offset regulatory assets.  Dr. Zarnikau indicated that the ITCs and regulatory liabilities could be used to offset regulatory assets in the securitization request and that “it would have been helpful if TXU Electric had addressed some of these uncertainties prior to filing their application for securitization.”  Nucor Ex. 2 at 19-20.  He recommended that the Commission require TXU Electric to seek letter rulings on both normalization issues that would clarify whether or not ITCs and regulatory liabilities may be used to offset regulatory assets and stranded costs.  Id. at 20-21.  Resolution of this issue potentially benefits ratepayers significantly, since TXU Electric’s witness, Mr. Moseley, estimated that ITCs and regulatory liabilities might amount to as much as $700 million.  TXU Electric Ex. 5 at 4-5.  Nucor is concerned that this potentially valuable benefit to ratepayers not be permitted to fall by the wayside, but that the Commission’s Order clearly specify that these items be used to offset stranded costs in the upcoming stranded cost proceeding.  (It is important that TXU Electric have no basis for arguing that the failure to resolve the issue in this docket somehow precludes the Commission from addressing the issue in the upcoming docket.)  

Nucor has not yet had time to evaluate TXU Electric’s multi-volume application in P.U.C. Docket No. 22350 (SOAH Docket No. 473-00-1015) to determine whether this issue has finally been addressed for resolution.  However, since “[i]t would be inequitable to expect ratepayers to pay for all of TXU Electric’s ECOM and regulatory assets, while permitting TXU Electric’s shareholders or TXU Electric’s future generation company all the benefits associated with the ITCs and regulatory liabilities,” Nucor Ex. 2 at 19-20, the Commission should include affirmative language in the Financing Order indicating that the ITC and regulatory liabilities will be used to offset stranded costs in Docket No. 22350.  We have attached a proposed Finding of Fact and an Ordering Paragraph as Attachment C that will accomplish this purpose.

IV.
Conclusion

WHEREFORE, for the reasons set forth above, Nucor urges the Commission to adopt the positions set forth in the Comments above.  

Respectfully submitted,

BRICKFIELD, BURCHETTE & RITTS, P.C.




Garrett A. Stone
Stephen J. Karina

1025 Thomas Jefferson Street, N.W.
Eighth Floor-West Tower
Washington, D.C.  20007
(202) 342-0800

Attorneys for Nucor Steel



ATTACHMENT A

Nucor proposes to add paragraphs (d), (e) and (f), below in bold and italics:

DOCKET NO. 21527

FINANCING ORDER

APPENDIX D

Transition Charge Tariff – Rate TC

3.4.22 Rate TC – Transition Charges
* * * * *

METHOD OF CALCULATION
(a)
For all retail customers on all retail rate schedules.

The transition charge is calculated by the application of a Transition Charge Factor, determined in accordance with the following formula*:

Transition Charge Factor (TCF) = [(TC*RAAF)+A] / K, where:

TC =
Total Recovery Amount corresponding to the length of the Recovery Period is an amount necessary to recover the principal and interest and ongoing fees and expenses associated with the bonds, debentures, notes, certificates of participation or of beneficial interest, or other evidence of indebtedness or ownership that are issued by the Company, its successors, or an assignee under a Public Utility Commission of Texas approved financing order.

RAAF =
Regulatory Asset Allocation Factor for each class as shown in the table below.

A =
True-up amount for each regulatory asset recovery class as contained in a notification filed with the Commission under PURA § 39.003, subject to Commission review within 30 days of filing.

K =
The Company’s most current estimated kWh or kW sales by regulatory asset recovery class for the length of the Recovery Period as contained in a notification filed with the Commission under PURA § 39.003, subject to Commission review within 30 days of filing. 

*For the General Service Secondary and General Service Primary classes, the two-step procedure described in the Financing Order for Docket No. 21527 will be used to calculate a TCF in $/kWh for non-demand-metered customers and a TCF in $/kW for demand-metered customers.

For the purpose of this formula, Recovery Period means, pursuant to PURA § 39.307, a period not to exceed 12 months.

(b)
Regulatory Asset Allocation Factors (RAAF) and associated Transition Charge Factors for each regulatory asset recovery class are as follows:

	Regulatory Asset Recovery Class 
	Rate Schedule
	Regulatory Asset Allocation Factor (RAAF)
	Transition Charge Factors (TCF)

	Residential Service
	R, RLU, RTU, RTU1, RTU1-M, RRE
	0.412705
	_______$/kWh

	General Service Secondary
	GS, S-Sec, GSR, MS, MP-Sec GTU-Sec, GTU-M-Sec, RTP-Sec, GC-Sec, and all riders excluding Interruptible
	0.447323
	_______$/kWh or 

_______$/kW

	General Service Primary
	GP, S-Pri, GPR, MS-Pri, MP-Pri, GTU-Pri, GTU-M-Pri, RTP-Pri, GC-Pri, and all riders excluding interruptible 
	0.058982
	_______$/kWh or 

_______$/kW

	High Voltage Service
	HV, S-Tran, HVR, GTU-Tran GTU-M-Tran, RTP-Tran, GC-Tran, and all riders excluding interruptible
	0.027875
	________$/kW

	Lighting Service
	OL, SL, SL-Pri
	0.006836
	________$/kWh

	Instantaneous Interruptible
	GSI, GPI, HVI, SSI, SPI, STI, GSRTPI1, GSRTPIM, GSRTPID, GPRTPI1, GPRTPIM, GPRTPID, HVRI, HVRTPIM, HVRTPID, and applicable riders
	0.018568
	________$/kW

	Noticed Interruptible
	GSNI, GSNB, GPNI, GPNB, HVNI, NVNB, GTUC-Sec, GTUC-Pri, GTUC-Tran, GTUC-M-Sec, GTUC-M-Pri, GTUC-M-Tran, GSRTPNI, GPRTPNI, HVRTPNI, and applicable riders. 
	0.027711
	_________$/kW


Should any of the Regulatory Asset Recovery Classes cease to have any customers, the Regulatory Asset Allocation Factor will be adjusted proportionately such that the total RAAF equals 1.000.

(c)
The Transition Charge Amount for each customer is determined by multiplying the applicable Transition Charge Factor (TCF) by the customer’s kWh or kW usage in the billing month.  The Transition Charge Amount for each customer is determined to the nearest whole cent. 

(d)
Each customer receiving service on or before May 1, 1999, will be assigned to a specific Regulatory Asset Recovery Class on the basis of the principal rate schedule under which most of the customer’s load was served as of May 1, 1999.

(e)
Each customer initiating service after May 1, 1999 and before January 1, 2002, will be assigned to a specific Regulatory Asset Recovery Class on the basis of the principal rate schedule under which most of the customer’s load would have been served as of May 1, 1999.

(f)
Each customer initiating service beginning on or after January 1, 2002, will be assigned by TXU Electric’s transmission and distribution successor company to a specific Regulatory Asset Recovery Class on the basis of the principal rate schedule under which most of the customer’s load would have been served as of May 1, 1999.
ATTACHMENT B

Nucor Steel proposes that the following finding of fact be added to implement customer assignment to a specific regulatory asset recovery class, based on time and conditions of service:

78a.
A reasonable method for classifying existing and new customers for Regulatory Asset Recovery Class purposes is necessary to provide reasonable certainty and ensure fair application of the tariff.  The approach advocated by Nucor witness Dr. Goins is reasonable and should be adopted as follows:


(1)
Each customer receiving service on or before May 1, 1999, will be assigned to a specific Regulatory Asset Recovery Class on the basis of the principal rate schedule under which most of the customer’s load was served as of May 1, 1999.

(2)
Each customer initiating service after May 1, 1999 and before January 1, 2002, will be assigned to a specific Regulatory Asset Recovery Class on the basis of the principal rate schedule under which most of the customer’s load would have been served (had the customer been taking service) as of May 1, 1999.


(3) Each customer initiating service beginning on or after January 1, 2002, will be assigned by TXU Electric’s transmission and distribution successor company to a specific Regulatory Asset Recovery Class on the basis of the principal rate schedule under which most of the customer’s load would have been served (had the customer been taking service) as of May 1, 1999.

ATTACHMENT C

Nucor Steel proposes that the following finding of fact and ordering paragraph be added to address the resolution of generation-related investment tax credit and regulatory liabilities:

Finding of Fact:

23a.
TXU Electric did not offset its claimed regulatory assets with its generation-related investment tax credits (“ITC”) and regulatory liabilities in this proceeding.  As a result, the Commission will not make an offset in this proceeding.  The ITC and regulatory liabilities should be preserved and used as offsets to stranded costs in future TXU Electric proceedings.  

Ordering Paragraph:

39a.
TXU Electric did not offset its claimed regulatory assets with its generation-related investment tax credits and regulatory liabilities in this proceeding.  As a result, the Commission will not make an offset in this proceeding.  Instead, in accordance with the recommendation of Nucor witness Dr. Zarnikau, the ITC and regulatory liabilities should be preserved and used as offsets to stranded costs in future TXU Electric proceedings.  Therefore, all of TXU Electric’s generation-related investment tax credits and regulatory liabilities will be accounted for and used as an offset in the determination of stranded costs for TXU Electric in P.U.C. Docket No. 22350 (SOAH Docket No. 473-00-1015), Application of TXU Electric Company for Approval of Unbundled Cost of Service Rate Pursuant to PURA §39.201 and Public Utility Commission Substantive Rule § 25.344, and any future proceedings.  
certificate of service

I, Stephen J. Karina, Esq., certify that a copy of this document was served on all parties of record in this proceeding on this 6th day of April, 2000 in the following manner:  via hand delivery or first-class mail.

Respectfully submitted,

BRICKFIELD, BURCHETTE & RITTS, P.C.
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