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PUBLIC UTILITY COMMISSION

OF TEXAS

PRELIMINARY ORDER
I.  Procedural History

On January 10, 2000, Entergy Gulf States, Inc. (EGSI) filed its Application of Entergy Gulf States, Inc. for Approval of Business Separation Plan under Docket No. 21957.  Consistent with the direction of the Commission at its open meeting of January 13, 2000, and pursuant to P.U.C. Proc. R. 22.34(b), matters pertaining to identification and separation of competitive energy services were severed from Docket No. 21957 for referral to the State Office of Administrative Hearings (SOAH) for resolution.  The Commission referred this matter to SOAH on January 25, 2000.  In accordance with Order No. 1, the parties filed lists of issues on January 28, 2000.

II.  Issues To Be Addressed
Pursuant to Tex. Gov’t Code Ann. § 2003.049(e) (Vernon 2000), the Commission must provide to the administrative law judge (ALJ) a list of issues or areas to be addressed in any proceeding referred to the SOAH.  After reviewing the pleadings submitted by the parties, the Commission identifies the following issues that must be addressed in this docket:

1. Does EGSI’s proposed separation plan for competitive energy services comply with Public Utility Regulatory Act (PURA) § 39.051(a) and P.U.C. Subst. R. 25.343?

2. Has EGSI identified the competitive energy services to be separated from its regulated utility activities on or before September 1, 2000?  

(a) Has EGSI listed all activities which are competitive energy services as defined by P.U.C. Subst. R. 25.341(6)?

(b) Has EGSI adequately described each competitive energy service listed?

This list of issues is not intended to be exhaustive.  The parties and the ALJ are free to raise and address any issues relevant in this docket that they deem necessary, subject to any limitations imposed by Section III of this Order, by the ALJ, or by the Commission in future orders issued in this docket.  The Commission reserves the right to identify and provide to the ALJ in the future any additional issues or areas that must be addressed, as permitted under Tex. Gov’t Code Ann. § 2003.049(e).

III.  Issues Not To Be Addressed

The Commission takes the position that the following issues need not be addressed in this proceeding for the reasons stated.  

3. Whether EGSI’s business separation plan complies with P.U.C. Subst. R. 25.84, P.U.C. Subst. R. 25.272, and P.U.C. Subst. R. 25.273.

The Commission will address this issue in Docket No. 21957.  The Commission recognizes that the separation of competitive energy services necessitates a code of conduct governing the relationship between the regulated utility and its affiliate that will provide the separated competitive energy services.  P.U.C. Subst. R. 25.272(i)(1) provides that EGSI’s internal code of conduct, as submitted for review under its business separation plan, is in effect on an interim basis as of January 10, 2000.

4. Whether EGSI’s proposed business separation plan complies with PURA § 39.051(b).  

The Commission will address this issue in Docket No. 21957.

5. How the Commission should treat costs associated with the provision of competitive energy services embedded within EGSI’s bundled base rates frozen pursuant to PURA § 39.052, but not incurred by EGSI, for purposes of the net annual earnings determination and review process pursuant to PURA §§ 39.257-39.261.

The Commission concludes that the resolution of this issue is not necessary to the disposition of this matter, and may be appropriately addressed in the review of annual reports pursuant to PURA §  39.261.

IV.  Effect Of Preliminary Order

The Commission’s discussion and conclusions in this Order regarding issues that are not to be addressed should be considered dispositive of those matters.  Questions, if any, regarding issues that are not to be addressed may be certified to the Commission for clarification if the SOAH ALJ determines that such clarification is necessary.  As to all other issues, this Order is preliminary in nature and is entered without prejudice to any party expressing views contrary to this Order before the SOAH ALJ at hearing.  The SOAH ALJ, upon his or her own motion or upon the motion of any party, may deviate from the non-dispositive rulings of this Order when circumstances dictate that it is reasonable to do so.  Any ruling by the SOAH ALJ that deviates from this Order may be appealed to the Commission.  The Commission will not address whether this Order should be modified except upon its own motion or the appeal of a SOAH ALJ’s order.  Furthermore, this Order is not subject to motions for rehearing or reconsideration.

SIGNED AT AUSTIN, TEXAS the ______ day of FEBRUARY, 2000.
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