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I. Executive Summary and Recommendations

Texas Industrial Energy Consumers (“TIEC”) is not opposed to securitization in principle.  It is undeniable that, done properly, securitization can provide quantifiable and tangible benefits to ratepayers through lower carrying charges.  Unfortunately, TXU’s securitization proposal fails to satisfy the tests mandated by the Public Utility Regulatory Act (“PURA”)
 and would actually harm ratepayers.  Accordingly, TXU’s proposal should be rejected.  The Commission should instead adopt a bright-line rule, applicable to all the securitization cases, that the statutory tests will be applied on an asset-by-asset basis, and only assets earning a full rate of return (in other words, assets that are currently included in the utility’s rate base) are eligible for securitization. 

In addition, in order to ensure the lowest carrying charges possible on any securitization bonds authorized in this case, the Commission should adopt full cross-class collateralization, as has been done in virtually every issuance of securitization bonds to date.  Sharing over- or under- collections across all classes on an equal, pro-rata basis is not only most fair to ratepayers, it is also the easiest and cheapest way to ensure the Aaa bond rating.  Further, the Commission should require that transition charges be allocated to customers based on updated 1999 test year data for both the demand and energy allocators and that the charges be designed using the same test year billing determinants.  The Commission should also endeavor to ensure that cost shifting be kept to an absolute minimum in the design of the transition charges associated with this case.  Accordingly, the Commission should avoid any rate consolidations that do harm to any customer or class of customers and it should ensure that the design of transition charges mirrors, to the greatest extent possible, TXU’s current rate design.  For customers with demand meters, this means transition charges should be collected on a kW basis, not kWh.  TIEC files this brief in support of these positions and recommends the following with regard to these and other issues:  

A. Amount to Be Securitized

The statutory standards articulated in PURA §§ 39.301 and 39.303 are designed to ensure that securitization works to the benefit of ratepayers.  Accordingly, the Commission must ensure that the refinancing actually lowers the carrying costs associated with the assets and that it provides tangible and quantifiable benefits to ratepayers greater than would have been realized under traditional utility financing.  The only way to ensure that these tests are met, and that securitization provides the maximum benefits to ratepayers, is by testing each individual asset and determining whether securitizing that asset will actually lower its carrying costs and provide benefits to ratepayers on a net present value basis.  Any other reading of these provisions would actually harm ratepayers and should therefore be rejected.  This is discussed more fully in Sections II and III of the brief.  

RECOMMENDATION:  The Commission should only allow TXU to securitize the rate base value of the two assets that are currently included in TXU’s rate base, and are therefore earning a return.  Mr. Gorman calculates the rate base value of those assets at $234 million.
   The treatment of the remaining regulatory assets should be considered in TXU’s 2000 stranded cost case.  As TXU has recognized, there is absolutely no harm to the Company in deferring consideration of its non-rate base regulatory assets until the 2000 stranded cost case, and this approach will benefit ratepayers.
  

B. True-Up Procedures

The true-up procedure adopted in this case must ensure that adequate charges are collected to support the transition bond revenue requirements and must also be fair to all customers, regardless of which customer classes they occupy.  It is widely accepted that full cross-class collateralization provides the least expensive and most effective way to ensure that the bonds will receive an Aaa rating.  No securitization has been done without at least some form of cross-collateralization, and only two were done with less than full cross-class collateralization.  In at least one instance, ratepayers paid a high price in the form of a required overcollateralization account that added a full 2% to the carrying costs associated with the securitization bonds.
 

Full cross-class collateralization, as proposed by Mr. Pollock, also comports with traditional ratemaking principles, principles that are unchanged by either S.B. 7 or the legislature’s decision to accelerate recovery of certain production-related costs, now referred to as stranded costs.  Mr. Pollock’s proposal will provide stability to both bondholders and ratepayers alike.  It avoids serious injustices to customers in classes, such as TXU’s interruptible classes, where usage is actually shrinking.  This topic is discussed more fully in Sections VI.D and VIII.C.

RECOMMENDATION:  The Commission should follow best industry practices and adopt full cross-class collateralization in this case.  It should reject TXU’s limited cross collateralization, including TXU’s proposal to only reallocate costs when the last customer in a class leaves the system.  The Commission should adopt the proposal outlined in the testimony of Mr. Pollock, which requires that any under- or over-collections be shared equally, on a pro-rata basis, by all customer classes.
  Mr. Pollock’s proposal is supported by the precedent established in almost all the securitizations that have taken place and will provide greater stability to both bondholders and ratepayers.  

C. Allocation

1.
Allocation Factors

This Commission has followed a sound set of allocation and ratemaking principles for over twenty years that it should not abandon as it determines the class allocations of these last regulated generation-related assets.  This Commission has utilized the same consistent data to measure both demand and energy and to set rates.  Such a temporal matching of data is essential to ensure that costs are allocated in accordance with cost causation principles.  This Commission has never set rates based on one test year to determine class demands, another test year to determine energy consumption, and still another to determine the billing units over which to spread the revenue requirement.  Contrary to the belief of some parties, the decision to accelerate the recovery of uneconomic generation assets does not change the character of these assets. The Commission should thus follow traditional allocation principles here.  Allocation is discussed more fully in Section VIII of the brief.

RECOMMENDATION:  The Commission should reject TXU’s proposal to use such widely disparate data to set the transition charges.  The Commission should require the use of the May 1, 1999 test year for both the demand and energy allocators, and should set the initial charges based on the same test year billing determinants.  In addition, the Commission should require TXU to make adjustments to account for those customers that may exercise their statutory exemptions from stranded costs.  The Commission should adopt the recommendations of Mr. Pollock on allocation and should also decline to fix the allocators applicable to a certain class in this case.
  

2. Allocation to Non-Firm

Section 39.253 of PURA sets out a prescriptive set of steps that must be followed in allocating costs to customers.  The first step sets the residential allocation, and each subsequent step subtracts the amount allocated to the prior group.  For the non-firm classes, this means multiplying 150 times the appropriate production demand allocator and then multiplying that allocator times the remaining, non-residential stranded costs.  The express, plain meaning of § 39.253 dictates this result.  Section VIII.A.3 sets forth TIEC’s interpretation of this provision.

RECOMMENDATION:  The Commission should adopt the non-firm allocation formula proposed by TXU and supported by Mr. Pollock.

D.
Rate Design

1. Class Consolidation

TIEC is mindful of the Commission’s desire to simplify regulated rates, such as transition charges, as generation becomes competitive.  But such simplification can do extreme damage to certain customers and customer classes.  As we move to competition, it is imperative that costs not be shifted in ways that make it difficult for any customer or class of customers to shop.  TXU’s proposal to collapse six interruptible rates into only two transition charge classes should be rejected.  However, the consolidation proposed by TXU would create dramatic shifts in transition cost responsibility between the different voltage levels.
  As TXU’s own witness admitted, voltage distinctions are currently made to reflect differences in the costs to serve at different voltage levels.
   The Commission should continue to recognize this principle.  Class consolidation is discussed in greater detail in Section VIII.D.

RECOMMENDATION:  The Commission should adopt a standard that class consolidation will not be allowed if it materially disadvantages any customer or class of customers.  Every customer should have the opportunity to benefit from competition.  Ill-advised class consolidations could destroy the opportunity for many customers to shop successfully in the competitive marketplace.
  However, it should be noted that if the Commission orders transition charges to be collected on a kW basis from demand-metered customers, as recommended in Subsection I.D.2 below, the consolidation of TXU’s interruptible classes from six to two will satisfy the above test and could therefore be adopted without materially disadvantaging certain non-firm customers.

2. Transition Charge Rate Design

In order to preserve each customer’s shopping credit and to avoid cost shifting within classes, the Commission must, to the greatest extent possible, design transition charges that track current rate designs.  For customers with demand meters, that means designing charges to be collected on a demand basis.  Designing charges purely on a kWh basis, as TXU has proposed, is unwarranted and patently unfair to the high load-factor customers in many customer classes.  TXU can and will be required to forecast demands in the future.  Therefore, TXU should not be allowed to avoid its responsibility here.  Evidence of the ability to forecast demand comes not only from TXU’s own exhibits, but also from the proposals made by Reliant and CPL in their respective securitization cases.  Section VIII.E contains a more detailed discussion of this issue.

RECOMMENDATION:  The Commission should require that transition charges be billed to customers with demand meters on a demand basis.  The Commission should adopt the proposal put forth by Mr. Pollock in his Exhibit JP-6.
  As noted above, if the Commission adopts this proposal, TXU’s proposal to collapse its six interruptible classes into two would satisfy the test articulated by Mr. Pollock and should therefore be allowed.  

II.
Statutory Standards
The statutory standards that must be met in order for a utility to be allowed to securitize assets are straightforward.  PURA § 39.301 sets out what has been referred to as the two-part “economic benefits” test.  First, the Commission must ensure that securitization provides “tangible and quantifiable benefits to ratepayers, greater than would have been achieved absent the issuance of transition bonds.”  Second, securitization must lower carrying costs of assets relative to costs that would be incurred using conventional utility financing methods.  

In addition, § 39.301 provides several general statutory guidelines governing the securitization procedure.  First, the amount securitized may not exceed the present value of the revenue requirement over the life of the proposed transition bond associated with the regulatory assets or stranded costs sought to be securitized, using a discount rate equal to the proposed interest rate on the transition bonds.  Second, the Commission must ensure that the structuring and pricing of transition bonds result in the lowest transition bond charges consistent with market conditions and the terms of the financing order.  Third, the proceeds of securitization are to be used solely for the purpose of reducing the amounts of recoverable regulatory assets and stranded costs through the refinancing of utility debt or equity.

III.  
Amount of Regulatory Assets to be Securitized

A.  
Regulatory Assets as of 12/31/98

In its application, TXU included its self-insurance reserve account as a regulatory asset.  This asset, however, was not included in TXU’s 1998 10-K filing.  Because PURA § 39.302(5) defines “regulatory assets” as the generation-related portion of Texas regulatory assets reported by the utility in its 1998 10-K, TIEC believes that the amount of this asset ($8,572,952) should not be securitized.  The testimony of Staff witness Paul Bellon supports this position.

B.  
Items Not Earning a Return

The Commission should adopt a bright-line rule, and apply it across the board in all securitization cases, that PURA’s “economic benefits” test requires an asset-by-asset analysis, and that any asset not earning a full rate of return is not subject to securitization.  Any other standard works to the detriment of ratepayers.  Staff is in agreement with this position,
 as is virtually every other party except TXU.
 Under TXU’s approach of aggregating assets, securitization will cost ratepayers millions of dollars. Mr. Gorman estimates that cost to be $737,726,000.
  The Commission should therefore reject TXU’s approach.  

Schedules included in Mr. Bellon’s testimony further support TIEC’s position on this issue.  As shown on the first summary schedule in Volume II of Mr. Bellon’s testimony,
 securitizing all assets (except for the self-insurance reserve discussed earlier in Subsection III.A) results in $19,123,757 in present-value savings to ratepayers as compared to traditional utility financing over a securitized life, i.e., a 12-year period.
  However, most of these assets are carried at a zero rate of return.
  Simple arithmetic shows that segregating out the zero-return assets (which are all in parentheses because they produce losses instead of savings) produces savings to ratepayers of nearly $69 million.  Thus, under Mr. Bellon’s analysis, accepting TXU’s aggregated approach will cost ratepayers approximately $50 million.  Such costs cannot be squared with the statutory standards outlined in PURA § 39.301.

C.  
SFAS 109 Assets and Related SFAS 109 ADIT liabilities

TXU agrees that the rate base value of SFAS 109 assets is zero.
 As Mr. Gorman illustrates, only the rate base value of regulatory assets will be carried at TXU’s 12.94% pre-tax cost of capital; this amount is $234 million.
  The remainder of the $1.58 billion TXU proposes to securitize, which includes approximately $1.45 billion in SFAS 109 assets, is carried at a zero percent cost of capital.
  Securitizing assets currently carried at a zero interest rate costs ratepayers rather than producing savings.  Therefore, consistent with the discussion in III.B above, the Commission should not allow TXU to securitize its SFAS 109 assets.  The testimony of Mr. Gorman and Mr. Bellon amply demonstrates the soundness of this position.
 

D.  
ADIT associated with the Securitized Regulatory Assets

Prior to securitization, any asset that is eligible must be reduced by any corresponding ADIT balance to determine its “rate base value.”
 Only the resulting rate base value amounts should be eligible for securitization.  This is because only the rate base value of these assets is carried at TXU’s pre-tax cost of capital, whereas the difference between the assets’ net plant value and rate base value is being carried at a zero percent cost of capital.  As stated in Section I of this brief, Mr. Gorman calculates the rate base value of the assets eligible for securitization to be $234 million.
  
While TIEC believes that ADIT should be excluded from securitization financing, it does not support Mr. Bellon’s alternative proposal that the Commission establish a negative non-securitized competition transition charge (“CTC”) to return ADIT to ratepayers.  If customers do not receive the ADIT credit as anticipated by Mr. Bellon, then under his proposal the use of securitization bonds will increase ratepayers’ costs.  The essential problem with Mr. Bellon’s proposed mechanism is that it creates substantial uncertainty regarding whether customers will receive the ADIT credit, the receipt of which is essential to Mr. Bellon’s proposal.  The uncertainties surrounding Mr. Bellon’s proposal are legal, legislative, and regulatory.  Because PURA does not contemplate a negative CTC charge, it is highly likely that one or more parties will appeal any Commission order that adopts this mechanism, dragging out the proceedings and creating legal uncertainty that will be problematic for bond investors and ratepayers.  In addition, over the 12-year recovery period contemplated by Mr. Bellon, the negative CTC will be subject to statutory attack and potentially to subsequent orders from future Commissions.  Mr. Bellon acknowledges these risks.

Mr. Bellon’s alternative proposal, while undoubtedly creative, provides inadequate assurances that ratepayers will ever see the ADIT benefits to which they are entitled.  As Mr. Bellon himself recognizes, if the negative CTC credit isn’t passed along to customers, the economics of his proposal do not work.
  Finally, as Mr. Bellon acknowledges, his negative CTC proposal is not supported by any party, including TXU.
  In fact, Mr. Moseley testified that, if given the choice, the Company would choose to securitize approximately $300 million, and would not accept Mr. Bellon’s alternative proposal.
  TIEC believes that the uncertainties and risks posed by Mr. Bellon’s alternative plan are not worth the possible benefits it might bring.  TIEC therefore recommends that the Commission reject his proposal.

F.
Present Value Calculation

1.
Methodology

Virtually every party represented in this proceeding, apart from TXU, has recommended using a present value analysis in order to determine whether ratepayers benefit from securitization.  At the hearing, even TXU witness Mr. Moseley all but conceded the propriety of using a present value test in determining whether securitization provides economic benefits to ratepayers.
  As Mr. Gorman, Mr. Bellon, and other accounting experts have testified, the fundamental time-value-of-money concept makes it meaningless to perform a benefits-to-ratepayers analysis using anything but a present value standard.
  While PURA does not explicitly mention a present value comparison, the present value rule is as intrinsic and fundamental to financial analysis as the law of gravity is to physical science.  For these reasons, the Commission should reject TXU’s argument that a nominal dollar analysis satisfies the PURA requirements.

2.
Discount rate

While TXU has presented a discount rate of 7.12% based on the transition bonds’ anticipated coupon rate, TIEC has demonstrated that this figure is inaccurate and misleading because it does not take into account the actual costs of issuing and servicing the transition bonds.
  TIEC therefore recommends using an effective annual interest rate of 8.08%.
  This interest rate is based on a widely accepted methodology that uses the total annual cost to customers of the transition bonds, which consists of the weighted average coupon rate (7.12%), amortization of qualified costs (issuance fees, over-collateralization accounts, and reacquisition expenses), and annual servicing costs.  The rationale and methodology of this approach are more fully explained in the testimony of TIEC witness Mr. Gorman.
  As with a nominal dollar test to determine whether a proposal provides economic benefits, using nothing but the weighted average coupon rate ignores economic costs that any financial analyst would consider part of the effective interest rate.

IV.  
Effect of Securitization on Items Not Securitized

A. 
ECOM Model Calculation/Stranded Cost Proceedings

The ECOM model and the 2004 true-up of stranded costs will provide a superior forum for assuring that ratepayers see the benefits of any offsets to stranded costs, such as ADIT, and will ensure the proper valuation of assets that are not securitized in this case.  The ECOM model contains explicit mechanisms by which offsets to regulatory assets will be considered.  As Mr. Bellon testified, the ECOM model will not “lose” any of the ADIT amounts.
   In addition, the ECOM model quantifies the net present value of the assets based on the actual remaining life (20-plus years in most instances) of the non-securitized assets.  It also uses the utility’s after-tax cost of capital as the discount rate, which is higher than the interest rate on securitized financing.  Thus, the net present value of any non-securitized assets will be lower, thereby decreasing ECOM.  Finally, in the 2000 ECOM cases the Commission can ensure that any non-securitized CTCs for the recovery of assets that are currently carried at a zero rate of return are also carried at a zero interest rate.  

Regulatory assets or corresponding offsets will not be lost in any subsequent market value true-up.  Although it is unclear whether assets such as ADIT and SFAS 109 will be fully recovered at market prices, the Commission has the authority and the duty to adjust the book value of assets to reflect their actual rate base value in subsequent stranded cost proceedings.  TIEC supports leaving those assets that are currently earning a zero rate of return to be dealt with in the subsequent stranded cost cases.  As with the ECOM model, the Commission can ensure that any CTCs for the recovery of assets that are currently carried at a zero rate of return are also carried at a zero interest rate.  By definition, securitization does not have this feature, and thus, as stated in Section III.B of this brief, will actually harm ratepayers.    

VI.  Transaction Structure

A.
Pattern of Annual Debt Service Payments

TIEC recommends that the Commission adopt a debt-service structure that maximizes TXU’s ability to mitigate stranded costs during the transition period.  This is in contrast to the front-end loaded structure TXU proposes, which TIEC opposes.  TIEC believes that back-end loading is more appropriate.  Back-end loading has several significant advantages.  First, it keeps TCs low during the price-to-beat years from 2002 to 2007, thus increasing headroom for customers and encouraging competition among retail electric providers (“REPs”) during this critical early stage.  Second, back-end loading increases the ECOM mitigation in the 2000 and 2001 annual report filings, as detailed in Mr. Gorman’s testimony.
  While TXU argues that front-end loading reduces risk to bondholders because more of the principal on the bonds is recovered in the early years, TXU has not established that this risk is so great that it should prevent the Company’s current over-earnings from being applied toward ECOM mitigation.

In the alternative, TIEC would support mortgage-style, levelized payments; provided, however, that TXU be required to have at least the same level of ECOM mitigation for the years 2000 and 2001 that it would have had absent the issuance of securitization bonds.  TIEC notes that assuming the Commission does not adopt Staff witness Mr. Bellon’s alternative proposal, Staff witness Mr. Lloyd also supports a levelized payment structure.
  

B.
Impact of Allocation Methodology on Transition Bond Ratings

It is essential that the allocation methodology not permanently fix the percentage of securitization costs assigned to any customer class.  Such a fixing of allocation percentages will create uncertainty regarding the ability of certain classes to sustain the level of payments necessary to support the bonds over time.  Any uncertainty increases the costs of securitization, which would be detrimental to all customers.  As discussed below, it is only necessary to establish an initial rate for each transition class using the allocation methodology outlined in the statute.  The initial rates can then be adjusted as necessary to keep revenue collections on track.  This is precisely what CPL and Reliant Energy have proposed in their respective securitization filings.
  Further reasons for not fixing the allocators are articulated in Subsection VI.D below.  The Commission should reject any proposal that would fix the allocation percentages to classes.  
D.
Credit Enhancements/Alternative Forms of Credit Support

Full cross-class collateralization is the best and most cost-effective type of credit enhancement.  As the testimony reflects, it is the only approach that lowers the effective interest rate of transition bonds without increasing the overall costs of securitization.
  Under TIEC’s proposal, the true-up mechanism would correct any system over- or under-collection by giving each class an equal, pro-rata share of any surplus or deficit.  As Mr. Pollock describes it, if the system collects 10% too many dollars, each CTC rate will be decreased by 10%.
  Because a system such as the one proposed by TIEC spreads responsibility for repayment of transition charges equally to a larger and more diverse customer group than exists within a single recovery class, the transition bonds’ credit risk improves, thus lowering bond costs.
  For this reason, the financial community recognizes the benefit of such full cross-class collateralization.
 

In addition, full cross-class collateralization must be considered best industry practice.  In the nine other securitization proceedings that have taken place to date nationwide, all have included some level of cross-class collateralization to reduce the expense of transition bonds and assure an Aaa rating.
  Only in Pennsylvania was anything short of full cross collateralization utilized, and in the case of PECO energy, customers paid a very high price for this approach:  PECO had to maintain a 2% overcollateralization account to receive an Aaa rating on the bonds it issued.
  In fact, Moody’s specifically criticized PECO’s inability to allocate shortfalls among all classes as a “drawback” and a “qualitative concern.”
  For these reasons, TIEC urges that the Commission adopt its proposed true-up mechanism that utilizes full cross-class collateralization with pro-rata adjustments to achieve a favorable bond rating and greater stability of transition charges over time.

VIII.
Cost Allocation and Rate Design

A.
Demand Allocation Factors

1.
 Treatment of Wholesale Loads

Under S.B. 7, retail customers are only responsible for retail stranded costs. See PURA § 39.252(b)(1).  To the extent that costs are properly allocated to serve wholesale loads, those costs are not the responsibility of retail customers.  In fact, S.B. 7 explicitly recognizes the distinction between wholesale and retail stranded costs. See id. § 39.265.  As virtually every party recognized during the hearing, TXU should not be allowed to simply reallocate wholesale costs to its retail customers.
 TXU has, however, a legitimate concern regarding its ability to collect stranded costs from its wholesale customers.  In order to assure the best possible rating of the securitization bonds, the bondholders must be assured that funds will be collected.  The problem of wholesale collections, however, is not a reason to allocate additional costs to the retail classes.  Rather, as Mr. Pollock recognized in his direct testimony, the way to deal with any shortfalls from wholesale customers is in the true-up.
  As is discussed in further detail under Subsection VIII.C of this brief, a proper true-up mechanism can account for any shortfalls from any particular class in a way that minimizes the impact on any particular customer or class of customers, while ensuring that sufficient funds are collected to meet the bond obligations.  

2.
Demand Allocation Factors
TIEC has consistently maintained that PURA § 39.253 should be given its plain meaning.  S.B. 7 refers to a “methodology” for the recovery of stranded costs.  The term “methodology” has meaning at this Commission.  It involves using traditional principles of ratemaking, unaltered by S.B. 7, that the Commission has applied in rate cases for over 20 years.  In every rate case, costs are allocated to specific rate classes using an approved cost allocation methodology, such as A&E 4CP or A&E NCP.  Methodology has never meant the numerical result of A&E 4CP or A&E NCP.

In order to give any other meaning to the term “methodology”, the Commission would have to find support for that reading in the legislative record.  The legislative record, however, only includes officially recognized documents, such as committee reports, and contemporaneous statements made by legislators during consideration of the bill, such as in debates on the floor.    There is absolutely no support in the legislative record for the notion that methodology means fixed percentages.  If the legislature had intended the use of the numerical allocators, it could have easily said so.  In fact, other legislatures have said so.
  The fact is that the phrase “methodology used to allocate the costs of the underlying assets” appeared in S.B. 7 as originally introduced in the Senate.
  Although subsequent amendments added additional definition to which costs would be allocated purely using this methodology and which costs would be allocated in part on energy consumption, the fundamental meaning of “methodology” was never changed or addressed in any subsequent amendments, and it should therefore be given its plain meaning.  The fact of a subsequent stranded cost allocation compromise did not in any way change the plain meaning of this term in S.B. 7, which existed essentially unchanged from the time the bill was introduced until passage.  
The only support that parties have for their strained reading of S.B. 7 is a letter submitted to this Commission in Project No. 21083 from Representatives Wolens, Brimer, and Bailey.
  In fact, several parties rely exclusively on this letter as the entire basis for their opinions regarding the intent of the legislature with regards to methodology.
  As Mr. Sherburne repeatedly acknowledges, he bases his interpretation of S.B. 7 and his testimony on the contents of this letter.
  His and others’ reliance on the letter is misplaced.  This after-the-fact letter is not competent evidence of legislative intent.  It does not reference any contemporaneous legislative statements that support its interpretation.  It does not reference any documents included in the legislative record.  It is simply the opinion of three legislators, after the fact, of what they think the compromise language should mean.  It thus has no bearing on the proper legal interpretation of PURA § 39.253.  

Post-passage remarks of legislators, however explicit, cannot serve to change the legislative intent expressed in the language of a statute, even if that language is subject to interpretation.  See Regional Rail Reorganization Act Cases, 419 U.S. 102, 132 (1974).  “Such statements ‘represent only the personal views of these legislators, since the statements were [made] after passage of the Act.’”  Id. (quoting National Woodwork Mfrs. Ass’n v. N.L.R.B., 386 U.S. 612, 639 n.34 (1967)); see also Bread Political Action Comm. v. Federal Election Comm., 455 U.S. 577, 582 n.3 (1982) (expressly refusing to give probative weight to after-the-fact affidavit of amendment sponsor regarding legislative intent). “No one legislator, or even a group of three legislators, has sufficient personal knowledge to declare the overall intent of the Texas legislature.”  Foreman v. Dallas County, 193 F.3d 314, 322 (5th Cir. 1999) (emphasis added) (district court’s reliance on affidavits of three Texas legislators to determine legislative intent was clearly erroneous); see also General Chem. Corp. v. De La Lastra, 852 S.W.2d 916, 923 (Tex.) (intent of individual legislator, even statute’s principal author, is not legislative history controlling the construction to be given a statute), cert. dism’d, 510 U.S. 985 (1993); City of El Paso v. Madero Dev., 803 S.W.2d 396, 401 (Tex. App.−El Paso 1991, writ denied) (individual legislators are not competent witnesses in regard to laws enacted because any law expresses the collective will of the legislative body and must be interpreted in that light).

In interpreting an ambiguous statute a court may examine materials that are part of the legislative record, such as committee reports or statements made by legislators at the time a bill is presented in a committee hearing or on the floor when the bill is under debate.  See, e.g., In re Missouri Pac. R.R., 998 S.W.2d 212, 219-20 (Tex. 1999).  However, it is wholly improper for a court to rely on statements made by individual legislators subsequent to an act’s passage.  See Bread Political Action Comm., 455 U.S. at 582 n.3; Regional Rail Act Cases, 419 U.S. at 132; Foreman, 193 F.3d at 322; Goolsby v. Blumenthal, 581 F.2d 455, 460 (5th Cir. 1978) (post-enactment statement published by several congressmen was “not part of the legislative record and cannot be considered when determining legislative intent”); N.W. Enters., Inc. v. City of Houston, 27 F. Supp. 2d 754, 864 (S.D. Tex. 1998) (“[T]he Court must determine legislative intent primarily by examining the legislative record . . . and cannot rely on the more precarious exercise of discerning ephemeral legislative intentions from statements of individual legislators.”).  

 The September 22 letter is not part of the legislative record; it is an after-the-fact letter written by three Texas legislators to the Commission.  The attempted use of such documents to prove legislative intent has been consistently and soundly rejected by the United States Supreme Court, the Fifth Circuit, the Texas Supreme Court, and virtually every other court in this country.  While the letter is ambiguous, it is clear that it is not competent evidence of what the legislature intended in PURA § 39.253.  Accordingly, all testimony based on this letter should be disregarded.  Once the letter and the testimony concerning it are disregarded, there is absolutely no evidence to support any other reading of Section 39.253: that methodology means a process not the outputs of that process as formerly applied.  Any other reading would be in contradiction to the plain meaning of the statutory language. 

TIEC's position is that the letter from Representatives Wolens, Brimer and Bailey is inadmissible, and that any consideration of it is therefore error.  However, examination of the letter reveals that, even if considered, it is not dispositive of any issues in the case.  First, the letter states that the issue is whether "'methodology used' includes the factors inherent in the application of the methodology."  In the application of a methodology, such as A&E NCP, there is no resulting "factor" that is inherent in the application of that methodology.  Further, the legislators seem to be concerned with setting allocation factors at some point in the future.  However, no party has suggested that the initial allocation factors be set at some point in the future--they should be set in this case.  It is important to note that the letter does not say to fix the allocators.  


In the second paragraph, the legislators address the potential problem of migration, although they admit that the issue was not considered or addressed in the legislative debates.  Their attempt to address it now is clearly an improper attempt to influence this Commission's decision through a post-enactment letter on an issue that they could have addressed, but did not, in the legislative session.  In addition, the migration issue has been satisfactorily addressed in this case through the approach of tagging each customer's class assignment as of the date of the final order in this case, which TXU, Staff and TIEC support, as discussed in Section VIII.D of this brief.  Finally, there is absolutely no discussion of other critical allocation issues in this letter, such as the use of contemporaneous billing determinants to set the initial transition charges.  Accordingly, this Commission should continue to set rates based on contemporaneous data, including billing determinants.  

It would work a serious injustice to certain rate classes to simply use the allocation factors approved in TXU’s last rate proceeding.  TXU’s last rate proceeding utilized a 1996 test year.  By the time the securitized bonds are issued, almost four years will have passed.  Thus, as a matter of principle, the Commission should require an update to the cost study to recognize changes that have taken place subsequent to the 1996 test year.  Further, as evidence presented at the hearing shows, certain classes have actually lost load since the last case.
  The customers in those classes should not be allocated costs as if other customers’ loads remained in their class.  The statute does not call for such a result and it should therefore be rejected.  

TXU should be required to update its allocation study, as was requested in TRA RFI No. 2-03, in order to properly allocate its stranded costs under PURA § 39.253.  TIEC notes that TXU was ordered to produce the study in Order No. 15, issued on December 1, 1999.  TXU now claims that it cannot use this data for allocation purposes because it is unadjusted for weather or other known and measurable changes.  TXU should not be allowed to shirk its responsibility to develop and utilize an appropriate cost study under PURA § 39.253 simply by arguing that it did not do the study properly.  TXU’s decision to not make the adjustments normally made to a cost study was its own decision, and was not contemplated in either the RFI or Order No. 15 requiring TXU’s production of this study.  Accordingly, the Commission should order TXU to produce a correct cost study for use in setting the demand allocators for use in PURA § 39.253.  In addition, consistent with what CPL has proposed, the Commission should require known and measurable changes to its production demand allocators to reflect load migration and the future loss of load due to moves to self-generation allowed under the statute.  

3. Proper Application of Utilities Code Section 39.253(c)-(e)

Sections 39.253(c)-(e) provide a step by step process for allocating stranded costs.  It is clear from the statute that at each step, you subtract out the previous amount that has been allocated before you proceed.  See, e.g., 39.253(d) (“the remaining stranded costs . . .”); 39.253(e) (“the remaining stranded costs . . .”).  Accordingly, to determine the allocation to the non-firm class, you first subtract out the costs that have been allocated to the residential class.  Next, you multiply the production demand allocator for the non-firm classes by 150%.  You then take the product of that equation and multiply it times the remaining, non-residential stranded costs.  That is what the plain language of the statute requires.  

It is wholly inappropriate to create an entirely new production demand allocator for non-firm customers based on their percentage of the remaining stranded costs, as Staff witness Ms. Basaran suggests.  There is simply no support for that reading in the statute.  Accordingly, it should be rejected.  The goal of § 39.253(d) was to limit the impact of the reduction in stranded costs to the residential class by ensuring that non-firm customers would not pay more than 150% of what non-firm customers are paying under the methodology approved in the utility’s last Commission order addressing rate design.  Ms. Basaran’s approach ignores the cap and the unambiguous step-by-step allocation process, which causes additional costs to be shifted to non-firm customers in contravention to the statute.  

The Commission should give § 39.253 its plain meaning and only allocate to the non-firm classes their proper share of the non-residential stranded costs.  This should be done in spite of the anomalous result that the non-firm class in TXU would pay less stranded cost related to the regulatory assets than they would have under a pure demand allocation.  Focusing solely on this anomaly ignores the fact that each utility’s regulatory assets are only a portion of the utility’s overall stranded costs.  Further, because 50% of the environmental clean-up costs will be collected from all customers on an energy basis, non-firm customers will pay a much larger share of those costs.  Finally, just because the plain meaning of the statutory language in § 39.253(d) creates an anomaly is insufficient cause to reject it.  After all, the 150% cap was intended to insulate the non-firm customers from a potentially disastrous shift in cost responsibility in some utility service territories.  

B. Determination of Regulatory Asset Recovery Charge Factors 

1. Non-Firm Classes  

TXU has proposed implementing the RARCF on an energy basis, even for those classes with demand meters.  As discussed in section VIII.E below, TIEC recommends that the Commission reject TXU’s proposal and instead implement a demand charge for customers with demand metering.  This section will address the impact of TXU’s proposal on non-firm classes. 

TXU’s proposal projects significant growth for the instantaneous interruptible class.  However, as Mr. Pollock discusses in his testimony, this projection is based solely on TXU’s application of a general growth factor to all industrial customers, and ignores the fact that instantaneous interruptible service has been closed to new business since 1994 as a result of Docket 11735, TXU’s 1995 rate case.
  In fact, usage in the majority of TXU’s interruptible classes has actually decreased since TXU’s last rate proceeding.
  

As shown by Exhibit JP-6, demand (kW) charges are not materially different among the three instantaneous interruptible classes; similarly, there is little difference among the kW rates of the three noticed interruptible classes.
  Therefore, as long as a demand charge is used, consolidating the six interruptible classes into two general classes (instantaneous interruptible and noticed interruptible) will not materially shift costs.  However, voltage levels should not be collapsed if TXU’s kWh charge proposal is adopted, because doing so leads to significant intra-class rate disparity.
  This disparity would create cross-subsidies among the interruptible classes and reduce some interruptible customers’ headroom in a competitive market.

2. Standby Customers

TIEC recommends that the Commission adopt separate RARCFs for firm and interruptible standby customers.
  This distinction reflects the dramatically different cost-causation characteristics of standby customers, since interruptible standby customers do not require service when the power is not available, such as at the time of peak.  Second, for both firm and interruptible standby classes, transition charges should be based on daily rather than monthly usage, with the daily rate being equal to a full requirements transition charge per kW divided by the number of days in the billing period.

The standby rate should be calculated in this manner for two reasons.  First, use of a daily transition charge is more consistent with the existing standby rate design.  Second, a daily transition charge better reflects the lower coincidence factor associated with standby service, because standby service for customers with reliable generation can be planned well in advance to avoid contributing to peak.
  In any case, however, a standby customer’s maximum monthly charge should not exceed the corresponding RARCF for a full requirements customer.  

C.
True-Up Procedures and Cross-Collateralization
The Commission should adopt a true-up that follows best industry practices and allows for full cross-class collateralization, as proposed by Mr. Pollock.  The evidence at the hearing shows that in every instance of securitization to date, some level of cross-class collateralization was adopted.
  In only two instances was the level of collateralization limited in some way.  In at least one of those instances, customers paid the price in increased costs of securitization.  To avoid such costs, and to maintain consistency with best industry practice, the Commission should true up collections on a system-wide basis and adjust for any over- or under-collections on an equal percentage basis to all customer classes, as Mr. Pollock has proposed.  Mr. Pollock’s true-up methodology is discussed more fully in Section VI.D of this brief.  This methodology provides the greatest assurance that the bondholders will be paid, and therefore assures the lowest carrying cost possible on the transition bonds.
  Further, it comports with the way we have always set rates in Texas:  rates are set and remain unchanged until the utility on a system-wide basis is materially over- or under-earning.  


As TXU’s own witnesses have testified, the financial community prefers a true up approach that “minimizes required rate increases across all rate classes” and that is less likely to “create bills that are comprised entirely of transition charges.”
  Further, even Mr. Sherburne, in endorsing Staff witness Mr. Lloyd’s approach, believes that Mr. Lloyd’s proposal is superior to his own because it “provides assurance to TXU Electric customers that their transition charges will be stable over time” and “provides additional assurances of stable cash flows to bondholders.”
  As Staff witness Ms. Jones put it, “favorable consideration will be given to the ability to collect more transition charges from those classes with relatively stronger sales volumes in the event sales volumes for any given classes are falling.  This would prevent falling sales volume in any given class leading to significant increases in the transition charge per kilowatt hour for that class.”
  The testimony in this case clearly supports a true-up, such as the one proposed by Mr. Pollock, whereby system growth is used for the benefit of all customers, and the risks of any class shrinkage are likewise shared across all customer classes.  


In contrast, TXU’s proposed true-up mechanism does not provide for stable transition charges for customers and does not assure stable cash flows, in any reasonable way, to bondholders.  Fundamentally, TXU’s proposal provides a class-by-class true up, in which a shrinking class will see ever increasing transition charges over time.  TXU’s proposal has only two limited instances of cross-class collateralization.  First, TXU’s approach allocates any over- or under-recoveries back to each customer class based on the initial allocation percentage assigned to that class.
  This feature does not eliminate the problem, as admitted by Mr. Sherburne, that a shrinking class will see ever-increasing transition charges over time.
  Under TXU’s proposal, even if the overall system is growing, TXU’s proposal requires increased transition charges within any shrinking class.  In recognition of this shortcoming, TXU has proposed that if a class shrinks, it will reallocate costs only when the last customer leaves the system.
  Thus, so long as one kW or kWh exists in a class over which to spread the revenue requirement, TXU’s approach would require that last customer to pay the entire class revenue requirement.  This approach is not only unfair, it is absurd. 

TXU believes this true-up approach to be reasonable because it is projecting growth in every class.  However, TXU has fully admitted that its growth projections are not based on any realistic analysis of its individual customer classes.
  In fact, TXU did absolutely no growth analysis on a class-by-class basis.
  This explains the anomaly of TXU’s claimed growth in the instantaneous interruptible class, a class that is closed to new customers and new load.  TXU admits that it did not consider this fact in its growth analysis.  Further, despite trend data which shows that the noticed and instantaneous classes are shrinking, TXU admits that it made no adjustments to its assumed industrial growth factors, which it applied without any analysis to all the industrial classes.

TIEC submits that TXU’s growth projections are absolutely baseless and should not be used to justify a true-up system that is as patently unfair as the one TXU proposes.  As Mr. Pollock testified, virtually every interruptible class, and even TXU’s proposed consolidated transition charge interruptible classes, are actually shrinking today.
  The factors behind this shrinkage include declining oil field production, which cannot be accounted for by adjusting TXU’s cost study.
  The transition charges at issue in this case will be in effect for 12 years.  It is a certainty that the loads in TXU’s certificated service territory will look very different 12 years from now.  For example, the Texas steel industry could completely disappear in that time.  It would be bad public policy to put in place a system that all but guarantees rising transition charges for certain classes and has the potential to penalize a single customer so dramatically.  

TXU further claims that its true-up mechanism is appropriate because these charges are not like base rate charges, and are more akin to a fuel or purchased power surcharge.  TIEC strongly disagrees.  Stranded cost charges are unlike fuel or even purchased power charges.  Stranded costs are ordinary, run-of-the-mill production assets that the legislature has decided to accelerate recovery on.
  The mere fact that these production-related assets will be uneconomic under competition does not change their character.  Accordingly, they should not be treated as anything other than base rate items for which recovery is being accelerated.  

In addition, both TXU and Staff mischaracterize how fuel is actually treated.  While this Commission does track fuel on a class basis, that is only due to the policy to collect fuel on the basis of actual usage.
  Accordingly, the Commission refunds and surcharges fuel under- and over-recoveries on a class basis.  However, it only tracks fuel on a class basis over very short periods of time and certainly would never do so for as long as twelve years.  If the fuel factor is consistently under- or over-recovering, the Commission forces the utility to change its fuel factor.  That change is done on a system-wide basis, with absolutely no reference to which classes caused the over- or under-recovery.
  In addition, there are no fixed allocations to the classes.  A class is allocated fuel charges based on its actual usage.  Accordingly, if a class shrinks it will be allocated less fuel charges on a going forward basis.  Parties’ attempts to support their preferred method of true-up using this Commission’s fuel factor policies should therefore be rejected.  


Staff’s proposed true-up should likewise be rejected.  Although Staff’s proposal is a constructive effort to improve upon what TXU has proposed, it suffers from several failings and is inferior to the true-up utilized in almost every other securitization to date.  Staff proposes utilizing TXU’s proposed true-up as a base, but then if any customer class experiences a rise in its transition charge from one year to the next, TXU would be under some obligation to file for an alternative true-up.
  As Staff witness Ms. Jones describes it, “the Commission Staff has proposed that any true up adjustment mechanism not result in any increase in the transition charge rate for any customer class from one period to the next unless there is an increase in the transition charge rate for every customer class.”
  Under Staff’s alternative true-up, as long as there was overall system-wide growth, no customer class’s transition charge would rise.  In effect, Staff’s alternative true-up would cap the charge for any particular class, unless there was insufficient system-wide growth, in which case all transition charges would rise on a pro rata basis to make up for any shortfalls.

There are several problems with this proposal.  First, it is untested in any jurisdiction and it is unclear how the bond community would respond to it.  Second, Mr. Lloyd’s proposal does not seem to contemplate an automatic adjustment.  Rather, TXU must file a request for the alternative true-up with the Commission.
  It seems unlikely that the bond community would support such an uncertain process.
  Finally, to the extent that Mr. Lloyd’s proposal is based on TXU’s proposal, it still violates fundamental concepts of ratemaking.  As explained above, this case is not analogous to a fuel surcharge case, and even if it were, this Commission has never adopted an intra-class true-up in order to collect charges over a 12 year period.  

Staff’s true-up proposal should be rejected and a full cross-class collateralization true-up, such as the one proposed by Mr. Pollock, should be adopted.  Mr. Pollock’s proposed form of true-up has been vetted and selected in virtually every securitization case.  It is simple, easy to apply, and easy for the Commission to review.  It requires no hearing and will provoke no controversies.  Accordingly, the Commission should adopt it here.  


D.
Assignment of Customers to TC Customer Classes

It is fundamental that cost shifting and cross subsidization should be kept to a minimum as we move from regulation to competition.  It was the goal of the legislature that every class of customers see benefits from competition.
  The consolidation of customer classes for transition charge purposes runs counter to this goal.  By increasing the costs borne by one particular customer or class of customers, the ability for that customer to shop effectively is limited.  Class consolidation should therefore only be allowed where it does no harm.  

TXU has proposed assigning customers to regulatory asset recovery classes (“RARCs”) as follows:

· combining the general service, municipal cost-of-service, and standby customer classes in three distinct RARCs; 

· consolidating the three existing lighting classes with a separate lighting service RARC; and

· consolidating the six interruptible classes into two RARCs, instantaneous interruptible and noticed interruptible, without any voltage level distinction with each RARC.

TIEC objects to several aspects of TXU’s proposal, beginning with TXU’s elimination of voltage level distinctions in the interruptible classes.  TXU has proposed maintaining voltage distinctions within the general service class.
  As TIEC witness Mr. Pollock points out in his direct testimony, TXU’s proposal to eliminate voltage-level distinctions in the interruptible classes is inconsistent with its proposal to maintain voltage-level distinctions within the general service class.
  It is also inconsistent with cost-causation principles, because in general it is more economical to serve customers at higher voltage levels.
  Finally, TXU’s proposal to consolidate voltage levels into a single class will shift costs among the interruptible classes, reducing some customers’ “headroom” or shopping credit once competition begins. 

TIEC also objects to TXU’s proposal to include standby service customers in the same RARC with full requirements customers, for several reasons.  First, it is contrary to cost-causation principles.  Standby customers typically have a low coincidence factor, because their use of maintenance power is planned to avoid coinciding with peak demand.
  Thus, their contribution to peak tends to be much lower than other customers.  Second, TXU’s proposed treatment of standby customers ignores PURA § 39.262(k), which provides that customers receiving power from an on-site production facility of 10 MW or less capacity or a grandfathered qualifying facility will be assessed transition charges based only on the services actually provided to them after the generation facility became operational.  TIEC interprets this section to require that standby customers with on-site generation should be assessed a separate transition charge for standby service, which cannot occur if they are placed in the same RARC as full requirements customers.

In the case of TXU, it is clear from the testimony presented that consolidating the six interruptible classes into two classes harms many customers in those classes.
  As discussed below in Section VIII.E, billing demand-metered customers in a kW basis will mitigate the cost shifting to allow consolidation.  However, without such mitigation, class consolidation should be rejected in order to preserve all customers’ ability to shop successfully in the new market.

To the extent that the Commission wishes to use consolidation to avoid customer migration to lower transition charge classes, that can be accomplished much more directly by “tagging” customers as of a date certain.  Staff witness Mr. Lloyd proposed such a system in his direct testimony,
 and TXU agreed to it in the rebuttal testimony of Mr. Sherburne.
  TIEC would likewise support tagging customers as of the effective date of the final order in this case in order to determine which transition charge class or classes they belong to.  This procedure will mitigate any concerns regarding migration once the transition charges are initially set. 

E.    Design of the TC Charge
There are two fundamental issues that need to be addressed in designing transition charges.  First, how should the transition charge be designed?  Second, should the charges be collected on a per kWh or a per kW basis?

It is absolutely critical from both an equity and a cost-causation perspective that the transition charges be developed using data from the same test year both in the numerator and in the denominator of the charge.
  The numerator is the amount of costs allocated to each class.  The denominator represents the billing determinants (e.g. kWh, kW) over which the costs will be collected.  If costs are to be allocated using an April 30, 1999 test year, then the corresponding billing determinants should be taken from the same April 30, 1999 period.  This is how rates have always been designed.  It is also more equitable to the customers who will be paying securitized transition charges for at least the next twelve years.  A rate determines how costs are to be recovered from each customer.  Rates that are designed using consistent data will more accurately track the cost of serving each customer.

TXU, by contrast, uses no fewer than 3 different test years to design the charge: (1) June 30, 1997 to allocate demand costs; (2) April 30, 1999 to determine the residential class energy allocation factor; and (3) the projected year 2000 billing determinants.
  This convoluted rate design is fundamentally unfair.  To the extent that the projected billing determinants are less than the historical sales that determined the cost allocation, the resulting rate will be higher than if the same historical sales had been used to design the rate.  This result is also inconsistent with cost causation.  Cost causation is based on usage.  If allocated costs are $1,000 based on historical usage of 1,000 kW, then a cost-causative rate would be $1.00 per kW.  On the other hand, if costs are $1,000, but prospective usage is only 500 kW, then the resulting $2.00 per kW rate obviously would not comport with cost causation.
  

Cost causation is especially critical in deciding whether the transition charge should be in the form of a per kWh charge or a per kW charge.  TIEC submits that a per kWh charge may be the only option for customers that are billed on a per kWh basis and do not have demand meters.  The vast majority of TXU’s general service (e.g. Rates G, GP) customers and all Rate HV and interruptible customers have demand meters.  Further, they are billed for production costs primarily on a per kW basis.  A per kW charge is the only appropriate option for these customers.

In order to avoid disadvantaging customers within a current customer class, or within a consolidated customer class, the Commission should design transition charges that mirror current rate design.  This means that for customers with demand meters, whose charges are currently collected primarily on a demand basis, the charges should be collected on a kW and not a kWh basis.  The testimony of Mr. Pollock shows the importance of this simple and correct method of billing transition charges.  For instance, in the HV class, a 90% load factor customer will see a 26.1% increase in cost responsibility under TXU’s pure kWh proposal.
  Similarly, a GS-Primary customer with a 90% load factor will suffer a 25% increase in cost responsibility.  The Texas Retailers Association recognizes the necessity of billing charges to demand-metered customers on a demand basis.
  Likewise, Staff witness Mr. Lloyd recognizes that demand charges are appropriate for some classes, and would not oppose it for all classes where all customers have demand meters.
  In addition, collecting transition charges from these customers on a demand basis has the added benefit of allowing the Commission to consolidate the six interruptible classes into two without shifting costs in an unacceptable manner.
  

TXU’s resistance to collecting transition charges from demand-metered customers on a kW basis is baffling.  First, Mr. Sherburne claims that because TXU bills its purchased power cost recovery factor (PCRF) on an energy basis, it is appropriate to bill transition charges on an energy basis.
  However, as Mr. Sherburne admitted during his cross-examination, the PCRF is only designed to provide TXU with some measure of cost recovery for purchased power between rate cases.
  Those charges would properly be rolled into base rates at the first opportunity, at which time they would be collected from demand-metered customers primarily on a demand basis.  Second, Mr. Sherburne argues that the Company currently has no tool with which to forecast demands on a class basis.
  It is astonishing that TXU does not have that capability, particularly since it forecasted demands in order to produce answers to discovery requests in this case.
  Further, Mr. Sherburne admits that TXU will have to forecast demands in order to set transmission rates in the April 2000 unbundling and stranded cost cases.
  Finally, both CPL and Reliant Energy have proposed collecting transition charges from demand-metered customers on a demand basis, and apparently have no problem conducting the analysis or collecting the dollars.

Third, TXU states that the financial community prefers kWh charges.
  This claim is  undermined by the fact that the two other utilities that have filed for securitization in this state have proposed to collect transition charges on a demand basis from demand-metered customers. Further, Staff witness Ms. Jones testified on the stand that the financial community does not prefer a kWh charge.  When questioned regarding this point, she repeatedly stated that the financial community prefers certainty, but she did not indicate in any way that kW charges would cause any additional uncertainty.
  

Fourth, TXU argues that the Company does not know how charges for electricity are going to be accomplished after January 1, 2002, but that a kWh meter will always be present.
  This statement ignores the conventional wisdom that in a competitive environment more, not fewer, customers will have real-time meters capable of measuring actual demands.  Even if customers are uninterested in their real-time usage, REPs will certainly want to know this data and it is simply incorrect to assume that the entire industry is not headed for increased use of advanced metering technology.  TXU’s argument further ignores the fact that even under regulation, customers have insisted on increased real-time options, including more widespread use of demand meters.  Mr. Sherburne’s apparent claim that demand metering might not be around after January 1, 2002 is unsupportable.  

Finally, TXU makes the incredible argument that collecting transition charges on a kWh basis is appropriate because customers “will not know how the charges are being assessed or even that they are paying for transition costs.”
  Mr. Sherburne seems to be saying that because most customers will be ignorant regarding these charges, TXU should be allowed to collect these charges however it decides is appropriate, despite the impact it will have on the customers.  This argument has absolutely no merit.  The fact that customers are unaware of unfair treatment does not justify such treatment. 

TXU’s position must be rejected.  There is simply no credible reason not to collect transition charges on a demand basis from all demand-metered customers.  Both Reliant and CPL are proposing to do just that, even from demand-metered customers in classes where not all customers have demand meters.  It is hard to imagine any reason why TXU is less competent to accomplish this task.  Accordingly, TXU’s proposed kWh charge should be rejected, and a kW charge should be utilized for all customers with demand meters. 

As Mr. Pollock testified, the transition charges should track what is proposed in Exhibit JP-6 of Mr. Pollock’s testimony.  That proposal, which collects transition charges on a demand basis from demand-metered customers is more consistent with the current rate design, will better preserve the shopping credit for those customers, and will track cost causation much more closely.  At a minimum, transition charges for HV, all interruptible tariffs, and GS-Primary should be collected on a demand basis.  These classes are made up primarily of customers with demand meters.  Mr. Pollock has designed these charges, and they are discussed in Section VIII.F below.

F.
Form of Tariff
The initial transition charge should be developed using consistent test year assumptions in both the numerator and the denominator.  This is discussed in more detail in Section VIII.B of this brief.  Based on Exhibit JP-6 attached to Mr. Pollock’s testimony,
 the initial transition charges (“ITC”) would be as follows: 


Residential





$0.003607 per kWh


General Service Secondary



$0.003547 per kWh


General Service Secondary with demand metering
$1.326618 per kW


General Service Primary



$0.002331 per kWh


General Service Primary with demand metering
$1.135469 per kW


High Voltage





$0.942180 per kW


Lighting





$0.003975 per kWh


Instantaneous Interruptible



$0.242848 per kW


Noticed Interruptible




$0.556130 per kW

The above ITCs were derived using June 30, 1997 test year demand allocators, the April 30, 1999 energy allocation factor for residential customers, and April 30, 1999 billing determinants.  As stated in Section VIII.B of this brief, the demand allocators should be updated by applying the same methodology (A&E/NCP) to weather adjusted sales for the year ended April 30, 1999.  The update should be no more controversial than updating the energy allocation factor. 

In addition, the non-demand metered customers in General Service Secondary and General Service Primary have been separated out and a separate per kWh charge developed.  This is to address TXU’s claimed problem of billing demand-metered customers in classes where not all customers have demand meters.  This proposal, derived from Exhibit JP-6 and Exhibit JP-3, would solve any inconveniences in administering the transition charge tariffs in classes where some, but not all, customers have demand meters.

Finally, in order to accomplish the true-up as proposed by Mr. Pollock and discussed in Sections VI.D and VIII.C, an adjustment factor (“AF”) should be incorporated in the tariff.  The AF is the ratio of required revenue to projected revenue for the collection year. The required revenue is the principal and interest payments toward the securitized bonds for the upcoming collection year.  The projected revenue would be calculated by applying the initial transition charges to the corresponding billing determinants for the collection year.  Thus the tariff would be formatted as follows:



TCy = ITC * AF; where




TC = Transition Charge in collection year y




AF = (Py + Iy + TUy-1)/((ITC * BDy



P + I are principal and interest payments for the securitized bonds




TU = under- (or over-) recovery of revenue requirements in the prior year




BD = billing determinants

The above process is also illustrated in Exhibit JP-6, attached to the Direct Testimony of Mr. Pollock.  

IX.
Conclusion
For the foregoing reasons, TIEC respectfully requests that the Commission adopt the recommendations outlined in Section I of this brief.  

Respectfully submitted,
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