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REQUESTING A SURCHARGE, OR IN
THE ALTERNATIVE, FOR A
SURCHARGE TO RECOVER UNDER-
RECOVERED FUEL EXPENSE

ORDER EXTENDING TIME TO ACT ON
MOTIONS FOR REHEARING

This case involves the application of Entergy-Gulf States (EGS) to reconcile its fuel costs
for the period of January 1, 1994 through June 30, 1995. The Public Utility Commission of
Texas issued an Order in this case on April 1, 1997, and EGS, the Office of Public Utility
Counsel, the General Counsel, and Cities have filed motions for rehearing concerning this Order.
In addition, North Star Steel Texas (“North Star”) filed a Motion for Rehearing and a Motion for
Leave to File Motion for Rehearing Out of Time on April 30, 1997.! North Star’s request to file

its motion for rehearing out of time is granted.

The time to act on the motions for rehearing is extended, pursuant to Section 2001.146 of

the Government Code, to June 30, 1997.

' The April 1, 1997 Order of the Commission was not mailed to counsel for North Star because a Notice
of a Change in the Affiliation of Counsel and Substitution of Counsel filed with the Commission by North Star on
October 21, 1996 was not properly recorded.
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ORDER NO. 15

SETTING DEADLINE FOR GSU RESPONSE TO CITIES 7-43 AND 7-45
AND RULING ON CITIES’ MOTION TO COMPEL
ITS EIGHTEENTH AND NINETEENTH DISCOVERY REQUEST

On March 12, 1996, the Cities filed a motion to compel Gulf States Utilities Company (GSU)
to respond to its Request for Information (RFI) Nos. 194, 19-6, 19-8, 19-10, 19-18, and 18-1. GSU

timely filed a response to the motion.

Procedural History

According to GSU, these RFIs seek near-critical path information, which was the subject of
a previous motion to compel filed by the Cities (RFI Nos _7-43 and 7-45). The Administrative Law
Judge (ALJ) ruled on that motion in Order No. 8, issued March 5, 1996, gmntmg Cities’ motion to
compel 7-43 and 7-45. The ALJ did not set a time certain for GSU to respond so that it could file
a pleading indicating how much time it would need to compile the requested information.
Accordingly, Order No. 8 required GSU to file a statement informing the ALJ when it could provide

the response to those RFIs.

GSU timely filed the response on March 6, 1996, with an affidavit stating that it will require
approximately 60 hours to perform both analyses and that, because of the current River Bend
refueling outage, GSU would need until mid or late April 1996 to provide a response. The ALJ did
not receive any objection or reply to this filing. GSU also filed an appeal of Order No. 8 on
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March 15, 1996, however, the Commission did not vote to hear it. Pursuant to P.U.C. PROC.
R. 22.123(g), the appeal of that order was deemed denied on March 26, 1996.

Deadline for Response to Cities 7-43 and 7-45

Based on the affidavit of Mr. Bradley E. Tate, which indicated personnel could respond to
the requests by mid to late April, GSU shall file a response to the Cities’ RFI Nos. 7-43 and 7-45 on
or before April 29, 1996.

Objections to Cities’ 19th RFI

Regarding the Cities’ motion to compel 19-4, 19-6, 19-8, 19-10, and 19-18(a) through (p),
GSU states that (1) the information is not available in a form maintained by GSU; (2) the date for
responses to RFI Nos. 7-43 and 7-45 have not been set, therefore, the Cities’ request is inconsistent
with the intent of Order No. 8; (3) GSU cannot perform the analysis within the ordinary time period
because of the magnitude of the work involved and the limited number of qualified personnel needed
to perform the analysis; and (4) the near-critical path analysis sought is irrelevant to a determination

of the outage activities.

The questions involve refueling outage No. 5 (RF-5), which took place on April 15, 1994 and
lasted until July 6, 1994 (82 days). The planned time for the outage was 53 days. The questions seek
detailed explanations for the work scope, root cause, and duration of the critical path for emergent
work associated with suppression pool clean-up, and critical path or near-critical path for emergent
work associated with the RHR heat exchange inspection, HPSCS5 battery replacement, power line

conditioner capacitor replacement, and for 16 specified major equipment improvements.

Cities responds that the information requested focuses more narrowly on specific activities.
More importantly, GSU has asserted no recognizable objection under the Texas Rules of Civil
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Procedure (TRCP) or under the Commission’s rules.

In its reply, GSU first states that the information requested seeks 20 different near-critical path
analyses. Apparently, according to GSU, these responses are tied to responses to Cities 7-43 and
7-45, for which the ALJ set a deadline to respond in the above section of this Order. Second, GSU
claims that the request is wasteful and unreasonable because the Cities have not determined which
particular outage activities were imprudent. GSU adds that the duration of near-critical path activity
. does not have any bearing whatsoever on the issue of whether a particular activity was prudent or any
quantification of a disallowance. Finally, GSU argues that considerable work is required to determine
near-critical path activity during an 82-day outage. It requests that it not be required to provide the
information until the appeal of Order No. 8 is resolved.

The ALJ finds that the Cities’ requests (19-4, 19-6, 19-8, 19-10, and 19-18(a) through (p))
are relevant or reasonably calculated to lead to the discovery of admissible evidence as required by
TRCP 166b(2)(a). Taking GSU’s reply arguments in order, first, the ALJ is persuaded that these
responses are tied to Cities 7-43 because both concern near-critical path activity for RF-5. Therefore,
GSU’s objection and request for a delayed response is proper. Second, GSU’s argument that the

claim is wasteful and unreasonable is unsupported by legal argument. Third, the ALJ notes that GSU

does not specify how long it would take for GSU to provide a response and, with the Commission’s
denial of GSU’s appeal, the ALJ finds it reasonable to set the same deadline for a response to the
Cities’ 19th RFI that was set for Cities 7-43.

Accordingly, the Cities’ motion to compel GSU to respond to RFI Nos. 19-4, 19-6, 19-8,
19-10, and 19-18(a) through (p) is GRANTED. GSU SHALL provide these responses on or before
April 29, 1996.
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Objections to Cities 18-1

GSU argues that the request is overly burdensome because it seeks information on every near-
critical path activity during each outage. GSU claims that, in order to identify float figures'
associated with near-critical path activities, it must first identify those activities. (The ALJ presumes
GSU means that it must identify the near-critical path activities for every outage before it can identify
days of float.) According to GSU, it cannot respond to this request until it responds to Cities 7-43,
7-45, 7-47, and 7-49.2

The RFI states:

18-1 Regarding Mr. Sellman’s testimony at page 10, line 3, concerning “near-
critical path activity,” provide a detailed explanation that sets forth the number
of days of float associated with near-critical path activities.

The Cities contend that the question could be answered in several sentences, that GSU is
misinterpreting its request “to define the term he uses in testimony at page 10, line 3" and to state

what days of float are in terms of near-critical path.

GSU responds by reiterating what it understands 18-1 rto mean: that it seeks to know the
number of days of float associated with each near-critical path activity. GSU again states that the
identity of all near-critical path activities must be established before it can identify float figures. GSU
contends that the Cities’ request for float information is unreasonable and actually more burdensome
than the Cities’ earlier request for all near-critical path activities. It also argues that the amount of

1GSU defines “float” as “the amount of time a selected activity is from becoming the critical path.” The ALJ does not find
the definition helpful; however, GSU offers an exampie. If an activity has six hours of float (with all elsc being cqual), if that activity
were to be extended more that six hours, or if the critical path activity were to finish more than six hours carly, then the activity would
become critical path. GSU Response at 10.

2Asoro:lq:ﬂedal)ovc,GSUif.requimdt«.nuspondto7-43 and 7-45 by April 29, 1996. It is the ALJ’s understanding that GSU
is responding or has responded to Citics 7-47 and 7-49 per the agreement of the partics.
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float of any given near-critical path activity does not indicate what the true outage extension is for

that critical path activity.

From the Cities’ motion and GSU’s response, it appears that the parties have been unable to
resolve whether the Cities is asking for a definition of the number of days of float or for the actual
number of days of float. GSU presumes the latter although it argues that this request is burdensome.
Yet GSU fails to give the ALJ any factual data showing how burdensome a response will be, other
than the response is also tied to the work that will be undertaken on Cities 7-43 and 7-45. For
instance, GSU does not state how many critical path activities are involved or how difficult and time
consuming it will be to calculate the days of float. For either interpretation, the ALJ finds that the
Cities 18-1 is relevant or reasonably calculated to lead to the discovery of admissible evidence. The
ALJ finds that information about near-critical path activity may lead to evidence relevant to

quantification of any harm resulting from an imprudent outage.

Therefore, Cities’ motion to compel GSU to respond to 18-1 is GRANTED. On or before
April 19, 1996, GSU is instructed to provide a response to the Cities defining what “days of float”
means in terms of near-critical path. If the Cities seeks a determination of the actual number of days
of float, it shall immediately notify GSU and GSU shall provide such a response to the Cities on or
before May 3, 1996.

~
SIGNED AT AUSTIN, TEXAS the _/ / ~ day of April 1996.

STATE OFFICE OF ADMINISTRATIVE HEARINGS

JFOMERLEAU
STRATIVE LAW JUDGE
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ORDER NO. 13

GRANTING MOTION TO INTERVENE,
DENYING MOTION FOR RECONSIDERATION OF ORDER NO. 3,
ADOPTING ORDER NO. 3 IN DOCKET NO. 15102, AND REQUIRING
HAND-DELIVERY OF TESTIMONY

I. Granting Motion to Intervene

On April 5, 1996, the City of Port Neches (Port Neches) filed a motion to intervene, alleging
standing under §24 of the Public Utility Regulatory Act (PURA). Port Neches’ motion to intervene is
hereby GRANTED. Port Neches should take note that its reference to §24 of PURA is a reference to
the former PURA, now repealed. Former §24, as it refers to electric utilities, is now §2.106 of the
Public Utility Regulatory Act of 1995, Art. 1446¢-0 (Vernon Supp. 1996) (hereinafter PURA95). In
the future, the City of Port Neches, as well as all other parties to this docket, SHALL cite to PURA9S,

unless a specific reference to a former PURA provision is necessary.
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I1. Denying Motion For Reconsideration of Order No. 3

Along with its motion to intervene, Port Neches also filed a motion for reconsideration of Order
No. 3 denying the Office of Public Utility Counsel’s (OPC) motion to consolidate this docket with Gulf
States Utilities Company’s (GSU) fuel reconciliation proceeding, SOAH Docket No. 473-96-0117/ PUC
Docket No. 15102 (hereinafter Docket No. 15102). In its motion for reconsiderat‘ion, Port Neches

reurges OPC’s original position that the two dockets should be heard together.

Port Neches argues that the two dockets should be consolidated for the following reasons: (1)
GSU’s current fuel factor was set as part of its settlement in Docket No. 12712, the docket approving
its merger with Entergy and based on GSU’s prediction of significant fuel savings; (2) in Docket No.
15102, GSU claims a $22 million underrecovery in fuel costs, but has requested to not surcharge for the
underrecovery; and that, consequently (3) GSU owes the Commission and its ratepayers a full

explanation of why fuel costs have increased since the merger, instead of decreased as predicted.

However legitimate the concerns of Port Neches, those concerns may be adequately addressed
in separate proceedings and do not compel an exception to the procedures required by P.U.C. SUBST.
R. 23.23(B)(2) or a reconsideration of Order No. 3. Accordingly, Port Neches’ motion for
reconsideration of Order No. 3 is DENIED.

III. Adopting Order No. 3 in Docket No. 15102

OPC’s motion to consolidate was properly filed in both of the above-styled and numbered
dockets. However, the order denying the motion to consolidate (Order No. 3) was filed only in Docket
No. 15489, and not in Docket No. 15102, To clarify, the undersigned Administrative Law Judge (ALJ)
assigned to Docket No. 15102 ADOPTS that portion of Order No 3 that denies OPC’s motion to
consolidate, for the reasons stated therein. Accordingly, the above ruling on Port Neches’ motion to

reconsider applies to both dockets.
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IV. Hand-delivery of Testimony

Because of the accelerated nature of this proceeding, it is necessary for the ALJ in Docket No.
15489 to receive copies of testimony as soon as possible after filing. Consequently, all intervenors filing
testimony on April 12, 1996 SHALL hand-deliver a copy of the testimony on the day of filing to the
docket clerk at the offices of the State Office Of Administrative Hearings (SOAH). ‘General Counsel
SHALL use its best efforts to accomplish the same on April 18, 1996.

V. Reassignment of Docket No. 15489

The parties should take note that Docket No. 15489 has been reassigned from ALJ Kathleen
Sanford to ALJ Eva Andries.

W

SIGNED AT AUSTIN, TEXAS the __ [ — day of April, 1996.

STATE OFFICE OF ADMINISTRATIVE HEARINGS

INISTRATIVE LAW JUDGE

7/

MLQ/‘D POMERLEAU

ADMINISTRATIVE LAW JUDGE

EVﬁqKING ANDRIES
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