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I.
QUALIFICATIONS

Q.
Please state your name and business address.

A.
Parviz M. Adib, 1701 N. Congress Avenue, P.O. Box 13326, Austin, Texas 78711-3326.

Q.
By whom are you employed and in what capacity?

A.
I am employed by the Public Utility Commission of Texas (PUC or Commission) as the Director of the Electric Industry Analysis (EIA) Division in the Office of Regulatory Affairs.  

Q.
Are you the same Dr. Parviz M. Adib who previously filed testimony in this docket?

A.
Yes, I am.

II.
Purpose of Rebuttal Testimony and Recommendation

A.
Purpose

Q.
What is the purpose of your testimony?  

A.
The purpose of my rebuttal testimony is to briefly respond to selected portions of the Intervenors’ testimony filed in this docket.  I will discuss concerns raised by certain Intervenors including vertical market power and transmission market power issues.  Also, I will respond to concerns raised regarding some of the buyback provisions included in the Integrated Stipulation and Agreement (ISA) related to the proposed divestiture of generation capacity.

B.
Recommendation

Q. Has the Intervenors’ testimony filed in this docket caused you to change your recommendation regarding the ISA?

A.
No.  I still believe that the ISA together with the oversight of the Commission, the Electric Reliability Council of Texas (ERCOT) Independent System Operator (ISO) and the Southwest Power Pool (SPP) Regional Transmission Organization (RTO) addressed in the ISA as discussed in my direct testimony, reasonably address the market power concerns raised by the proposed merger.  Therefore, I recommend that the Commission find the merger is in the public interest and enter an order consistent with the terms of the ISA. 

III.
 Rebuttal to  Intervenors

Q.
Please identify the non-signatory Intervenors that filed direct testimony in this proceeding.

A.
Five non-signatory Intervenors have filed testimony.  They are: East Texas  Cooperatives (ETC), Transmission Dependent Utility Systems (TDU Systems or TDU), South Texas Electric Cooperative and its member Distribution Cooperatives (STEC), Public Utility Board of Brownsville (PUB), and Power Choice.

Q.
Please list ETC’s and TDU Systems' witnesses.

A.
The following two witnesses have filed testimony on behalf of ETC: James Daniel and Dr. Gordon Taylor.  In addition, the following three witnesses have filed testimony on behalf of both ETC and TDU Sytems: David Brian, Charles Liebold, and Michael Moore.  Finally, the following two witnesses have filed testimony on behalf of TDU Systems: Dr. William Shepherd and Carl Stover.

Q.
Please list STEC’s witnesses.

A.
The following three witnesses have filed testimony on behalf of STEC:  Dr. Ross Baldick, Dr. Eugene Preston, and Dr. Sarah Goodfriend.

Q.
Please list PUB’s witness.

A.
The PUB has offered Riley Rhorer as its only witness.

Q.
Please list Power Choice’s witness.

A.
Power Choice has offered Governor Mark White as its only witness.

Q.
Are you going to address every point raised and discussed in testimony filed by the witnesses listed above?

A.
No. I will identify particular concerns raised by some of these witnesses and provide my response to each of them.  The fact that I do not provide a point-by-point rebuttal to all of these witnesses’ assertions does not mean that I agree with any of them.

Q.
What issues raised by the Intervenors will you address in your rebuttal testimony?

A.
I will address the following issues raised by the Intervenors:

A. The ISA is not in the public interest.  This position is taken by all five non-signatory Intervenors.

B. Market power is not adequately addressed.  This position is taken by the following non-signatories Intervenor’ witnesses: Dr. Ross Baldick, David Brian, James Daniel, Michael Moore, Dr. Eugene Preston, Dr. Sarah Goodfriend, Riley Rhorer, and Dr. Gordon Taylor.  I will address the Intervenors’ concerns regarding vertical market power.  General Counsel witness Christie Arends will address the Intervenors’ arguments concerning horizontal market power.

C. Interests of CSW’s wholesale customers’ retail customers are ignored. This position is taken by ETC witness James Daniel.

D. Buyback provisions are not adequate. This position is taken by the following ETC/TDU Systems’ witness Moore.

E. Transmission problems and adequacy of the ISO’s authority are overlooked This position is taken by STEC witness Preston, ETC witness Daniel, ETC/TDU Systems’ witness Moore, and PUB witness Rhorer.

A.
The ISA is in the public interest

Q.
Did different Intervenors find the ISA to be in the public interest? 

A.
No.  For various reasons, all of the Intervenors filing direct testimony in this case recommended that the Commission  find that the ISA and the merger are not in the public interest.  Similarly, the Intervenors offered a variety of conditions to be imposed on the merger if the Commission decides that the merger is in the public interest. 

Q.
Do you agree with the Intervenors that the ISA is not in the public interest?

A.
No.  For the reasons discussed in my direct testimony as well as those discussed herein, I still believe that the ISA is in the public interest. 
Q.
Do you believe it is reasonable for General Counsel to achieve in settlement everything that it would have sought in a contested case?

 A.
No.  Settlement is the product of give and take negotiation by all parties.  If every party insisted on achieving its hearing position, settlement would be impossible.  

Q.
What is your conclusion regarding the contention made by the Intervenors that the merger is not in the public interest?

A.
I disagree with the Intervenors and believe that the provisions of the ISA are adequate to protect the public interest.  Among the benefits provided by the ISA that are particularly significant to General Counsel are:  a) immediate customer benefits, b) quality of service and customer education, c) commitment to foster competition, and d) ECOM recovery.

The ISA is the product of negotiation and compromise by all parties to the agreement.  When viewed in its entirety, I believe the ISA is a reasonable resolution of the issues presented in this proceeding, balances the interests of the Applicants and other interested parties in this case and creates a reasonable environment to foster competition. Therefore, I recommend that the Commission find that the merger is in the public interest and enter an order consistent with the terms of the ISA.

B.
Market power is adequately addressed

Q.
Have some Intervenors questioned the adequacy of the remedies proposed in the ISA to address market power issues?

A.
Yes.  Some Intervenors have testified that the provisions of the ISA are not adequate to address horizontal or vertical market power concerns. 

Q.
Do you agree with the Intervenors’ concerns regarding market power?

A.
No.  I believe the ISA adequately addresses the potential market power concerns raised by the merger. 

Q.
Please elaborate on your answer regarding horizontal market power? 

A.
General Counsel witness Christie Arends is addressing issues related to the adequacy of remedies to deal with horizontal market power.   

Q.
Please elaborate on your answer regarding the vertical market power? 

A.
The General Counsel is convinced that vertical market power concerns and resulting negative impacts on competition can reasonably be addressed if the following five areas are addressed properly:

1. Adequate Commission oversight

2. Cost unbundling and functional separation

3. Strong code of conduct

4. Membership in an ISO/RTO organization

5. Less generation asset ownership

These five areas are critical in minimizing the potential for vertical market power abuses and fostering competition. The ISA, as well as ongoing rulemaking activities by the Commission, reasonably address all five of these concerns.  In particular,  General Counsel believes that the ongoing and future rulemaking activities pertaining to the implementation of Senate Bill 7 will minimize the potential for incumbent utilities to exercise vertical market power.  Some of these activities include Project No. 20936: Code of Conduct for Electric Utilities Pursuant to PURA Section 39.157(d); Project No. 21079: Rulemaking On Certification of Independent Organizations to Perform Transmission and Distribution-Access, Reliability, Information Exchange, and Settlement Functions; Possible Market Operation Rules; Project No. 21081: Rulemaking On Market Power Mitigation Plans and Generation Capacity; Project No. 21083: Rulemaking On Cost Unbundling and Separation Of Utility Business Activities, Including Separation of Competitive Energy Services and Distribution Generation. 

C.
Interests of CSW’s wholesale customers’ retail customers are not ignored

Q. Some Intervenors have complained that the ISA fails to address the interests of the retail customers of CSW’s wholesale cooperative customers.  Do you agree with these concerns?  

A.
No.   These customers contend  that the ISA does not provide sufficient  generation divestiture in the SPP market or provide any mechanism to transfer merger related net savings to Texas retail customers served by  CSW’s wholesale customers. 

Q.
How do you respond to the criticism regarding the amount of generation divestiture? 

A.
General Counsel witness Christie Arends will  addressing this argument concerning the  adequacy of generation divestiture in the SPP market in her rebuttal testimony.

Q.
How do you respond to the criticism regarding the lack of any mechanism in the ISA to transfer merger related net savings to Texas retail customers served by the CSW’s wholesale customers? 

A.
FERC has exclusive jurisdiction over the wholesale rates of the CSW Operating Companies. The FERC, in making its decisions regarding wholesale rates, may indirectly consider the interests of Texas retail customers who will be affected by such wholesale rates.  It has been and will continue to be the responsibility of the Public Utility Commission of Texas to protect Texas retail ratepayers.  However, the Commission’s jurisdiction over the rates of retail distribution electric cooperatives is limited.  PURA §41.004 (adopted as part of Senate Bill 7 which becomes effective September 1, 1999) outlines the jurisdiction of the Commission over electric cooperatives.  For example, while the Commission retains the authority to regulate wholesale transmission rates and services, the Commission, as of September 1, will no longer have jurisdiction to establish rates for cooperatives pursuant to PURA Chapter 36.   Moreover, pursuant to amendments made to PURA in 1995, most electric distribution cooperatives have previously elected to become rate deregulated.  Almost all of the Texas electric distribution cooperatives served by ETC and TDU have elected to be rate deregulated. 

Presumably, ETC and TDU Systems, on behalf of their member distribution cooperatives, have taken all appropriate steps before the FERC to address their concerns regarding the wholesale rates of the CSW operating companies.  Additionally, ETC and TDU Systems, to the extent allowed under their existing wholesale contracts, also have access to the competitive wholesale electricity market to obtain the most economical sources of power to serve their Texas retail customers. 

Q.
To what extent should the interests of the retail customers of CSW’s wholesale customers be considered in this proceeding? 

A.
As noted previously, this Commission no longer regulates the retail rates charged by ETC’s or TDU Systems’ member distribution cooperatives. CSW’s SPP wholesale customers, like ETC and TDU Systems, take service from CSW under FERC-approved formula tariffs.  General Counsel understands that similar claims concerning the appropriate rate protection for CSW’s wholesale customers have been raised by ETC and TDU Systems in the merger proceeding at FERC.  General Counsel expects that FERC will address these claims in its decision on the merger.      

D.
Buyback provisions are adequate

Q.
Have some Intervenors criticized the buyback provisions in the ISA?

A.
Yes.  However, I disagree with those Intervenors.

Q.
How do you respond to the criticisms regarding the buyback provisions of the ISA? 

A.
I believe the buyback provisions are structured in such a way as to minimize any potential negative impact on ratepayers.  The divestiture provisions of the ISA, including those related to the buyback, are intended to minimize any potential detrimental effect on ratepayers and while also minimizing the negative impacts that the buyback provisions could have on the potential value of proposed units for divestiture. 

Q.
Please explain how the buyback provision is intended to prevent harm to customers? 

A.
Under the buyback provision in Section 6.D. of the ISA, Applicants are permitted 1,752 hours of access to 1,354 MW of proposed units for divestiture, during the peak months of May through September.  As described in paragraph 6.K of the ISA, no ratepayer of a Texas operating company will be charged any new or increased surcharge or PCRF to recover any capacity cost resulting from divestiture.

Q.
Please explain how  the ISA will prevent harm to customers regarding fuel expenses? 

A.
Regarding fuel expenses, the ISA requires that a fuel market index along with the actual heat rate of the specific plant be used to develop fuel expenses for the peak period, May through September.  In addition, the ISA requires use of a fixed heat rate of 10,000 BTU per kWh to be applied for the fuel expense calculation during non-peak months, October through April.  This should result in savings to  ratepayers.

Q.
Why do you believe that a 10,000 BTU per kWh is advantageous for ratepayers? 
A.
The decision to use a fixed heat rate was made after the General Counsel recognized that the proposed plants were historically operating at heat rates above 10,000 BTU per kWh.  In fact a review of annual information provided to the FERC representing from 1995 through 1998 shows that the weighted average annual heat rates for three plants combined were 10,253, 10,538, 10,485, and 10,664 BTU per kWh, respectively.  In other words, these plants were operating at weighted average annual heat rate of 10,483 BTU per kWh for the entire four-year period. Given the fact that these plants should operate at lower capacity factors during off-peak months compared to peak months, I would expect higher than average heat rates will be achieved for these plants.  Therefore, the fixed 10,000 BTU/kWh is advantageous to ratepayers and, consequently, I believe the fuel portion of the buyback provisions will also protect ratepayers.

Q.
Please explain how the ISA minimizes the potential negative impacts that the buyback provisions could have on the value of the units to be divested.

A.
The intent of the ISA is to fully compensate the new acquirer(s) of the divested plants for the buyback provisions.  As described in paragraphs 6.E and 6.K of the ISA, CPL will pay for capacity during the May through September period at the level embedded in CPL’s current rates, less seven months of operation and maintenance expenses embedded in CPL’s current rates.  Fuel expenses are also compensated based on a fuel market index, leaving incentive for the new acquirer(s) to obtain additional operating efficiency.  Furthermore, if CPL is required to operate the units for more than the nominated hours and additional energy is not economically marketable, CPL is obligated to pay for applicable fuel expenses for energy received.  Finally, as indicated in paragraph 6.H, CPL’s recall right will expire once there is no longer a legal obligation to serve retail customers in ERCOT.  

Q.
Please elaborate on your last point that CPL’s recall right will expire once there is no longer a legal obligation to serve retail customers in ERCOT. 

A.
The duration of the buyback was a significant issue in the development of the ISA.   Ultimately, the signatories agreed to condition the buyback on CPL’s legal obligation to serve retail customers in ERCOT.  The date that legal obligation expires depends on an interpretation of Senate Bill 7 by the Commission as well as whether CPL is involuntarily designated as the provider of last resort within all or part of its service area.  An example of how the buyback provision could be reduced under Senate Bill 7 is set forth in Attachment G of the ISA.

E.
Transmission market power issues

Q. Have some Intervenors raised concerns regarding transmission problems, generation manipulation, and the ISO’s lack of adequate authority to address those problems?
A.
Yes.  STEC witness Preston, ETC witness Daniel, ETC/TDU Systems’ witness  Moore, and PUB witness Rhorer have raised concerns regarding the Applicants’ ability to take advantage of transmission constraints or through their generation operation  influence the total amount of available transfer capability (ATC).  They have also raised concerns regarding the inadequacy of the ISO’s authority to address these problems.  These Intervenors have concluded that these problems will  increase  Applicants’  potential market power.

Q.
Do you agree with the Intervenors’ claim that the Applicants can manipulate the ATC through their generation pattern? 

A.
Theoretically, I think that all major utilities, including Applicants, that have many generating units and serve a large geographic area, have such capability. .   However, the potential to manipulate the ATC exists today and is not caused by the merger. 

Q.
Is this an issue that should be addressed in this proposed merger? 

A.
While this is an important issue, I do not think it is appropriate to handle this issue in this proposed merger case.  Again, these concerns would exist even in the absence of the proposed merger.  I believe there are other avenues available to address these concerns.  First, any valid  concerns can (and should) be brought to the attention of the ERCOT ISO.  In addition, under §25.203 of the Commission’s Substantive Rules, any dispute concerning the provision of transmission service must, with certain exceptions, be submitted to mediation or other alternative dispute resolution process before filing a complaint with the Commission.  Finally, a market participant who believes manipulation of the transmission system is occurring can file a complaint with the Commission to address the alleged, specific abuses.  

Q.
What about the Intervenors’ concerns regarding the inadequacy of the ISO’s authority to address transmission related issues? 

A.
I generally agree that the ISO, as it stands today, may not have all of the resources necessary  to address all transmission related issues or to detect market abuses that may take place by the Applicants or other market participants.  However, as was mentioned in my direct testimony, the ISO is evolving and should soon have the necessary resources to address the potential transmission market power issues raised by the Intervenors.   Under Senate Bill 7, the ERCOT ISO was given broad additional authority to insure non-discriminatory access to the transmission system.   Specific provisions applicable to the ISO include §39.151 (broad authority to insure non-discriminatory access and requirement that all ERCOT market participants must comply with all of the ISO’s scheduling, operating, planning, reliability and settlement policies, rules, guidelines and procedures) and §39.155 (requirement for ISO to submit annual report to the Commission on existing and potential transmission constraints, alternatives for meeting system needs and recommendations for meeting system needs). Additionally, as discussed in my direct testimony, amendments to the Commission’s transmission access and pricing rules approved in March 1999 are also intended to further facilitate wholesale competition and eliminate potential barriers to entry for new competitors.

Q.
What are the areas in which you expect a more active role to be taken by the ISO to enhance the operation of a more competitive electricity market? 

A.
At a minimum  I expect the ISO to become more involved in the following tasks to further enhance market operation:

1. Comprehensive transmission planning

2. Significant leverage in control and operation of transmission system

3. Market monitoring to address problems identified by participants

Q.
Please elaborate on the first two items listed above. 

A.
Senate Bill 7 and the implementation rulemakings in progress before the Commission now will  clarify the ISO’s authority and responsibilities.  Significant work is already in progress to turn ERCOT into a single control area system with more authority for the ISO  to  control the operation of the ERCOT transmission system.  In addition,  General Counsel believes that  current PUC Substantive Rules  already provide  comprehensive authority to the ISO over the planning of bulk transmission projects that affect the transfer capability of the ERCOT transmission system.  (See PUC Substantive Rule §25.197(f)). Finally, the Commission is working to provide adequate funding for the ISO to perform its duties effectively. (Please see PUC rulemaking activities regarding Project No. 21066, ERCOT Independent Organization Funding.)

Q.
What are you expecting from the Commission as a policy-maker regarding the first two issues? 

A.
The responsibility of the Commission as a policy-making body is to ensure that all reasonable and necessary steps are taken to create and maintain a robust competitive electricity market.  These include ensuring that proper and effective rules regarding transmission and the ISO’s authorities are in place, that critical transmission projects are identified, that efficient regulatory processes are in place to consider them, and that implementation is performed in a reasonable and timely manner.  While the ISO’s role requires its participation in  identifying and recommending necessary transmission projects, the PUC’s role requires significant involvement throughout the regulatory approval and implementation processes.   The ISO should continue to  identify any remaining constraints and take all reasonable and necessary actions to mitigate them.

Q.
Please elaborate on your third point, market monitoring responsibility. 

A.
Market monitoring includes gathering data, analyzing the information, identifying market abuses, recommending remedies, developing new rules and enforcing them, and proposing and implementing sanctions.

Q.
Is market monitoring an integral part of other major ISOs in the United States? 

A.
Yes.  In other major ISOs these activities are usually performed by Market Monitoring Units.   However, I believe these activities could be performed by the Commission or ISO, or could be shared by both organizations.

Q.
Can market monitoring address some of the concerns raised by the Intervenors regarding generation manipulation? 

A.
Yes.  I think market monitoring activities should be in place to prevent both manipulation of generation and transmission operations. In fact, a joint effort by the PUC and the ISO to continuously perform market monitoring activities would  enhance their capabilities to detect anti-competitive behavior by market participants, identify potential technical/economic/regulatory bottlenecks, and propose solutions to address these concerns.

Q.
Should the Commission and the ISO continue their oversight regarding the operation of the competitive market? 

A.
Yes, continuing oversight of the Commission and the ERCOT ISO is necessary to reasonably address the vertical market power concerns raised by the proposed merger.   Market abuses, such as withholding capacity or manipulating generation and transmission operations, can take place if regulatory oversight is not in place. One of the main tasks for the Commission and the ERCOT ISO in the future will be to monitor market operations to detect market abuses by market participants.

IV.
Conclusion

Q.
Does General Counsel conclude that the concerns raised by the intervenors discussed above regarding the proposed merger are reasonably addressed in the ISA?

A.
Yes.  The General Counsel believes that those concerns are adequately and reasonably addressed by the ISA.  Therefore, the General Counsel recommends that the proposed merger, as conditioned by the terms and conditions of the ISA, be found in the public interest by the Commission and be approved. 

Q.
Does that conclude your testimony?  

A.
Yes, it does.
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