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I.  INTRODUCTION TC "I.  INTRODUCTION" \f C \l "1" 
Q.
PLEASE STATE YOUR NAME AND POSITION.

A.
My name is Mark D. Roberson and I am Vice President – Rates and Regulatory Affairs of Central and South West Services, Inc. (CSWS).

Q.
HAVE YOU PREVIOUSLY FILED DIRECT AND SUPPLEMENTAL TESTIMONY IN THIS PROCEEDING?

A.
Yes.  I previously filed direct and three supplemental testimonies in this proceeding.

Q.
WHAT IS THE PURPOSE OF YOUR REBUTTAL TESTIMONY IN THIS PROCEEDING?

A.
I am presenting testimony to respond to allegations raised by several non-signatories to the Integrated Stipulation and Agreement (ISA) which has been reached in this proceeding.  Specifically, I will respond to issues raised in the testimonies of Governor Mark White for Power Choice, Inc., Mr. Riley Rhorer for the Public Utility Board of Brownsville, Mr. Carl Stover and Mr. Michael Moore for the Transmission Dependent Utilities, Mr. Jim Daniel, Dr. Gordon Taylor, and Mr. David Brian for the East Texas Cooperatives, and Dr. Ross Baldick and Mr. Eugene Preston for the South Texas Electric Cooperative and its distribution members.

Q.
IN GENERAL, HAVE THE NON-SIGNATORY WITNESSES IDENTIFIED ANY NEW CONDITIONS, WHICH SHOULD BE IMPOSED UPON APPLICANTS AS A CONDITION OF A PUBLIC INTEREST FINDING REGARDING THE MERGER?

A.
No.  The ISA provides for immediate cost savings for retail customers, and also includes significant provisions that were designed to protect and enhance the operation of a competitive market for electricity.  Several of the non-signatories have elected to use this proceeding as part of a “forum shopping” exercise to raise wholesale customer protection issues that are currently under consideration by the Federal Energy Regulatory Commission (FERC).  This Commission should evaluate the protections in the ISA for benefits to Texas retail customers of Central Power and Light Company (CPL), Southwestern Electric Power Company (SWEPCO), and West Texas Utilities Company (WTU) and for consistency with the implementation of industry restructuring and retail competition, which have been established with the passage of SB7.  After a careful evaluation, the Commission should conclude that the protections and benefits arising from the ISA are more than adequate to support a finding that the merger is in the public interest.

II.  REBUTTAL TO TESTIMONY OF MARK WHITE TC "II.  REBUTTAL TO TESTIMONY OF MARK WHITE" \f C \l "1" 
A.  Stranded Cost Determinations TC "A.  Stranded Cost Determinations" \f C \l "2" 
Q.
WHAT RECOMMENDATION IS CONTAINED IN THE TESTIMONY OF MARK WHITE REGARDING THE APPROPRIATE METHOD FOR THE DETERMINATION OF STRANDED COST FOR THE CENTRAL AND SOUTH WEST CORPORATION (CSW) COMPANIES?

A.
Governor White’s testimony contains a recommendation that the Commission require the Applicants to agree to seek from CPL ratepayers no more than the combined net excess cost over market (ECOM) of all three of CSW’s operating subsidiaries in Texas.  Governor White’s testimony lists CPL, Southwestern Public Service Company, and WTU as CSW subsidiaries.  I assume that his argument is intended to refer to SWEPCO, which is a CSW subsidiary, rather than Southwestern Public Service Company, which is a part of New Centuries Energy, an unaffiliated corporation.



Governor White argues on pages 4‑6 of his testimony that the language of SB7 creates an inequitable result, and that the Commission should exercise its discretionary authority to force a “netting” of stranded cost across holding company operating subsidiaries within the state, even though the language of SB7 does not provide for such a net computation of stranded cost.

Q.
WAS THE ABSENCE OF LANGUAGE REQUIRING NETTING OF STRANDED COST ACROSS HOLDING COMPANY SUBSIDIARIES AN ACCIDENT AS SUGGESTED BY GOVERNOR WHITE?

A.
No.  The treatment of stranded costs for multiple holding company subsidiaries was discussed in detail during the development of the Texas restructuring language.  After considerable debate and discussion of these issues, SB7 was written in a manner that treats each member of a holding company identically, but separately.  Each utility member of a holding company that serves Texas consumers has identical rights and responsibilities under SB7, which are applied based upon each company’s own books and rate levels.

Q.
WHY IS NETTING ACROSS COMPANIES AN INAPPROPRIATE MECHANISM FOR DETERMINATION OF STRANDED COSTS?

A.
Each Company is a separate legal entity, with separate assets, obligations, and customers.  Customers of each company have been responsible only for costs of the utility providing service to them.  While each CSW Operating Company has one common shareholder, the identity of that shareholder, or of the owners of CSW stock, has never been considered in setting rates for these companies.  Since rates and costs are determined independently for each CSW Operating Company, the level of stranded costs should similarly be determined independently, as SB7 requires.

Q.
HOW ARE EACH COMPANY’S OBLIGATIONS UNDER SB7 DETERMINED?

A.
Each company’s rates during the rate freeze period of September 1, 1999 to December 31, 2001, and the level of rate reductions which take effect on January 1, 2002 under the “Price to Beat” provisions of SB7 are determined independently.  For the CSW companies, the rates offered by WTU and by SWEPCO will continue to be lower than those offered by CPL, both during the 1999-2001 transition period and after the “Price to Beat” takes effect on January 1, 2002.  The independent calculation for each company will ensure that customers of SWEPCO and WTU receive the same protections and benefits from SB7, on a relative basis, as customers of other utilities.

Q.
WILL SWEPCO AND WTU BE TREATED ANY DIFFERENTLY THAN OTHER COMPANIES SUCH AS SOUTHWESTERN PUBLIC SERVICE COMPANY WHO ARE EXPECTED TO HAVE BELOW MARKET COSTS?

A.
No.  The statute does not require companies without any stranded costs to provide additional rate benefits to customers, other than the statutorily mandated rate freeze, annual earnings reporting and flowback, and “Price to Beat” protections.

Q.
WOULD IT BE APPROPRIATE FOR THIS COMMISSION TO IMPOSE ADDITIONAL CONDITIONS REGARDING STRANDED COSTS FOR THE CSW COMPANIES AS A PREREQUISITE TO A PUBLIC INTEREST FINDING?

A.
No.  The legislature has actively considered and has framed statutory language as to what stranded cost treatment is fair for companies with costs below market, and has actively considered the appropriate treatment for holding companies such as CSW.  Adopting the conditions proposed by Governor White would fly directly in the face of the provisions of SB7 regarding stranded cost recovery.

B.  Transmission Service within ERCOT TC "B.  Transmission Service within ERCOT" \f C \l "2" 
Q.
WHAT RECOMMENDATION IS CONTAINED WITHIN THE TESTIMONY OF MARK WHITE REGARDING TRANSMISSION SERVICE WITHIN THE ELECTRIC RELIABILITY COUNCIL OF TEXAS (ERCOT)?

A.
Governor White’s testimony contains a recommendation (p. 4) that the Commission require “an agreement to provide transmission services within ERCOT in compliance with the provisions of Public Utility Regulatory Act (PURA) and regulations of the Public Utility Regulatory Commission to the extent not prohibited by the Federal Energy Regulatory Commission.”  Governor White states that CPL has erroneously claimed that its transmission facilities within ERCOT are jurisdictional at the FERC.

Q.
ARE CPL’S TRANSMISSION RATES FERC JURISDICTIONAL?

A.
Yes.  For years CPL and WTU have filed transmission tariffs at the FERC, which govern the use of their ERCOT facilities.

Q.
DOES THE ISA CONTAIN PROVISIONS THAT ADDRESS GOVERNOR WHITE’S CONCERN THAT CPL OR AMERICAN ELECTRIC POWER COMPANY, INC. (AEP) MIGHT PROPOSE TERMS FOR TRANSMISSION SERVICE AT THE FERC THAT WOULD DIFFER FROM POLICIES AND RULES OF THE PUBLIC UTILITY COMMISSION OF TEXAS (PUCT OR COMMISSION)?

A.
Yes.  Paragraph 4 (I) of the ISA (page 9 of that Agreement) contains a provision that states:


CPL and WTU will continue to file rates for transmission services at the FERC in accordance with ERCOT regional pricing and terms and conditions as established by the PUCT so long as CPL and WTU are members of ERCOT or until such time as ERCOT is no longer subject to the jurisdiction of the PUCT.  CPL and WTU will comply with all Texas transmission statutes and rules, including Transmission Cost of Service (TCOS) allocations.  CPL and WTU commit to make TCOS filings with the PUCT in accordance with PUCT rules and procedures.  The PUCT will determine CPL’s and WTU’s transmission costs in accordance with the PUCT’s transmission rules.  CPL and WTU will submit and support the results of the PUCT orders concerning TCOS for CPL and WTU in FERC transmission rate filings for intra-ERCOT transmission service.



This provision obligates CPL and WTU to make transmission cost of service filings with the PUCT and then to support the PUCT’s determinations before the FERC as a basis for rates charged for intra-ERCOT transmission service.  While the FERC is not obligated to follow the decisions of the PUCT, in practice, the FERC has consistently shown deference to the policy determinations of the PUCT regarding transmission service within ERCOT.  As a result, I believe that these provisions will ensure consistency between the FERC tariffs of CPL/WTU and the policy preferences of the PUCT.

Q.
ARE ANY OTHER CONDITIONS IN THIS AREA NECESSARY FOR THE ISSUANCE OF A PUBLIC INTEREST FINDING REGARDING THE MERGER?

A.
No.  In particular, it would not be appropriate to condition a public interest finding upon any assertion that the PUCT has sole jurisdiction over the transmission rates and services of CPL and WTU.  Such a finding would trigger protracted jurisdictional litigation that would create unnecessary uncertainty for several years.  The procedures contained within the ISA are expressly designed to provide the Texas PUCT assurance that its policy decisions will be reflected in FERC ratemaking filings and determinations for CPL and WTU.

C.  Issuance of Municipal Franchises TC "C.  Issuance of Municipal Franchises" \f C \l "2" 
Q.
WHAT RECOMMENDATION IS CONTAINED IN THE TESTIMONY OF MARK WHITE CONCERNING THE POSITIONS CPL SHOULD BE ALLOWED TO TAKE REGARDING THE ISSUANCE OF ADDITIONAL FRANCHISES AND CERTIFICATES OF CONVENIENCE AND NECESSITY IN ITS CURRENTLY CERTIFIED TERRITORY?

A.
Governor White’s testimony contains a recommendation (p. 4) that the Commission require “a commitment not to oppose the issuance of additional municipal franchises to competitors seeking to provide electric service and not to contest the issuance of certificates of convenience and necessity to potential competitors of CPL except on the basis of factors enumerated in Section 37.056 of PURA.”

Q.
HAS CPL ACTIVELY OPPOSED THE ISSUANCE OF FRANCHISES AND CERTIFICATES OF CONVENIENCE AND NECESSITY TO THE FIRMS REPRESENTED BY GOVERNOR WHITE?

A.
Yes.  CPL firmly believes that customer choice can be best implemented in the State of Texas within the framework authorized by SB7, and has opposed the efforts of others to create additional distribution utilities as a means of circumventing responsibility for stranded cost.  In most circumstances, we believe that distribution systems can be more efficiently managed by singly certified providers.  The legislature’s actions of restricting the creation of new distribution utilities, and affording utilities the option of seeking single certification are fully consistent with that concept.  When retail customer choice is implemented in 2002, all customers will have the ability to select their electricity provider.  It will be more efficient for all customers to have choice utilizing the existing electric distribution system, rather than creating new duplicate distribution providers as advocated by the firms represented by Governor White.

Q.
HAS CPL BEEN ABLE TO REACH AGREEMENTS WITH ANY NEW ELECTRIC PROVIDERS IN ITS TERRITORY?

A.
Yes.  In Docket No. 20292, CPL recently reached an agreement with Sharyland Utilities regarding the terms under which it would not oppose the granting of a new certificate of convenience and necessity for that firm.  The provisions of that agreement, which were filed in the aforementioned proceeding, provide for fair stranded cost recovery for customers currently served by CPL who switch to Sharyland, and provide that Sharyland will ultimately be the sole provider of energy delivery services for new customers within its property.  CPL will always work with parties in litigation to look for solutions which are mutually satisfactory.

Q.
HAVE THE PROPOSALS ADVANCED BY THE FIRMS REPRESENTED BY GOVERNOR WHITE EVER INCLUDED ANY PROVISIONS FOR GENERATION STRANDED COST COMPENSATION?

A.
No.  

Q.
DO YOU BELIEVE THAT THE MERGER SHOULD BE CONDITIONED UPON A REQUIREMENT THAT “CPL AVOID ANY MISREPRESENTATION AS TO THE LAW OR FACTS” IN ADDRESSING REGULATORY AUTHORITIES CONSIDERING APPLICATIONS BY CPL’S COMPETITORS?

A.
No.  While I firmly disagree with Governor White’s characterization of the Corpus Christi dispute between CPL and his company, I do not believe that dispute has anything to do with this merger and conditioning a public interest finding as proposed by Governor White would be totally inappropriate.  CSW, like any other business in this country, has legal rights which it has the right to protect in litigation when necessary.  If faced with activity which is contrary to the law and which harms CSW’s interests, CSW has every right to bring such activity to the attention of the appropriate authorities.  If Governor White believes that CPL’s actions regarding any cases his company may be involved in contain any misrepresentations, he is free to protect his rights using whatever legal resources he sees fit.  It would be highly inappropriate, however, to condition this merger on an assumption that such misrepresentations have occurred in the past or will occur in the future.  Governor White’s recommendation in this regard is simply an inappropriate attempt to relitigate that dispute in this proceeding.  Likewise, it would be unreasonable to preclude CPL from protecting its rights as a condition of a public interest finding regarding this merger.

Q.
ARE THE STRANDED COST AND MUNICIPAL FRANCHISE ISSUES RAISED IN GOVERNOR WHITE’S TESTIMONY RELEVANT TO CONSIDERATION OF A PUBLIC INTEREST FINDING FOR THIS MERGER?

A.
No.  These issues existed prior to the merger, and are not impacted by the merger.  The Commission should focus its review on the public interest and customer issues, which are related to the merger.

III.  REBUTTAL TO TESTIMONY OF RILEY RHORER TC "III.  REBUTTAL TO TESTIMONY OF RILEY RHORER" \f C \l "1" 
A.  Retirements of CPL Generation TC "A.  Retirements of CPL Generation" \f C \l "2" 
Q.
WHAT RECOMMENDATION IS CONTAINED IN THE TESTIMONY OF MR. RILEY RHORER REGARDING CONDITIONS FOR RETIREMENT OF CPL GENERATION?

A.
Mr. Rhorer’s testimony contains a recommendation (p. 17) that the PUCT condition a finding that the merger is in the public interest on a requirement that CPL not retire, without PUCT consent, any generating units it owns in the Rio Grande Valley. Mr. Rhorer’s recommendation is based upon a belief that the CPL units are needed to ensure reliability in the Rio Grande Valley.

Q.
ARE THE CPL UNITS CURRENTLY NEEDED TO ENSURE RELIABILITY IN THE RIO GRANDE VALLEY?

A.
Yes.  In order to serve the Valley loads during peak hours given existing transmission constraints, all of the CPL units are currently needed, and are used and useful.  However, that situation may change as the generating units currently under construction in the Rio Grande Valley are placed into service.

Q.
WHAT GENERATING UNITS ARE LISTED AS UNDER CONSTRUCTION IN THE RIO GRANDE VALLEY?

A.
As listed in a June 16, 1999 PUCT Staff report, three large units totaling 1,700 MW are under construction or have recently been placed in service by Duke Energy Services, Calpine, and CSW Energy in the Rio Grande Valley.  The PUCT report also lists a 50 MW project by Enron in Brownsville.  

Q.
WILL THE VALLEY BE TRANSMISSION CONSTRAINED AFTER THESE NEW UNITS ARE PLACED IN SERVICE? 

A.
No.  As discussed in the rebuttal testimony of Mr. Scott Moore, it is expected that transmission constraints north to south already are ameliorated with the operation of the two Frontera units this summer and will no longer bind the Valley after the other new units are placed in service next summer.

Q.
WHAT OBLIGATIONS DOES CPL HAVE TO PROVIDE RELIABLE SERVICE, WITH OR WITHOUT THE MERGER?

A.
CPL currently has the obligation to provide reliable generation and energy delivery service to all customers throughout its service territory.  This obligation will not change as a result of the merger.  As a part of the restructuring process, the nature of CPL’s obligation may change.  After restructuring, CPL may well have obligations to be the Provider of Last Resort (if required by the PUCT) and to provide energy delivery service.  Again, the character of CPL’s obligations to provide service will depend not upon its merger partner, but on the way in which the Commission implements SB7.  CPL is, and will continue to be, obligated to make the planning decisions that are necessary to ensure reliable service to customers in its territory.

Q.
DOES CPL CURRENTLY HAVE ANY PLANS TO RETIRE VALLEY GENERATING CAPACITY PRIOR TO THE 2002 START DATE OF COMPETITION?

A.
No.

Q.
WOULD A PROHIBITION ON RETIREMENT OF CPL VALLEY GENERATING UNITS LEAD TO SOUND PLANNING DECISIONS IN ALL CASES?

A.
No, at least not in the future which I foresee.  As new merchant plants are constructed, CPL’s generation affiliate, which will be created pursuant to SB7, will need to make economic decisions as to the appropriate resources for the Valley.  After the merchant units are placed in service, the older CPL generating units in the Valley may no longer be needed to assure reliability.  The generation affiliate of CPL should therefore have the flexibility to continue to operate, refurbish, expand, or close the generating units in the competitive market, based upon evolving market conditions.  Of course, any decisions made by CPL’s generation affiliate will have to be fully consistent with the obligations for reliable service that are imposed by statute or Commission rule.  

Q.
IS THIS ALLEGED PROBLEM DISCUSSED BY MR. RHORER CREATED BY, OR AFFECTED BY, THE MERGER?

A.
In my opinion, no.  The transmission constraints in the Rio Grande Valley have existed for a number of years prior to the merger.  While the merger will provide a new choice of incremental power supply for CSW, the existing constraints on Valley imports make it highly unlikely that AEP generation could ever create a justification for permanent retirement of Valley generation.  The issue of Valley transfer capability will be an ongoing concern of the ISO and the PUCT, irrespective of the merger.

Q.
IS IT APPROPRIATE IN YOUR OPINION TO IMPOSE A PROHIBITION ON RETIREMENT OF CPL UNITS IN THE VALLEY AS A CONDITION OF A PUBLIC INTEREST FINDING IN THE MERGER?

A.
No.  The generation affiliate that will ultimately own CPL’s Valley generating units should have the same flexibility to make economic decisions regarding those units that other market participants will have.  A requirement not to retire units which is based upon current industry circumstances, and that ignores future market conditions, would unfairly penalize the New AEP in the competitive generation marketplace, and should not be imposed.


IV.  REBUTTAL TO TESTIMONY OF CARL STOVER TC "IV.  REBUTTAL TO TESTIMONY OF CARL STOVER" \f C \l "1" 
A.  Applicability of “Chalker Letter” Commitments TC "A.  Applicability of \“Chalker Letter\” Commitments" \f C \l "2" 
Q.
MR. STOVER’S TESTIMONY RECOMMENDS THAT THE PUCT “MAKE IT CLEAR THAT IF IT FINDS THAT THE MERGER IS IN THE PUBLIC INTEREST, CSW WILL CONTINUE TO BE REQUIRED TO ASSUME AND HONOR THE OBLIGATIONS OF THE CHALKER LETTER.”  IS SUCH A CONDITION NECESSARY TO PRESERVE THE EFFECT OF THESE LETTER AGREEMENTS?

A.
No.  AEP is assuming all of the contractual obligations of the CSW companies, including the letter agreements known as the “Chalker Letter” commitments.

Q.
WHAT IS YOUR RESPONSE TO MR. STOVER’S CONTENTION THAT THE LETTERS SHOULD CONTINUE TO BE BINDING FOR AEP, CPL, SWEPCO, AND WTU?

A.
As I stated when this issue was raised in the FERC proceeding, Applicants intend that the “Chalker Letter” commitments shall bind the four CSW Operating Companies and AEP.  The Chalker Letter referenced by Mr. Stover is one of several letters of generally the same purpose that were written to various wholesale customer groups to induce their support of the settlement of Docket No. EL79‑8‑000, the first proceeding before the FERC pursuant to Sections 210-212 of the Federal Power Act.  That settlement provided for the interconnection of the Electric Reliability Council of Texas with the Southwest Power Pool by means of two high voltage direct current ties.  The Chalker Letter, like the similar letters provided to other wholesale customers or groups of wholesale customers in settlement of Docket No. EL79-8‑000 provided such customers the opportunity to participate in the ownership of generating stations to be added to the CSW System to supply power to CSW’s electric customers.  Those letters gave their beneficiaries the opportunity to participate in ownership of coal, lignite or nuclear units that would otherwise have been beyond the economic reach of those customers because their loads are not large enough to justify construction of large generating units.

Q.
DID ANY OF THE WHOLESALE CUSTOMERS OF THE CSW OPERATING COMPANIES AVAIL THEMSELVES OF THIS OPPORTUNITY?

A.
Yes.  Northeast Texas Electric Cooperative, Inc. (NTEC), one of the ETC cooperatives, and the Oklahoma Municipal Power Authority (OMPA) exercised their rights under such letters to acquire interests in SWEPCO’s Pirkey (675 MW total capacity) and Dolet Hills (650 MW total capacity) lignite-fired generating stations.  The Public Utilities Board of the City of Brownsville, Texas (PUB) and OMPA also acquired interests in the Oklaunion coal-fired generating station (690 MW total capacity).

Q.
DID ANY MEMBERS OF THE TDU GROUP ON WHOSE BEHALF MR. STOVER HAS TESTIFIED TAKE ADVANTAGE OF THESE OPPORTUNITIES?

A.
No.  At about the same time that NTEC, OMPA and PUB were offered the opportunity to participate in new Operating Company generating units, the wholesale customers of WTU (the Mid-Tex Cooperatives) had an opportunity to participate in the ownership of Oklaunion.  However, as Mr. Stover indicates, the Mid-Tex cooperatives ultimately declined the opportunity to participate.

Q.
DO YOU AGREE WITH MR. STOVER’S CONTENTIONS THAT THE CHALKER LETTER GAVE THE TEXAS COOPERATIVES THE RIGHT TO PARTICIPATE IN NON-REGULATED GAS-FIRED SIMPLE CYCLE OR COMBINED CYCLE UNITS THAT ARE CONSTRUCTED BY CSW ENERGY?

A.
No, because, among other things, those plants do not supply power to CSW’s electric customers.  However, because there are no claims outstanding regarding the scope of the letter commitments it is not necessary to determine the scope of the Chalker Letter in this proceeding. The CSW Operating Companies are, and will continue to be, bound by the letter commitments contained in the Chalker Letter.  The interpretation of the letter can and should await the day when and if an actual dispute about the letter’s application to a generating unit exists.

Q.
WHY WOULD IT BE INAPPROPRIATE TO INCLUDE AN INTERPRETATION AS TO THE SCOPE OF THE CHALKER LETTER AS A CONDITION OF THE PUBLIC INTEREST FINDING REQUESTED IN THIS MERGER?

A.
As noted above, there are no outstanding disputes pending regarding specific applications of the Chalker Letter commitments to any particular generating unit or units.  Until a specific dispute has arisen which requires clarification, it would be premature to presume what the dispute is which must be solved.  By indicating that AEP has assumed all obligations of the Chalker Letter, the Applicants have fully preserved the contractual effect of the letter, which can then be litigated in a court, if necessary, if a dispute arises in the future.  It would be premature and inappropriate for the Commission to render an interpretation of this contract in this merger proceeding.

V.  REBUTTAL TO TESTIMONY OF MICHAEL MOORE TC "V.  REBUTTAL TO TESTIMONY OF MICHAEL MOORE" \f C \l "1" 
A.  Timing of Generation Divestiture TC "A.  Timing of Generation Divestiture" \f C \l "2" 
Q.
MR. MOORE’S TESTIMONY CONTAINS A RECOMMENDATION (P. 5) THAT “THE COMMISSION SHOULD MODIFY THE MITIGATION PLAN SUCH THAT THE DIVESTITURE DOES NOT TAKE EFFECT UNTIL CPL NO LONGER HAS A LEGAL OBLIGATION TO SERVE RETAIL CUSTOMERS.”  WOULD SUCH A DELAY OF THE TIMING OF THE DIVESTITURE BE CONSISTENT WITH THE PROVISIONS OF THE ISA?

A.
No.  Mr. Moore’s recommendation apparently is based upon his perceptions of flaws in the mitigation plan proposal.  The agreement to implement divestiture, as soon as it is known that the pooling of interests accounting treatment can still be applied to the merger, is a key concession made by the Applicants to meet the desires of the PUCT Staff and other parties.  As a result, the Applicants fully support the issuance of a Commission order consistent with this provision, like all other provisions of the ISA.  The ISA, in total, contains a variety of protections for customers and investors, and the Applicants are requesting that the Commission issue an order consistent with its terms.

Q.
WHAT PROVISIONS OF THE ISA ENSURE THAT THE APPLICANTS CAN MEET THEIR OBLIGATIONS TO SERVE LOAD ECONOMICALLY AFTER THE UNITS ARE DIVESTED?

A.
The buyback provisions of the ISA were included to ensure that, under the existing rate structure, CPL has access to the output of the divested units during certain periods of the year for the period of time that it has a legal obligation to serve retail customers in ERCOT under SB7.  As that obligation declines, relative to current levels, the opportunity to buyback generation at costs based upon historic levels will correspondingly decline or be eliminated.  Without the buyback provisions, Applicants believe that CPL and its retail marketing affiliate could have great difficulty economically meeting its current obligations to serve customers under SB7 rate decreases.  The buyback provisions are an integral part of the agreement, and ensure that the divestiture will not adversely affect the reliability of service that the Company is obligated to provide.

Q.
WHY SHOULD THE COMMISSION REJECT MR. MOORE’S RECOMMENDATION AND INSTEAD ENTER AN ORDER CONSISTENT WITH THE STIPULATION?

A.
The Commission should encourage parties to develop settlements of significant litigation, when such settlements can be developed consistent with the terms of current law.  By entering orders supportive of settlements, the Commission increases the motivation for parties to work together to resolve future disputes through negotiation, rather than through litigation.  Because the divestiture can be implemented while protecting customers from adverse impacts, the Commission should authorize it as proposed in the ISA.

B.  Coordination of Transmission Pricing with PUCT TC "B.  Coordination of Transmission Pricing with PUCT" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN A RECOMMENDATION REGARDING ENSURING CONSISTENCY IN TRANSMISSION PRICING BETWEEN THE PUCT AND ITS FERC FILINGS?

A.
Yes.  Mr. Moore recommends (p. 15) that the Commission “… condition a finding that the merger is in the public interest upon an agreement by CPL to make such filings with FERC (and other agencies having jurisdiction) as may be necessary to implement rules adopted by the Commission governing wholesale competition, and to seek acceptance or approval of the filings.  The applicable wholesale competition rules may include current requirements such as wholesale transmission service and Independent System Operator (ISO) participation in which CPL and WTU currently participate voluntarily, as well as other rules adopted pursuant to SB7, including capacity auctions and other market power mitigation measures.”

Q.
DOES MR. MOORE’S RECOMMENDATION IN THIS AREA CONSIDER THE CONTENTS OF THE STIPULATION?

A.
No.  Mr. Moore apparently neglects to consider the provisions of Section 4(I), page 9 of the ISA, which provide the type of relief he asks the Commission to order.  As I discussed in my rebuttal to Governor  White, the ISA includes provisions that obligate the Applicants to submit transmission cost of service filings with the Texas PUCT, and then to make FERC filings consistent with PUCT determinations.  By committing to such a process, Applicants can ensure that they will not be the cause of any differences between FERC orders and PUCT policy decisions.  

Q.
IS A COMMISSION ORDERING POINT ON THIS ISSUE NECESSARY AS A CONDITION OF A PUBLIC INTEREST FINDING?

A.
I do not believe inclusion of a Commission ordering paragraph is necessary since Applicants have already made this commitment if the merger is found to be in the public interest.  However, Applicants would not object to the acknowledgment of their commitment in the Commission’s order, if the Commission so prefers.

C.  Requirement to Enhance Competition in the Wholesale Market TC "C.  Requirement to Enhance Competition in the Wholesale Market" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN A RECOMMENDATION AS TO THE APPROPRIATE PUBLIC INTEREST STANDARD TO BE USED IN EVALUATING THE COMPETITIVE EFFECTS OF THE MERGER?

A.
Yes.  Mr. Moore recommends (p. 16) that in light of the impending transition to a competitive market, the Commission should require that any merger enhance, rather than merely not harm, the competitiveness of the wholesale power market.  He goes on to state that “it is difficult to imagine a scenario under which the merger would enhance wholesale competition.”

Q.
IN YOUR OPINION, IS THIS STANDARD A PROPER REQUIREMENT FOR GRANTING A PUBLIC INTEREST FINDING FOR ANY UTILITY MERGER?

A.
No.  The criteria for granting a public interest finding have been spelled out within PURA by the legislature, and the Commission should utilize the criteria set forth in PURA Section 14.101.  The Commission has stated in its preliminary order that it will consider whether the merger impedes competition.  Its criteria does not require “enhancement” of wholesale competition.  Dr. Hieronymus’ analysis clearly demonstrates that the merger does not impede wholesale competition in Texas.

D.  Requirement for Wholesale Savings Sharing TC "D.  Requirement for Wholesale Savings Sharing" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN ANY RECOMMENDATIONS REGARDING REQUIREMENTS FOR APPLICANTS TO PASS THROUGH MERGER SAVINGS TO WHOLESALE CUSTOMERS?

A.
Yes.  Mr. Moore’s testimony contains a recommendation (p. 64) that “At a minimum, the Commission must insure that retail customers served by the Texas wholesale customers actually receive their fair share of merger savings.  This could be accomplished by simply conditioning the merger on Applicants’ commitment to pass on a fixed level of annual savings to their Texas wholesale customers, commensurate with the savings to retail customers provided in the ISA.”

Q.
DO YOU AGREE WITH MR. MOORE’S RECOMMENDATION?

A.
No.  Mr. Moore’s recommendation ignores the fact that the Commission does not regulate either the retail rates charged by most cooperatives to their retail customers or the wholesale rates charged by the Applicants to the cooperatives served by them.  The issues regarding rate protection for wholesale customers are being litigated appropriately in the FERC merger proceeding.  In my rebuttal testimony in that proceeding I demonstrated that the protections being offered in the FERC merger proceeding fully protect wholesale customers from any cost increases that could result from the merger.  As explained by Applicants’ witness Flaherty, the savings are projected to far exceed the costs of the merger.  Moreover, the cooperatives will share in the benefits from the merger, when prices are readjusted pursuant to the terms of their various contracts.

Q.
HOW DOES THE WHOLESALE RATEMAKING PROCESS FUNDAMENTALLY DIFFER FROM THE RETAIL RATEMAKING PROCESS?

A.
The rates for CSW wholesale customers are the results of negotiated contracts.  In contrast, rates for retail customers typically are set by the Commission.  The wholesale customers represented by Mr. Moore have a variety of contracts with various terms.  Some of the contracts are subject to readjustment upon request by the applicable CSW operating company, while other contracts have fixed non-fuel rates for specified time periods.  Still other contracts are subject to annual price redeterminations based upon actual costs.  The mix of wholesale contract rate forms is a result of differing preferences of customers and market conditions and does not lend itself as readily to a “one size fits all” process for sharing of the savings resulting from the merger.

Q.
IF THE COMPANY WERE TO REDUCE ITS RATES TO WHOLESALE CUSTOMERS, IS THERE ANY GUARANTEE THAT RETAIL CUSTOMERS SERVED BY THE COOPERATIVES WOULD AUTOMATICALLY SEE A RATE CHANGE?
A.
No.  Since cooperatives can opt out of PUCT regulation of their retail rates, the cooperatives have great flexibility to change prices.  There can be no assurance that any changes in the wholesale prices charged by Applicants will be passed through to customers immediately.  

Q.
HAVE APPLICANTS OFFERED ADEQUATE PROTECTIONS TO THE WHOLESALE CUSTOMERS REPRESENTED BY MR. MOORE?

A.
Yes.  These offers were detailed in the testimony of Mr. J. Craig Baker and the testimony I filed in the FERC merger proceeding.



For Magic Valley Electric Cooperative, which has exercised its right to terminate its contract for service, effective July 23, 2001, Applicants have offered that in any proceeding to change rates initiated after the consummation of the merger, Applicants will bear the burden of proof that any merger costs included in proposed rates are offset by merger savings included in the proposed rates.  This is known as a “hold harmless” provision.  Also, Applicants have offered an “open season,” or an option for Magic Valley to terminate service early, on six months prior notice, if Applicants seek to increase rates for any reason after consummation of the merger.



For the Mid-Tex group of West Texas Cooperatives, Applicants have likewise offered an “open season” option, with six months notice, if Applicants seek to increase rates; the Mid-Tex contract, which has an initial term that runs through December 31, 2004, has non-fuel rates currently fixed, with a potential for a one-time revision in 2000.  Applicants also have accepted the burden of proof that any merger costs included in a filing to change rates must be offset by merger savings.



For Rayburn Electric, which is served under a formulary rate subject to annual non-fuel price redetermination, Applicants have proposed to offer a fixed rate path for four years based upon a forecast presented in testimony by Mr. Bob Gross, a consultant for the East Texas Cooperatives, which was based upon a SWEPCO financial projection which included merger savings.  The fixed non-fuel rate path is subject to adjustment only for future power purchases by SWEPCO.  The customers have the alternative of staying with the annual price rate redeterminations according to the FERC-approved formula, which would be subject to SWEPCO’s meeting its burden of proving that merger costs are offset by merger savings.  Applicants have also offered to ensure that any merger costs reflected in the formulas will be offset by merger savings.



In my opinion, these provisions provide adequate protection for Mr. Michael Moore’s clients from any adverse impacts of the merger, and in fact, for customers that are not terminating service, will provide opportunities to share savings when prices are redetermined as contemplated by their contracts.

Q.
WHY WOULD IT BE INAPPROPRIATE FOR THE PUCT TO CONDITION ITS MERGER FINDING BASED UPON A PARTICULAR MECHANISM FOR SHARING FOR SAVINGS WITH WHOLESALE CUSTOMERS?

A.
These issues are being addressed at the FERC, and the PUCT could impose conflicting orders upon the Applicants if it chose to impose wholesale rate conditions upon the Applicants which differed from the ultimate result at the FERC.  Additionally, it is not clear whether the PUCT can order cooperatives to reduce rates based upon savings credits passed through by the Applicants.  The issue of appropriate wholesale rate protections is being fully considered at the FERC; the PUCT should make its public interest determination based upon its view of the various criteria it has enumerated in the Preliminary Order in this case.  I am confident that the ISA provides benefits in these regards.

Q.
AS SUPPORT FOR HIS REQUEST THAT THE PUCT CONDITION ITS MERGER FINDING BASED UPON A MECHANISM FOR SHARING MERGER SAVINGS WITH WHOLESALE CUSTOMERS, MR. MOORE DISCUSSES REPORTED MERGER SAVINGS IN THE SOUTHWESTERN PUBLIC SERVICE/PUBLIC SERVICE COMPANY OF COLORADO MERGER.  IS THE LEVEL OF SAVINGS REPORTED IN THE SPS/PSCO MERGER AN INDICATION OF THE SAVINGS WHICH WILL BE ACHIEVED IN THIS MERGER?

A.
No, it is not.  A generalized assumption about one unaffiliated merger is not indicative of the amount of savings which can be achieved in this merger.  I do not know the specifics of the SPS/PSCO merger.  However, the level of savings in that merger has little bearing on this merger  Each merger has its own unique characteristics which impact the level of savings which can be achieved.  More importantly, the circumstances of the SPS/PSCO merger cannot obscure the fact that the share of the net estimated savings that CSW’s Texas retail customers will receive from this merger are automatically being credited to customers.  The benefit of the savings to retail customers is guaranteed.  The risk is on AEP and CSW to achieve the savings levels.  As discussed above, the wholesale ratemaking process is fundamentally different from the retail ratemaking process.  The appropriate  protections for wholesale customers are best addressed by the FERC in the context of existing wholesale regulatory requirements.

Q.
MR. MOORE ALSO CLAIMS MERGER SAVINGS WILL NOT BE ACHIEVED BECAUSE REGULATORY COSTS APPEAR TO BE EXCEEDING THE APPLICANTS’ ESTIMATES.  DO YOU AGREE WITH THIS CONCLUSION?

A.
No.  While I agree that merger approval costs are likely to exceed Mr. Flaherty’s estimates, I do not believe that this indicates that the net estimated merger savings will not be achieved.  Mr. Flaherty estimated $17.6 million of regulatory processing costs.  This is less than 1% of total estimated net savings of approximately $2 billion and less than 10% of estimated costs to achieve the merger of $248 million.  The increases in regulatory costs are driven by the fact that the merger approval process is taking much longer than originally anticipated.  The length of that process, however, will not impact most categories of merger savings and costs, as it has regulatory costs.  The Applicants are committed to achieving the estimated level of overall net savings and have agreed to guaranteed rate credits for Texas retail customers for net savings based upon the estimates.  Any costs to achieve the merger that exceed the cost estimated will be absorbed by the company and not charged to retail customers.  I have previously addressed wholesale customer protections.

E.  Participation in CSW Economic Dispatch TC "E.  Participation in CSW Economic Dispatch" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN A RECOMMENDATION REGARDING COOPERATIVE PARTICIPATION IN CSW ECONOMIC DISPATCH?

A.
Yes.  Mr. Moore recommends (pp. 31-32) that:  “The Applicants should, as a condition of the merger, be required to permit the TDU Systems (TDU) to participate in economic dispatch and reserve sharing arrangements embodied in the CSW Operating Agreement.”  Mr. Moore’s testimony goes on to recommend that the TDU Systems should be provided full standing within the CSW Operating Agreement, including all provisions for pricing of economy energy and pool energy which were designed to minimize the total cost of operation of the CSW System and to fairly allocate costs among CSW affiliates.

Q.
DO YOU CONCUR WITH MR. MOORE’S RECOMMENDATION?

A.
No.  Mr. Moore’s testimony constitutes a blatant attempt to “forum shop” this issue, also raised at the FERC, which has jurisdiction over the CSW Operating Agreement.  If the TDU Systems were included as a part of the CSW Operating Agreement with full access to all pricing provisions, the retail customers of the CSW operating companies would be disadvantaged, through the application of the favorable pricing provisions of that agreement for economy energy and pool energy.  If the CSW operating companies are compelled to enter into energy transactions with the TDU System at prices which may be below market, then the off-system margins earned and shared with customers will not be maximized.  The benefits from utilization of the CSW Operating Company generating resources will be maximized by market-based transactions between the CSW Companies and the TDU’s and other participants in the market.

Q.
PLEASE EXPLAIN HOW COMPELLING CSW COMPANIES TO ENTER INTO SPLIT SAVINGS ECONOMY TRANSACTIONS WITH THE TDU CUSTOMERS COULD REDUCE THE BENEFITS FROM UTILIZING GENERATION.

A.
Under provisions of the CSW Operating Agreement, all resources of the System are dispatched in order to meet load requirements, and off-system resources are utilized when those resources can be obtained at prices below the System’s average cost.  To the extent one company’s resources are utilized to supply loads of another company to minimize total fuel cost, those transactions between affiliated companies are priced at the average of the buyer’s decremental cost and the seller’s incremental cost.  This “split savings” approach fairly allocates the benefits of dispatching the total system to minimize total fuel cost.  The split savings price will, of course, differ from the external market price in any hour.  



If the TDU Systems were to be included in the Operating Agreement, the CSW Companies would be compelled to enter into economy energy transactions at split savings prices, even if higher prices were available in the external market.  In those circumstances, the benefits of using the CSW Operating Company generating resources would be shifted from retail customers of the CSW Operating Companies to the TDU Customers.  In the FERC ratemaking process, the margins from off-system sales are already reflected in base rate determinations.  It would be unreasonable to allow the TDU Systems to receive benefits from off-system sales which are properly allocable to the retail customers of CSW, who receive the predominant share of the off-system margins through fuel factor credits.  

Q.
WOULD INCLUDING THE TDU CUSTOMERS IN THE POOL ENERGY PROVISIONS OF THE CSW OPERATING AGREEMENT HARM THE RETAIL CUSTOMERS OF THE CSW COMPANIES?

A.
Again, requirements to compel the CSW companies to sell generation at prices which may be below market will lead to suboptimal off-system margin benefits for customers.  The pool energy provisions of the CSW Operating Agreement provide for sales from one company to another at incremental cost, plus an adder, when a company cannot bring adequate generation on-line, due to unavailability of resources.  The pool energy price is likely to be below market during the summer peak seasons.  If the CSW companies were to be compelled to sell resources to the TDU customers at the pool energy price during the summer, the margin available for sharing with retail customers would be reduced from what otherwise would result.  If the sale were compelled to occur when CSW generation was fully utilized to meet native load requirements, then the CSW companies would be required to buy resources from the market, and then sell to the TDU customers at a loss.  The reserve sharing provisions of the CSW Operating Agreement make sense for a jointly owned and planned electric system, but they do not produce rational results for transactions between unaffiliated parties, which should be priced at market. 

Q.
HAS ANY OTHER PARTY COMMENTED ON MR. MOORE’S PROPOSAL DURING THE PENDING MERGER HEARINGS?

A.
Yes, another party which considers the interests of retail customers found Mr. Moore’s proposal lacking in merit.  In the FERC merger proceeding where Mr. Moore raised this issue, responsive testimony was filed by Dr. Keith Berry on behalf of the Arkansas Public Service Commission (APSC).  The APSC regulates retail rates for SWEPCO retail customers in western Arkansas.  Dr. Berry’s testimony stated:

Q.
WHY DO YOU DISAGREE WITH HIS PROPOSAL?

A.
First, it is inappropriate to abruptly insert the TDU Systems into the Agreement for purposes of economic dispatch and reserve sharing.  It appears that Mr. Moore’s ultimate goal is to allow the TDU Systems to obtain the lower costs currently enjoyed by CSW’s retail customers.  He readily admits that the CSW customers currently enjoy low costs, through his numerous references to CSW’s “cost advantages”.  Of course, if his proposal is accepted, it may result in an increase in costs for the CSW retail customers.



Second, to the extent his proposal would increase CSW Operating Company costs, it is inappropriate to penalize CSW simply for having low costs.  His effort to “level” the playing field may inadvertently increase CSW’s costs.  That sort of regulatory philosophy sends the wrong signal.  Utilities should not be penalized for having made decisions, over a number of years that result in relatively low costs.  His proposal to include the TDU Systems in the Agreement would negate those decisions.

Q.
DOESN’T MR. MOORE ASSERT THAT HIS PROPOSAL WOULD BENEFIT THE CSW OPERATING COMPANIES?

A.
Yes, he does.  However, he provides absolutely no data to support that claim.  As a witness for the party making such a comprehensive and far-reaching proposal, he has an implicit obligation to demonstrate those alleged benefits.



It is theoretically possible that any hypothetical proposal, in the context of competition, could result in a “win-win” situation for relevant customer groups.  However, given the nebulous and scanty discussion of his proposal in his testimony, it is not obvious to me, at this time, that his proposal falls within the framework of a “win-win” situation.  Indeed, it is possible that his proposal would result in an increase in costs for CSW retail customers.



If his proposal would truly result in a decrease in costs for the CSW Operating Companies, it would be in the best economic interest of CSW to voluntarily expand the scope of the economic dispatch and reserve sharing embodied in the Agreement to include the TDU Systems.  A FERC order mandating this as a result of the merger would not be necessary.  As noted above, Mr. Moore has provided no analysis to support his claim.

Q.
ASSUMING THAT THE TDU SYSTEMS WOULD OBTAIN BENEFITS AS A RESULT OF HIS PROPOSAL, DO THE TDU SYSTEMS BRING ANY COMMENSURATE BENEFITS TO THE CSW COMPANIES?

A.
No, it is not clear, at this time that they do.  Mr. Moore has certainly not provided any evidence of such benefits.  Consequently, the CSW retail customers could be made worse off by his proposal.

Q.
HOW MIGHT THE CSW CUSTOMERS BE MADE WORSE OFF?

A.
First, if the TDU Systems no longer make firm purchases from the CSW System as a result of being able to share reserves with the CSW System, any current wholesale allocations of CSW capacity costs would automatically be shifted to retail customers.  Second, to the extent that the TDU Systems currently purchase energy from the CSW System, any associated margins may be used to defray fuel costs for CSW retail customers.  If those margins no longer exist, because the TDU Systems are no longer off-system but are part of the Agreement, CSW retail customers may be harmed.  Third, to the extent that the TDU Systems utilize economy energy that CSW previously sold to off-system non-TDU customers, those margins will be lost as well.



There may be other deleterious cost consequences of his proposal.  However, absent a comprehensive quantitative analysis of the impact of his proposal on the CSW Operating Companies, it is difficult to adequately ascertain all of the relevant impacts.

Q.
AS A MATTER OF PRINCIPLE, IS IT APPROPRIATE TO ABRUPTLY INCLUDE OUTSIDE ENTITIES IN AN ELECTRIC UTILITY HOLDING COMPANY’S OPERATING AGREEMENT?

A.
No, it is not.  Each Operating Company brings certain strengths and weaknesses to the Agreement.  Those strengths and weaknesses are implicitly comprehended in the terms of the Agreement, so that the overall results are fair to each Company.  At this time it is unclear what strengths the TDU Systems would bring to the CSW Operating Agreement.



Additionally, in general, those Agreements have been in effect for a number of years.  Any current economic or financial benefits inuring to the benefit of current customers are a result of planning decisions in the past.  Those planning decisions may have caused significant costs to be borne by customers in the past.  It is unfair to allow a new group of customers to immediately obtain those current economic benefits, at the expense of the incumbent customers, when the new customers have not borne the historical costs.



Mr. Moore’s proposal represents a sort of “Open Access” with regard to utility operating agreements.  If his logic is followed, why limit new participants in the CSW Operating Agreement to just TDU Systems?  Everybody should be allowed to participate.  And why limit this “Open Access” to just the CSW Agreement?  Perhaps all Operating Agreements should be opened up by FERC.



If, indeed, his proposal has merit, it should be considered in the context of a broad policy procedure initiated by FERC, where all facts and implications are laid on the table for all to see.  This merger case is not the appropriate vehicle.

Q.
DO YOU CONCUR WITH THE POINTS MADE BY DR. BERRY?

A.
Yes, Dr. Berry’s analysis of the proposal conforms to my own.  The Texas Commission should not accept Mr. Moore’s vague assurances of mutual benefits.  This proposal constitutes another attempt by Mr. Moore to extract off-system margin benefits from the retail customers of the CSW companies, when those margins were already considered in the design of wholesale rates for his clients.  The inclusion of unaffiliated parties in a FERC Operating Agreement would not benefit the retail customers of CSW and should not be required by the Texas PUCT as a condition of a public interest finding in this merger.  As a matter of fact, a FERC Administrative Law Judge rejected a similar claim more than 10 years ago when reviewing the reasonableness of the CSW Operating Agreement.  (See 35 FERC 63,003.)

F.  Requirement for Average Cost Wholesale Offers TC "F.  Requirement for Average Cost Wholesale Offers" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN A RECOMMENDATION REGARDING A REQUIREMENT THAT THE CSW COMPANIES OFFER WHOLESALE POWER AT AVERAGE COST IN THE FUTURE?

A.
Yes.  Mr. Moore’s testimony contains a recommendation (p. 35) that “if the merger is not conditioned upon offering such economic-dispatch and reserve sharing arrangements, a second-best alternative for a merger condition is to require that the Applicants offer coordination services and wholesale full and partial requirements service at average embedded cost-based system rates to customers serving load located within the geographic areas served by the Applicants or within one of the Applicants’ control areas.”  Mr. Moore’s recommendation is based upon a concern (p. 37) that “If a wholesale customer were to try to purchase firm requirements power, or to assemble the services needed to provide firm requirements power, in a non-competitive market, the absence of an obligation to sell at cost-based rates would enable the seller to exercise market power and force an unreasonably high non-competitive wholesale rate on the customer.”

Q.
DO MR. MOORE’S CLIENTS ALREADY HAVE COMPETITIVE ALTERNATIVES AVAILABLE TO THEM?

A.
Yes, they do.  For example, Magic Valley Electric Cooperative, a major wholesale customer of CPL, has given notice effective July 2001, and has entered into a power supply agreement with Calpine.  The CSW Companies provide open access transmission service to all customers within ERCOT, including the TDU customers represented by Mr. Moore, pursuant to the Open Access Transmission Tariff, which is consistent with Texas PUCT rules.  As customers near the expiration dates of their contracts with the CSW Companies, they will, no doubt, consider all market options then available.

Q.
DO THE TDU CUSTOMERS HAVE COORDINATION SERVICES AVAILABLE TO THEM?

A.
Yes.  CPL and WTU offer all coordination services required by the Texas PUCT rules in their Open Access Transmission Tariff.  SWEPCO offers all coordination services required by the FERC in its Open Access Transmission Tariff.  These services are priced consistent with the methodologies utilized by the Texas PUCT (for CPL and WTU) and for the FERC (for SWEPCO).  The rebuttal testimony of Mr. Scott P. Moore addresses the availability of coordination services in ERCOT and the SPP.

Q.
WHY IS IT INAPPROPRIATE TO COMPEL THE OFFERING OF AVERAGE COST POWER TO WHOLESALE CUSTOMERS?

A.
The requirement for a cost-based wholesale tariff is fundamentally inconsistent with the policy movement toward market-based wholesale rates.  Mr. Moore is arguing for a “lower of cost or market” pricing scheme for the cooperatives he represents.  If the cost-based tariff is below the prevailing market, then Mr. Moore’s clients would, of course, opt for the market-based price.  However, Mr. Moore would like to have an average cost tariff to be available, just in case the market price rises above it.  With the availability of open access transmission, wholesale customers will be relying upon the market in the future for supply alternatives.  It is inappropriate to compel established providers to offer average cost-based prices for an indefinite period when those providers must compete with new competitors and product offerings.  Fair competition will result when all providers compete in the marketplace, and fair competition should produce, ultimately, the greatest benefit for all customers.

Q.
WHY IS IT INAPPROPRIATE FOR THE TEXAS COMMISSION TO REQUIRE THE OFFERING OF BACKUP SERVICE AT AVERAGE COST IN THE SPP?

A.
A requirement to offer backup service in the SPP at average cost would be inconsistent with FERC policies, which have not required utilities to offer backup service at average cost.  The FERC has made a considered decision not to require backup power as a required ancillary service.  Backup service represents another form of wholesale service, which has moved toward a market-based pricing structure.  It is inappropriate to ask the Texas Commission to override the policies of the FERC applicable in the SPP, where the FERC alone has jurisdiction.

Q.
DO YOU BELIEVE IT IS APPROPRIATE FOR THE TEXAS COMMISSION TO REQUIRE OFFERING OF REQUIREMENTS SERVICE OR BACKUP SERVICE AT AVERAGE COST RATES IN ERCOT?

A.
No.  The Texas Commission should continue its policy direction of moving wholesale transactions toward a market-based pricing structure.  Requirements to charge cost-based rates will slow the transition to a market-based pricing structure for wholesale transactions.  With implementation of open access, wholesale customers will be able to select among providers at market-based prices in the future.  Allowing the market to open fully by not mandating a cost-based pricing structure will encourage the greatest number of competitors to enter the wholesale marketplace, thereby producing the most robust market possible.

G.  Wholesale Opportunity to Buy Units at Book Value TC "G.  Wholesale Opportunity to Buy Units at Book Value" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN A RECOMMENDATION REGARDING A REQUIREMENT TO OFFER PORTIONS OF DIVESTED CAPACITY TO WHOLESALE CUSTOMERS AT NET BOOK VALUE?

A.
Yes.  Mr. Moore’s testimony includes a recommendation that, if the Commission views some level of divestiture to be a necessary condition to a public interest finding, then existing CSW wholesale requirements customers should be offered a choice among several options (pp. 54-55).  The first of Mr. Moore’s recommended options is “Customer buy-in at book value.  Wholesale customers should have the option to buy divested generation assets at the generation’s book value up to the wholesale customers’ average load ratio share upon the merged company’s operating subsidiary.  Any buy-in would proportionately relieve any contractual obligation to buy from AEP/CSW without penalty.”

Q.
DO YOU CONCUR WITH THIS RECOMMENDATION?

A.
Absolutely not.  An order with such a provision would unjustly enrich the TDU customers at the expense of the investors and retail customers of CSW.  I know of no precedent that would give customers any property rights to purchase utility assets at net book value, in the face of an auction process that will almost certainly produce sales prices well above net book value.  Mr. Moore’s recommendation represents a blatant attempt to extort value from the regulatory approval process.

Q.
WHAT IS THE RATEMAKING TREATMENT CONTEMPLATED FOR PROCEEDS FROM THE AUCTION OF CPL GENERATING ASSETS WHICH EXCEED BOOK VALUE, AFTER CONSIDERATION OF TAX EFFECTS?

A.
The ISA provides that all net proceeds in excess of net book value, after consideration of related tax effects, will be applied toward reducing the balance of CPL’s ECOM.  As a result, any amounts received in excess of book value will go toward reducing the level of ECOM that otherwise would be reflected in transition cost charges.  By reducing the level of ECOM, retail customers will benefit from net sales prices above book value.

Q.
WHY DO YOU BELIEVE THAT THE AUCTION PRICES WILL EXCEED BOOK VALUE?

A.
The net book value of the plants to be divested is very low (average of $27/kW), due to the low original book cost and the years of depreciation on the generating units.  Because the cost of replacement capacity is substantially higher, I believe there is a high probability that the sales of these units will produce dollar inflows (net of tax) significantly above book value, which will be applied to reduce the ECOM obligation of customers.

Q.
DO YOU BELIEVE THAT WHOLESALE CUSTOMERS HAVE ANY RIGHTS TO PURCHASE THESE ASSETS AT BOOK VALUE?

A.
No.  Mr. Moore’s argument is similar to arguing that a person purchasing services from a doctor has been conferred some ownership right in the doctor’s office building or equipment.  The payments made by the cooperatives over the years represent payments under approved tariffs for electric service, and did not represent any form of installment payment for any specific assets.  When assets are sold, the cooperatives have no greater rights to those assets than any party who has not received service from the CSW companies.

Q.
HOW WOULD RETAIL CUSTOMERS BE ADVERSELY AFFECTED IF THE COMMISSION WERE TO ORDER THAT THE COOPERATIVES RECEIVE THE RIGHT TO PURCHASE A PORTION OF THE DIVESTED GENERATING ASSETS AT NET BOOK VALUE?

A.
Since sales at book value would almost surely represent a below-market price, the CSW Companies would lose the likely gain above book value.  A reduced gain would lead to a lower write down of ECOM resulting from the sale, and thereby reduce the benefits of lower transition charges that retail customers received.

Q.
HOW CAN THE PUCT ASSURE THAT COOPERATIVES RECEIVE FAIR TREATMENT DURING THE DIVESTITURE PROCESS?

A.
The cooperatives should have the same rights as any other party to bid into the divestiture process, should they choose to do so.  The Commission, in its oversight of the divestiture process, can ensure that the process treats all participants, including the cooperatives, fairly.  However, any special treatment or guarantees of pricing for cooperatives would not be appropriate, because it would lead to reducing the benefits from the process for retail customers.

H.  Requirement for Wholesale Flow Through of Gains on Generation TC "H.  Requirement for Wholesale Flow Through of Gains on Generation" \f C \l "2" 
Q.
DOES MICHAEL MOORE RECOMMEND THAT CPL BE REQUIRED TO FLOW BACK TO WHOLESALE CUSTOMERS THE BENEFITS FROM SALES OF CPL/WTU GENERATING ASSETS ABOVE BOOK?

A.
Yes.  Mr. Moore’s testimony includes a recommendation that, if the Commission views some level of divestiture to be a necessary condition to a public interest finding, that existing CSW wholesale requirements customers should be offered a choice among several options (pp. 54-55).  The second of Mr. Moore’s suggested options is “Credit back.  Some wholesale requirements customers may not be able or may not want to purchase divested generating assets.  If after-tax proceeds from divestiture exceed book value of divested assets, then AEP/CSW would credit that amount back to wholesale customers.”  This credit would amount to a rate change for these wholesale customers.

Q.
WOULD MANDATING A FERC RATE CHANGE BE AN APPROPRIATE MATTER FOR A TEXAS MERGER PROCEEDING?

A.
No.  Such issues should be left to the FERC, which has jurisdiction over these rates.  This issue is currently one of the issues in the FERC merger proceeding.  Mr. Moore is “forum shopping” again to see if the PUCT will order a merger condition that is not properly part of its review process.

Q.
WOULD RETAIL CUSTOMERS RECEIVE THE BENEFITS CONTEMPLATED IN THE ISA IF THERE IS A CREDITING OF ANY GAINS FROM SALE OF DIVESTED ASSETS TO WHOLESALE CUSTOMERS?

A.
No, they would not.  Because the ISA provides that all benefits from the sale of divested assets be flowed through to retail customers, the flowback of a portion of those gains to any wholesale customers would reduce the benefits flowed through to retail customers.

Q.
WOULD MANDATING A CREDIT BACK OF DIVESTED ASSETS BE APPROPRIATE FOR WHOLESALE CUSTOMERS?

A.
No.  Most wholesale customers of CPL and WTU take service under fixed rates (WTU) or have elected to give notice to terminate service (CPL).  For both WTU and CPL, the current rates reflect the outcome of rate proceedings that were settled by negotiation.  It would not be appropriate to require modification of rates that were mutually agreed to in order to credit back gains from divested assets.  Retail customers will benefit from the reduction of ECOM at CPL, and the PUCT should enter an order as to treatments of gains that is consistent with the ISA.

I.  Criticism of Divestiture Plan TC "I.  Criticism of Divestiture Plan" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN ANY CRITICISMS OF THE MARKET POWER MITIGATION PLAN CONTAINED WITHIN THE ISA?

A.
Yes.  Mr. Moore’s testimony contains three criticisms of the market power mitigation plan provisions of the ISA (p. 68).  The concerns which were discussed were:

First, there remains significant lack of definition regarding some rather important details of the plan.  Second, the recall rights granted to CPL under the ISA eliminate much of the potential reduction in CPL’s horizontal market power during the period the recall rights are in effect.  Third, the disconnect that occurs in the ISA between CPL’s actual costs for energy purchased to replace the divested capacity during the October to April period and the revenue that it receives for those purchases creates significant disincentives for CPL to minimize fuel costs and the potential for abuse.

Q.
IN WHAT RESPECTS DOES MR. MOORE CLAIM THE ISA MARKET POWER MITIGATION PLAN LACKS DEFINITION?

A.
Mr. Moore’s testimony (pp. 68-69) claims that the ability of CPL to schedule output from specific units and the firmness of the obligations of the entity acquiring the divested capacity to fulfill a schedule submitted by CPL are not adequately defined in the agreement, and that there is some uncertainty regarding how the fuel costs to be paid for energy scheduled by CPL from the divested units would be determined.

Q.
DOES THE ISA PROVIDE ADEQUATE DEFINITION REGARDING THE RECALL RIGHTS AND BUY BACK PRICES FOR CPL?

A.
Yes, it does.  The agreement provides for a specific number of hours, limited across a number of months, where CPL can request that power be delivered at a specified price.  The agreement does not require that the requested amounts of power be produced from the divested units; the specific location and point of delivery of replacement power are to be developed as part of a negotiation between the unit purchaser and CPL.  The agreement provides for a specific capacity and energy price formula determination.  While specific details, such as scheduling and the details of the auction process are appropriately deferred until a future time, the limitations on hours of delivery of recalled power and the development of specific pricing formulas adequately define the rights of the unit purchaser and the utility.  The ISA provides that the details of the auction process will be approved in the future by the Commission.

Q.
WHY DID THE APPLICANTS REQUEST THE BUY BACK RIGHTS, WHICH ARE CONTAINED IN THE ISA?

A.
The Applicants insisted upon the limited buy back provisions in the ISA so that CPL and its future affiliates could continue to economically meet their obligations to provide reliable electric service.  The generation being divested by CPL is required to serve load during a number of hours of the year.  Even if buy back provisions were not included in the agreement, CPL and its future retail affiliate would need to replace the power to meet its load obligations.  Because the Applicants anticipated that restructuring legislation might require load to be served at specified prices (the “Price to Beat” provisions of SB7), the Applicants believed it would also be necessary to have access to capacity to meet load obligations at prices comparable to those based upon the book values and heat rate performance of the divested units.  The level of CPL’s share of the generation market caused by the buy back provisions is a result of CPL and its future retail affiliate being required to acquire adequate capacity to meet its load obligations as mandated by SB7.  The recall provisions merely permit CPL, and its future retail provider affiliate, to be assured of economically meeting their load obligations under both current rate levels and the future rate levels mandated by SB7.

Q.
DO YOU AGREE WITH MR. MICHAEL MOORE’S CONTENTION THAT INDEXING THE PRICE PAID FOR REPLACEMENT PURCHASES DURING OFF-PEAK PERIODS TO THE COST OF ITS GAS PROVIDES IT A GREAT INCENTIVE TO INCREASE THE PRICE OF GAS?

A.
No.  Mr. Moore’s contention ignores the continuing role that the Texas PUCT will have in reviewing the reasonable fuel costs of CPL and all utilities, and the incentives that a rate freeze will provide a utility to minimize total fuel costs.  Between September 1, 1999, and January 1, 2002, fuel costs are subject to a reasonableness review using the traditional reconciliation process.  I am confident that any efforts by CPL to intentionally incur unreasonable fuel costs during this period would be identified by the Texas PUCT, and would be subject to disallowance in a reconciliation proceeding.  After January 1, 2002, the total rates for retail service will essentially be fixed after the “Price to Beat” is established; utilities will have a limited ability to modify fuel factors prospectively, if they can prove that material fuel cost changes will occur in the future.  After that date, it would be economically irrational for a utility to incur fuel costs that exceed the minimum costs which are achievable.  Between the forces of regulatory oversight in the transition period, and the forces of fixed rates after January 2002, I fail to see how using an indexed fuel price for energy purchases during off-peak months can produce disincentives for economic efficiency.  

Q.
DO YOU AGREE WITH MR. MOORE’S CONTENTION (P. 73) THAT THE CAPACITY COST RECOVERY PROVISION OF SECTION 6.G OF THE ISA CREATES INCENTIVES TO PAY AN UNREASONABLY HIGH CAPACITY COST?

A.
No.  In fact, the opposite is true.  Section 6.G. of the ISA limits the amount of revenue that CPL collects from customers to pay for capacity to replace divested generation during the months of October through April to the amount of operation and maintenance expenses for a corresponding seven-month period of 1998 and revenue requirements from the gain on the sale of the divested plant.  CPL will have great incentive to limit the amount of capacity costs during the October through April period to the capped amount.  If CPL’s costs exceed the capped amount, its shareholders absorb all of the excess.  If CPL is able to obtain capacity during the April through October period at a cost less than the capped amount, then the net cost savings are shared 50% with ratepayers through amortization of stranded costs and 50% for CPL.  Again CPL will have an incentive to achieve lower capacity costs in order to share in 50% of the savings.  I can see absolutely no reason for CPL to intentionally incur higher capacity costs to replace divested generation as alleged by Mr. Moore.  

Q.
WHAT OBJECTIVES WERE AN INDEXED FUEL PRICE AND THE CREATION OF RECALL PROVISIONS FOR POWER TO REPLACE DIVESTED CAPACITY DESIGNED TO ACHIEVE?

A.
These features of the ISA were designed to provide economics for the Company and for customers which tracked those which would have incurred if the units had not been divested, during the period of time that the Company still has legal obligations to serve retail load in ERCOT.  During this period, it is important for the costs to be incurred for power to track the costs currently reflected in retail rates.  The provisions for power buy back and for indexing of market power purchases are designed to protect retail customers from changes in fuel or capacity costs arising from the divestiture.

Q.
IN YOUR OPINION, ARE ANY MODIFICATIONS TO THE POWER PRICING PROVISIONS OF THE ISA REQUIRED FOR THE COMMISSION TO FIND THAT THE MERGER IS IN THE PUBLIC INTEREST?

A.
No.  The power pricing provisions were negotiated with parties who had the interests of retail customers in mind, and reflected the concerns of parties who were interested in strictly limiting the ability of CPL to impact the wholesale market through use of replacement capacity.  The limitations on the number of hours of power purchase and the provisions for power pricing which is no higher than the historical cost of the divested capacity are designed to protect customers from the impact of cost changes arising from the divestiture.  The Commission should find the merger in the public interest while taking notice of the terms of the ISA regarding divested capacity recall and pricing, without requiring any modification of those terms.

J.  CPL Interconnection Studies TC "J.  CPL Interconnection Studies" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MICHAEL MOORE CONTAIN ANY CRITICISMS OF THE PRACTICES OF CPL AND CSWS IN PERFORMING INTERCONNECTION STUDIES?

A.
Yes.  Mr. Moore’s testimony (pp. 42-44) contains a discussion of the time frames recently required by CSWS in performing interconnection studies for several new independent power producers which had requested interconnection agreements.  Mr. Moore claims that an ISO with broader authority is required, because of the elapsed time required by CSWS to perform these studies.

Q.
HAS THE COMMISSION INITIATED AN INVESTIGATION INTO THE INTERCONNECTION PRACTICES OF CPL AND CSWS?

A.
Yes.  The Commission currently has an inquiry docket pending entitled Project No. 20595, “Investigation into Interconnection Practices of Central and South West.”  CSWS and CPL are cooperating with this inquiry, as we have in earlier proceedings in Project No. 18703, and Project No. 19529.  A recent filing by CPL and WTU containing information requested by the Texas PUCT is attached to this testimony as EXHIBIT MDR‑1R.

Q.
WERE ANY DELAYS IN THE PREPARATION OF INTERCONNECTION STUDIES THE RESULT OF INTENTIONAL ACTIONS ON THE PART OF CPL OR CSWS?

A.
No.  An unusual length of time was required to complete an interconnection study for three independent power projects in the Rio Grande Valley, which submitted requests for interconnection at approximately the same time.  The magnitude of the new generation proposed, and the bulk transmission system issues that necessarily had to be addressed, required some period of time to resolve.  No efforts were made to intentionally delay the completion of these studies; in light of the Commission oversight of this issue, such an action would have been dealt with immediately.  As a result of the continuing nature of these requests, CSWS has increased its emphasis on and standardized its scope and process for interconnection studies, and fully expects to comply with all Commission rules regarding timing of interconnection studies in the future.

VI.  REBUTTAL TO TESTIMONY OF JIM DANIELtc "VI.  REBUTTAL TO TESTIMONY OF JIM DANIEL" \f C \l 1
A.  Definition of SPP Capacity to be Divested TC "A.  Definition of SPP Capacity to be Divested" \f C \l "2" 
Q.
DOES THE TESTIMONY OF JIM DANIEL CONTAIN AN ALLEGATION THAT THE CAPACITY TO BE DIVESTED IN THE SOUTHWEST POWER POOL HAS NOT BEEN ADEQUATELY SPECIFIED?

A.
Yes.  Mr. Daniel comments in his testimony (pp. 10-11) that “There is no indication in the Stipulation as filed of which 300 MW this might include and no indication of the terms for acquisition.  There has been some suggestion elsewhere in the FERC proceeding as to these specifics.”

Q.
HAVE APPLICANTS’ FILINGS IN THE FERC CASE FULLY DESCRIBED THE PROPOSAL FOR MARKET POWER MITIGATION IN THE SPP?

A.
Yes.  Applicants’ filing at the FERC on January 13, 1999 fully described the proposal as a proposal to divest 300 MW, comprised of 150 MW of each of the Public Service Company of Oklahoma (PSO) Northeastern 3 and Northeastern 4 coal units.  The characterization of Mr. Daniel that Applicants have provided only a “suggestion” as to which 300 MW is to be included is, at best, misleading.

Q.
HAVE APPLICANTS MADE FILINGS IN THIS PROCEEDING THAT FULLY DESCRIBED THE PROPOSAL FOR MARKET POWER MITIGATION IN THE SPP?

A.
Yes.  Mr. Stephen Jones submitted testimony in January 1999 in Docket No. 19265, attached as an exhibit to his January 13, 1999 FERC testimony, in which Mr. Jones described the SPP mitigation plan.  

Q.
DOES THE ISA CONTEMPLATE ANY CHANGES TO THE SPP MITIGATION PLAN FROM THAT FILED IN TESTIMONY AT THE TEXAS PUCT AND AT FERC?

A.
No.  The divestiture plan proposed for the SPP in the ISA is identical to that specified in the Company’s earlier filings in this docket and in the FERC proceeding.

B.  Guarantee of Rate Decreases for Wholesale Customers TC "B.  Guarantee of Rate Decreases for Wholesale Customers" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MR. DANIEL SUGGEST THAT A GUARANTEE OF WHOLESALE RATE DECREASES SHOULD BE REQUIRED BEFORE AN ORDER CONSISTENT WITH THE ISA CAN BE FOUND TO BE IN THE PUBLIC INTEREST?

A.
Yes.  Mr. Daniel’s testimony contains a representation (pp. 22-23) that “By guaranteeing rate reductions for their retail customers, but not for their wholesale customers, SWEPCO and WTU will gain a competitive advantage under the stipulation.  Therefore, as proposed, the stipulation is discriminatory and anti-competitive.”

Q.
DO YOU AGREE WITH MR. DANIEL’S REPRESENTATION?

A.
No, I do not.  Mr. Daniel has ignored the significant differences in the ratemaking processes utilized for wholesale and retail rate adjustments in drawing his conclusion.  As I discussed in my response to Mr. Michael Moore, the formula rate process utilized by SWEPCO to automatically adjust FERC wholesale rates will automatically flow through the benefits achieved by the merger to customers.  Mr. Daniel has also ignored the fact that his clients have been provided, as an alternative to the formula, a choice of a fixed rate path for four years, based upon forecasts of SWEPCO’s costs.  The annual formula adjustment process utilized by SWEPCO for wholesale rate adjustments makes it unnecessary to fix an annual merger savings amounts; customers will receive the benefits of merger savings as they are incurred in the future.

Q.
SHOULD A GUARANTEE OF A FIXED WHOLESALE RATE DECREASE BE REQUIRED AS A CONDITION OF THE PUCT PUBLIC INTEREST FINDING?

A.
No.  The annual rate adjustment process utilized in the FERC tariffs for SWEPCO formula rate wholesale customers will provide a timely mechanism for customers to receive the full benefits of merger savings.

C.  Adequacy of Merger Protections TC "C.  Adequacy of Merger Protections" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MR. DANIEL REPRESENT THAT THE ISA DOES NOT ADEQUATELY PROTECT WHOLESALE CUSTOMERS?

A.
Yes.  Mr. Daniel’s testimony (p. 20) argues that the Stipulation “…. Furnishes no parallel guarantee of rate relief for Applicant’s wholesale customers.  Not only are wholesale rates free to increase above equivalent retail levels, but also wholesale customers cannot offer the rate certainty to retail customers that Applicants can offer.”

Q.
DOES THIS CHARACTERIZATION ACCURATELY REFLECT THE PROTECTIONS THAT APPLICANTS HAVE OFFERED MR. DANIEL’S CLIENTS IN THE FERC PROCEEDING?

A.
No.  Applicants have offered proposals to each wholesale customer group, consistent with the terms of their contracts governing rate adjustments, which provide opportunities for sharing of merger benefits when rates are set based upon costs.

Q.
PLEASE DESCRIBE THE PROTECTIONS WHICH HAVE BEEN OFFERED TO MR. DANIEL’S CLIENTS.

A.
For the SWEPCO wholesale rate customers that are served under a formulary rate which is subject to annual non-fuel price redetermination, Applicants have proposed to offer a fixed rate path for four years based upon a forecast presented in testimony at the FERC by Mr. Bob Gross, Mr. Daniel’s partner and a consultant for the East Texas Cooperatives, which was based upon a SWEPCO financial projection including merger savings.  The fixed non-fuel rate path is subject to adjustment only for future power purchases by SWEPCO.  The customers have the alternative of staying with the annual price rate redeterminations according to the FERC-approved formula.  Applicants have also offered to ensure that any merger costs reflected in the formulas will be offset by merger savings.



For the Tex-La load which is served by WTU under a stated rate wholesale tariff Applicants have offered an “open season” option, with six months notice, if Applicants seek to increase rates within four years after consummation of the merger.  Applicants also have accepted the burden of proof that any merger costs included in a filing to change rates must be offset by merger savings.

Q.
HOW DO THESE PROTECTIONS PROVIDE MR. DANIEL’S CLIENTS ADEQUATE PROTECTION FROM ANY ADVERSE IMPACTS RESULTING FROM THE MERGER?

A.
For the formula rate customers served by SWEPCO, those customers may elect either to receive a fixed base rate path based upon a projection of merger savings, or to receive annual rate adjustments, pursuant to the FERC approved rate formulas, which flow through actual savings as they are incurred.  For Tex-La, which is served under a stated rate, the “open season” provisions provide a major disincentive for WTU to seek to impose any merger-related costs through a rate increase.  For both customer groups, Applicants recognize the burden of proof that they have in future rate proceedings to ensure that any merger costs included in cost of service calculations are offset by savings.  

Q.
ARE THESE RATE PROTECTION ISSUES THE SUBJECT OF LITIGATION AT THE FERC?

A.
Yes.  The rate protection issues were set for hearing at the FERC.  Mr. Daniel’s partner, Mr. Gross, presented testimony on these issues, and I presented rebuttal testimony on these issues. If a settlement cannot be reached before the time of a FERC decision, I anticipate that the FERC will ultimately reach a decision on these issues. 

Q.
WHY WOULD IT BE INAPPROPRIATE FOR THE PUCT TO CONDITION ITS MERGER FINDING BASED UPON A PARTICULAR MECHANISM FOR SHARING SAVINGS WITH WHOLESALE CUSTOMERS?

A.
These issues are being addressed at the FERC and the PUCT could impose conflicting orders upon the Applicants if it chose to impose wholesale rate conditions upon the Applicants which differed from the ultimate result at the FERC.  The issue of appropriate wholesale rate protections is being fully considered at the FERC, and Applicants have proposed rate mechanisms there, which provide adequate rate protection.  It would be just as inappropriate for the PUCT to attempt to set SWEPCO’s wholesale rates as a merger condition as it would be for FERC to attempt to condition its merger approval upon a particular level of Texas retail rates.

D.  Provision of Competitive Advantage TC "D.  Provision of Competitive Advantage" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MR. DANIEL REPRESENT THAT THE ISA CONFERS A COMPETITIVE ADVANTAGE ON SWEPCO AND WTU RELATIVE TO COOPERATIVES?

A.
Yes.  As previously noted, Mr. Daniel stated on pp. 22-23 of his testimony that “By guaranteeing rate reductions for their retail customers, but not for their wholesale customers, SWEPCO and WTU will gain a competitive advantage under the stipulation.  Therefore, as proposed, the stipulation is discriminatory and anti-competitive.”.  

Q.
DO YOU AGREE WITH MR. DANIEL’S CHARACTERIZATION OF THE RATE DECREASE FOR RETAIL CUSTOMERS AS ANTI-COMPETITIVE?

A.
No.  Mr. Daniel has ignored the downward trend in production charges per kW produced by SWEPCO’s wholesale formula rates, the rate decrease provided to the Mid-Tex group when their rates were recently renegotiated, and the opportunities wholesale customers will have for lower charges in the future resulting from merger savings and declines in rate base.

Q.
WOULD THE FIXED RATE PATH FOR SWEPCO WHOLESALE CUSTOMERS CONTINUE TO CONTROL COSTS?

A.
Yes, it would.  The forecast rate levels which have been offered to SWEPCO wholesale customers, as an option to annual price redeterminations, are as follows:

$ / kW

2000
-
$3.36

2001
-
$3.31

2002
-
$3.67

2003
-
$3.59



With the exception of the increase in 2002 (caused by the loss of significant retail and wholesale loads), the pattern will be for SWEPCO’s declining costs, and the merger savings, to be shared on a timely basis with wholesale customers.  These rates are based on a forecast that has now been revised.  The latest forecast indicates that SWEPCO’s formula based rates will be higher than the fixed rates SWEPCO has offered.

Q.
WILL SWEPCO BE OFFERING CUSTOMER CHOICE TO ITS TEXAS RETAIL CUSTOMERS DURING THIS PERIOD?

A.
Yes.  Consistent with the terms of SB7, SWEPCO’s retail customers are expected to have a choice of retail providers effective January 1, 2002.

Q.
WILL THE EAST TEXAS COOPERATIVES THAT COMPETE WITH SWEPCO OFFER CUSTOMER CHOICE DURING THIS PERIOD?

A.
I do not know whether the Texas cooperatives intend to offer customer choice when the law allows them to do so.  I certainly am unaware of any public statements by the Texas cooperatives one way or the other on this question.

Q.
IN LIGHT OF SWEPCO’S OBLIGATION TO OFFER CUSTOMER CHOICE, DO YOU VIEW A RETAIL RATE DECREASE AS ANTI-COMPETITIVE?

A.
No.  Any provider that wishes to beat SWEPCO’s costs for generation will have a full opportunity to do so, as of January 1, 2002.  Because SWEPCO already has some of the lowest retail rates in Texas, it may be difficult for a new provider to beat the “Price to Beat” which SWEPCO will be required to offer.  But SWEPCO’s low rates are the result of a low cost structure, not the result of any anti-competitive behavior.  The rate decreases in the ISA will benefit retail customers of SWEPCO, and should be approved.

E.  Comparability of Transmission Rates TC "E.  Comparability of Transmission Rates" \f C \l "2" 
Q.
DOES THE TESTIMONY OF MR. DANIEL CONTAIN A CRITICISM THAT THE ISA CAUSES A LACK OF COMPARABILITY IN TRANSMISSION RATES BETWEEN RETAIL AND WHOLESALE CUSTOMERS?

A.
Yes.  Mr. Daniel’s testimony (pp. 26-27) argues that transmission expense reductions for CPL and WTU “should, therefore, be applied to reducing the ERCOT-wide transmission rates established under Section 23.67 of the Substantive Rules.”  He goes on to argue that since retail rates are being reduced, “The result is that CPL and WTU will receive transmission service at preferential rates for service to their retail load while all other ERCOT utilities continue to pay transmission rates higher than they otherwise should be.”

Q.
DOES THIS ARGUMENT HAVE ANY CREDIBILITY?

A.
No.  ERCOT is in the process of adopting a statewide “postage stamp” rate consistent with SB7 which will result in all utilities paying the same price for transmission service.  Comparing the retail rate reduction to prices for wholesale transmission service is a little like comparing apples and oranges; the two processes for setting rates are fundamentally different.  When transmission prices are recalculated (as is occurring currently), the data utilized for statewide pricing will include the costs incurred for CPL and WTU for the test year which is utilized.  When transmission rates are redetermined in the future, the appropriate benefit of transmission-related merger savings will be flowed through to customers.  No changes to the ISA or specific Commission ordering paragraphs are required to achieve this result.

Q.
WHEN ERCOT TRANSMISSION RATES ARE RECALCULATED IN THE FUTURE, WILL CPL AND WTU EXCLUDE ANY TRANSMISSION COST SAVINGS IN THE CALCULATION?

A.
No.  The actual costs incurred, and amortization of merger costs which are transmission related, would be utilized in the TCOS determination, which would be subject to Commission review.  The fact that retail bundled rates may have already been reduced would not be a factor in the transmission cost determination.

Q.
IS ERCOT MOVING TO A “POSTAGE STAMP” TRANSMISSION RATE?

A.
Yes.  The Commission is currently considering how this change will be implemented; however, the language of SB7 unmistakably requires the change. 

Q.
WITH THIS CHANGE, WILL ALL TRANSMISSION USERS PAY THE SAME PRICE FOR SERVICE WITHIN ERCOT?

A.
Yes, with the exception of payments for losses.  Mr. Daniel’s testimony as to the transmission pricing scheme within ERCOT ignored this legislatively mandated change.

Q.
SHOULD APPLICANTS BE REQUIRED TO UPDATE THEIR TCOS DATA BEFORE THE STATEWIDE IMPLEMENTATION OF A “POSTAGE STAMP” RATE, AS A CONDITION OF THE MERGER?

A.
No.  Because CPL and WTU represent only around twelve percent of the total ERCOT transmission system cost, small changes in their transmission costs (due to merger savings) will produce changes in statewide tariffs that would be immaterial.  The effects of the savings would be more efficiently captured in the cases which unbundle rates and reset the TCOS rate levels.

Q.
DO YOU SEE ANY WAY THAT RETAIL RATE REDUCTIONS COULD BE UTILIZED TO GAIN A COMPETITIVE ADVANTAGE WITH RESPECT TO THE COST OF TRANSMISSION WITHIN ERCOT?

A.
No, I do not.  When the “postage stamp” rate is implemented, all transmission users will pay the same rate within ERCOT.  The retail rate reductions mean merely that CPL and WTU will have less money to pay the charges and all other costs of doing business; the transmission rates will be identical to those of other ERCOT users.  No changes to the ISA are required to effect comparable transmission pricing within ERCOT; the provisions of PURA and the Commission rules will achieve that result.

Q.
HOW DO YOU RESPOND TO MR. DANIEL’S ARGUMENT THAT THE RETAIL RATE REDUCTIONS PROVIDE A NON-COMPARABLE TRANSMISSION PRICING SITUATION WITHIN SPP?

A.
Under the provisions of the Open Access Transmission Tariff, SWEPCO and PSO will pay the exact same charges for transmission service that other non-affiliated companies will pay.  The tariff rates are subject to review at any time upon petition at the FERC.  Under the comparability policies of the FERC, and the provisions of the Open Access Transmission Tariff, SWEPCO and PSO will receive no competitive advantage in the pricing of transmission service.  No final order provisions or modifications to the stipulations are required to achieve this result.

VII.  REBUTTAL TO TESTIMONIES OF

DR. GORDON TAYLOR AND DAVID BRIAN TC "VII.  REBUTTAL TO TESTIMONIES OF DR. GORDON TAYLOR AND DAVID BRIAN" \f C \l "1" 
A.  Need for Additional SPP Divestiture TC "A.  Need for Additional SPP Divestiture" \f C \l "2" 
Q.
DO THE TESTIMONIES OF DR. GORDON TAYLOR AND DAVID BRIAN, ON BEHALF OF THE EAST TEXAS COOPERATIVES, RECOMMEND AMOUNTS OF DIVESTITURE IN THE SPP ABOVE THOSE CONTAINED IN THE APPLICANTS’ FILINGS AT THE FERC AND IN THE ISA?

A.
Yes.  Dr. Taylor’s FERC testimony (p. 92), attached as an Exhibit to his testimony in this proceeding, recommends a level of 350 MW of divestiture (if the level of AEP-CSW integration is 250 MW) or 655 MW (if the level of AEP-CSW integration is 675 MW).  Mr. Brian’s testimony in this proceeding recommends a level of divestiture of 665 MW, based upon a level of integration of 675 MW.

Q.
WHERE AND WHEN ARE DR. TAYLOR AND MR. BRIAN PROPOSING THAT THE DIVESTITURE WITHIN THE SPP OCCUR?

A.
Dr. Taylor recommends on p. 92 of his FERC testimony that any additional divestiture be made from PSO’s generation facilities in Oklahoma.  Dr. Taylor further recommends on p. 90 of his FERC testimony that “Generating capacity to be divested must be removed completely from control by the Applicants prior to consummation of the acquisition, and energy associated with the capacity must not be subject to any other recall or to any other condition.”

Q.
HOW ARE THE APPLICANTS RESPONDING TO THESE RECOMMENDATIONS WITHIN THIS REBUTTAL TESTIMONY?

A.
I am providing rebuttal testimony as to the adverse effects of this recommendation upon PSO retail customers in Oklahoma, and as to the views of the Oklahoma Corporation Commission (OCC) as to divestiture in advance of the implementation of competition in Oklahoma.  Dr. Hieronymus will offer rebuttal testimony as to the level of divestiture which is appropriate to address market power issues.

Q.
DO YOU BELIEVE A DIVESTITURE IN ADVANCE OF THE IMPLEMENTATION OF COMPETITION IN OKLAHOMA WOULD HARM PSO AND ITS OKLAHOMA RETAIL CUSTOMERS?

A.
Yes, I do.  PSO is currently utilizing all of its generating capacity to meet the load requirements of its Oklahoma customers, and in fact, is making power purchases from the bulk power market to ensure that it has adequate generating capacity.  A divestiture of PSO generating capacity while it still has its current retail load obligations would force PSO to expand its purchases from the external market.  Since the Northeastern units are relatively low-cost units, it is highly likely that replacement power costs will be higher than the costs which are currently in PSO rates.  The increase in PSO’s cost structure which would result from replacing the low-cost Northeastern units with market resources would result in higher PSO rates and/or lower PSO earnings.

Q.
HAS THE OCC TAKEN A POSITION WITH RESPECT TO THE APPROPRIATENESS OF EARLY DIVESTITURE AT THE FERC?

A.
Yes.  The OCC has submitted a letter to the FERC stating its position with respect to divestitures prior to the date Oklahoma implements retail competition.  A copy of that letter is attached to this testimony as EXHIBIT MDR‑2R.  This letter indicates that the OCC does not support generation divestitures which take away the benefits of PSO generating assets from PSO customers while generation rates are regulated.

Q.
HAVE THE OTHER STATES WHICH REGULATE SWEPCO TAKEN POSITIONS AT FERC REGARDING RECOMMENDATIONS FOR ADDITIONAL DIVESTITURE WITHIN THE SPP?

A.
Yes.  The Arkansas and Louisiana Public Service Commissions presented witnesses in the FERC hearing who opposed any additional SPP divestiture.  While the East Texas Cooperative recommendation for divestiture in Oklahoma is the only recommendation for additional SPP divestiture before the Texas Commission in this case, I believe that the filed testimonies of those witnesses do provide evidence that the Arkansas and Louisiana Public Service Commissions clearly are interested in preserving the benefits of SWEPCO’s low-cost generation for the retail customers SWEPCO serves in Arkansas and Louisiana.

Q.
SHOULD THE TEXAS PUCT ORDER THAT ADDITIONAL DIVESTITURE OF OKLAHOMA GENERATION BE A CONDITION OF A PUBLIC INTEREST FINDING?

A.
No.  This issue is currently the subject of litigation at the FERC, and I believe that the Texas PUCT would be better served by avoiding imposing a merger condition that could conflict with the findings of the OCC or the FERC, thereby causing a jurisdictional dispute.  For the merger to close, the Applicants will have to fully comply with the provisions of the orders of the FERC addressing market power in the SPP.  As. Dr. Hieronymus testifies, the SPP mitigation plan mitigates any market power effects which are created as a result of the merger.  

VIII.  REBUTTAL TO TESTIMONY OF DR. ROSS BALDICK TC "VIII.  REBUTTAL TO TESTIMONY OF DR. ROSS BALDICK" \f C \l "1" 
A.  Impact of Divestiture on Fuel Savings TC "A.  Impact of Divestiture on Fuel Savings" \f C \l "2" 
Q.
DOES THE TESTIMONY OF DR. BALDICK, FOR SOUTH TEXAS ELECTRIC COOPERATIVE, CONTAIN ANY CRITICISMS OF APPLICANTS’ PRODUCTION COST SAVINGS ANALYSIS?

A.
Yes, Dr. Baldick’s testimony (p. 59) points out that the production cost analysis submitted with the application has not considered the effects of “economic losses” due to merger mitigation.

Q.
IS DR. BALDICK’S POINT CORRECT?

A.
No.  The production cost analysis submitted with the application did not contain the effects of the merger mitigation plan, which Applicants developed after the application was filed.  However, to the extent to “economic losses” from the mitigation plan identified by Dr. Baldick occur, the pricing provisions of the ISA will protect customers from adverse impacts.

Q.
DOES THE ISA CONTAIN PROVISIONS THAT PROTECT THE CUSTOMER FROM ANY ADVERSE FUEL COST IMPACTS RESULTING FROM THE MERGER AND THE DIVESTITURES IN THE ISA?

A.
Yes.  The provisions for fuel pricing of energy purchased to replace power from the divested units was designed to assure pricing at least as favorable as that which would have resulted had the divested units been retained.  For example, the heat rate of 10,000 to be used for pricing replacement power during off-peak months is significantly below the heat rates that would result from running the divested units during those periods.  The ISA provides that the pricing of recalled power from the divested units will generally track the pricing that would have resulted under utility ownership.  The provisions of the ISA ensure that customers are not harmed during the period that regulation is setting prices as a result of the divestiture.

Q.
WHAT IS YOUR RESPONSE TO DR. BALDICK’S CONTENTION THAT CUSTOMERS WILL BE HARMED FROM AN INTERIM SALE OF THE FRONTERA CAPACITY?

A.
Because Frontera is not rate regulated, its operation does not affect the fuel costs assignable to Texas retail customers.  There will be no impacts on CSW Texas customers as a result of any interim sales of Frontera capacity.

Q.
IS AN UPDATING OF THE PRODUCTION COST ANALYSIS A PREREQUISITE TO THE ISSUANCE OF A PUBLIC INTEREST FINDING?

A.
No, I do not believe so.  Since the application was filed, many components of the future have changed.  Most notably, after January 1, 2002, all retail customers in Texas will have customer choice.  Projections of fuel costs are subject to great uncertainty in the current environment, and will be subject to even greater uncertainty in the future, after customers have choice.  Because all fuel cost savings will be passed through to customers while fuel costs are regulated, I do not believe it is necessary to precisely quantify those cost changes in order to reach a conclusion that the merger is in the public interest.

IX.  REBUTTAL TO TESTIMONY OF EUGENE PRESTON TC "IX.  REBUTTAL TO TESTIMONY OF EUGENE PRESTON" \f C \l "1" 
A.  Cost Responsibility for New Transmission Lines TC "A.  Cost Responsibility for New Transmission Lines" \f C \l "2" 
Q.
DOES THE TESTIMONY OF EUGENE PRESTON CONTAIN ANY RECOMMENDATIONS REGARDING THE APPROPRIATE COST 

RESPONSIBILITY FOR THE NEW TRANSMISSION LINE THAT HE PROPOSES?

A.
Yes.  Mr. Preston's testimony mentions a recommendation by Dr. Sarah Goodfriend (p.55) that the Applicants' shareholders bear the cost of construction of new 345 kV double circuit transmission line.

Q.
ARE YOU RESPONDING AS TO THE NEED FOR THE NEW LINE?

A.
No.  The need for the line is discussed in the testimony of Mr. Moore.  I am responding to the suggestion that it would be appropriate for AEP/CSW shareholders to assume cost responsibility for the line.

Q.
DO YOU BELIEVE THAT IT WOULD BE APPROPRIATE FOR APPLICANTS TO ASSUME COST RESPONSIBILITY FOR THE NEW LINE, IF IT IS BUILT?

A.
No.  A regulatory order requiring facilities to be built without compensation would represent an unprecedented burden for shareholders, and would fly in the face of the policies established in the PUCT rules for planning of new transmission facilities and for compensation for transmission investments.

Q.
DO THE PUCT POLICIES FOR TRANSMISSION ACCESS PERMIT ALL USERS TO BENEFIT FROM TRANSMISSION ADDITIONS?

A.
Yes.  Since utilities in ERCOT (including CPL and WTU) are required to offer open access, transmission facilities are available to all eligible users. 

Q.
DO THE PUCT POLICIES FOR TRANSMISSION PRICING ALLOW THE COSTS OF FACILITIES TO BE COLLECTED FROM ALL USERS?

A.
Yes.  The TCOS procedure in the PUCT Substantive Rules requires all users of planned service to pay for the fixed costs of the transmission system.  As transmission 

providers add facilities, they have an opportunity to periodically readjust the level of costs collected from users.

Q.
HOW IS THE STEC RECOMMENDATION FOR COST RESPONSIBILITY INCONSISTENT WITH THE PUCT FRAMEWORK FOR TRANSMISSION PRICING?

A.
STEC's witnesses are recommending that AEP/CSW shareholders fund the capital cost of the new line, with no opportunity for capital cost recovery in the future.  They would impose a cost burden of nine figures as a condition of a public interest finding for the merger.  It is inconsistent with the framework of fair compensation for utility investors to require shareholders to make uncompensated investments in new transmission facilities, which will be used by all transmission users within ERCOT.

Q.
WHAT IS THE APPROPRIATE COST RECOVERY FRAMEWORK FOR STEC'S PROPOSED NEW LINE?

A.
The line should be treated like any other new facility within ERCOT, for cost recovery purposes.  The need for new facilities such as the STEC purposed line, or any alternatives, should first be evaluated by the ERCOT ISO.  If the ISO and the PUCT agree that a new line is needed, CPL should seek a CCN for the line.  If the PUCT approves the CCN, then the reasonable costs of the new line should be eligible for TCOS recovery.  By maintaining this process for transmission line cost recovery, the Commission will preserve the incentives for investment and will provide fair cost recovery for transmission providers.

X.  CONCLUSION TC "IX.  CONCLUSION" \f C \l "1" 
Q.
PLEASE SUMMARIZE YOUR TESTIMONY.

A.
It is important to recognize that not a single party representing retail customers of CPL, SWEPCO, or WTU has presented testimony opposing the ISA.  With the exception of PowerChoice, Inc., the non-signatory testimony in this proceeding represents an obvious attempt by wholesale customers to re-litigate issues in the FERC proceeding, in an effort to “forum shop” in this proceeding.  The customers are attempting to encourage this Commission, through imposition of conditions to a public interest finding, to provide the wholesale customers competitive benefits that they apparently believe they will not achieve from the FERC.  The Commission should carefully review the provisions of the ISA in terms of their effects upon retail customers and ERCOT markets, and should then find that the merger is in the public interest.

Q.
DOES THIS CONCLUDE YOUR REBUTTAL TESTIMONY?

A.
Yes.

SOAH DOCKET NO. 473-98-0839

MARK D. ROBERSON

DOCKET NO. 19265
69 
REBUTTAL TESTIMONY

