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Project No. 20176, Electric Utility Filings Pursuant to P.U.C. Subst. R. 25.223(f) Unbundling of Energy Service, was established for the filing of “energy service reports” by investor-owned electric utilities.  The Commission must act on these plans by August 31, 1999.  The purpose of this memorandum is to provide recommendations regarding the reports.

Recommendations

The regulatory landscape has changed since the utilities filed these documents, and it would not be productive to revisit compliance with the reporting requirements under this rule. 

(1) The Commission should accept the energy service reports.

The remaining recommendations have implications for future proceedings.  These policy recommendations do not reflect a detailed legal analysis of the new statute, but are offered as a basis for further thought and investigation.

Energy services have been tightly woven within the traditional distribution function.  A utility resistance to change has been evident since distribution unbundling issues were raised in January 1996 in the context of the integrated resource planning rulemaking proceeding.  A clear separation of energy services is necessary to ensure the development of today’s energy service markets and tomorrow’s retail electricity markets. 

(2) Electric utilities should not offer any competitive energy services after 9/1/00.

(3) Electric utilities should not offer any unregulated services.

(4) Electric utilities should offer all services pursuant to a tariff.  The Commission should aggressively enforce P.U.C. Subst. R. 25.241(b) that requires that all services be provided pursuant to a tariff.

(5) The Commission should encourage the transfer of competitive energy services as soon as practical, but no later than 9/1/00.  All utilities have the option of creating separate affiliates or business units that are subject to a Code of Conduct.

(6) Electric utility tariffs should be limited to those services essential to the provision of electric service.  Competitive energy services should not be bundled in tariffs.  Tariffs that bundle competitive energy services with essential electric service should be unbundled.
  The tying of regulated and unregulated services should cease; the separation of costs should be complete; and the application of the Code of Conduct should be comprehensive.

(7) Electric utility contracts with suppliers that include the provision of competitive energy services to retail customers should be terminated as soon as practical under the contract or the contract should be sold to an unregulated affiliate or business unit no later than 9/1/00.

(8) Electric utility contracts with retail customers should be unbundled by 9/1/00.  Customer-specific contracts must be consistent with tariffs and should not include services not specifically mentioned in the tariff.  (The customer-specific arrangements may be confidential, but the existence of the service must be public knowledge.)  Just as power contracts have been unbundled to separate “G” from “T” to facilitate the functioning of the wholesale market, customer contracts should be unbundled to separate “D” from “ES” to facilitate the functioning of the retail market.

(9) In determining whether a service is a competitive energy service, the Commission should err on the side of competitive markets to allow new service providers to determine how to bundle their services and products.  Any service that remains with the electric utility may eliminate a potential creative repackaging of services.  Some customer inconvenience may occur when services are no longer available from the electric utility, but all customers will see cost savings, and new service providers will be granted easier access to these markets, especially where utility cooperation is required.

Background

The purpose of the energy service reports was to gather information on the nature of energy services provided by electric utilities in Texas.  In order to advance its understanding of energy services, the staff posed a series of questions.

· What energy services do you provide? 

· Is the energy service provided pursuant to an approved tariff?  If not, state the manner in which the energy service is provided.

· Is the energy service part of: (a) distribution service, (b) customer service, or is it (c) a separate competitively available service?

· In the utility’s opinion, is the energy service a regulated activity?

· Does a Code of Conduct govern communications and other exchanges between regulated utility personnel and the unregulated providers of the energy service? 

· Do any utility personnel who provide this energy service provide information or items of value related to this energy service to any affiliate of the utility? 

The utility responses to these questions were varied and evasive.  It did not appear that electric utilities reported all the energy services provided by the utility.  Electric utilities with affiliates or separate business units were not forthcoming with respect to the services provided in cooperation with an affiliate.  Further, the terminology employed by the utilities was used inconsistently, further devaluing the reporting process.

Analysis

· Is the energy service provided pursuant to an approved tariff?  If not, state the manner in which the energy service is provided.

Evasiveness.  Several investor-owned utilities have taken the position that because the cost of providing a service is embedded in the overall cost of service (and is recovered through approved tariffs), the service is provided “pursuant to approved tariffs.”  This evades the question posed by the staff and gives the appearance that the Commission has reviewed and separately approved each energy service.

Numerous energy services are offered by electric utilities without any regulatory review, specific authorization, or formal tariff.  This may have been acceptable for an integrated utility, but it is inconsistent with a competitive retail market.  Existing energy service markets are hampered if electric utility intrude in those markets, cross subsidize competitive services, or promote electric service to the detriment of alternative, competing products and services.

· What energy services do you provide? 

Incomplete reporting.  Because this was the first application of this reporting format, some inconsistencies and omissions were expected.  One category, “risk management services” provides a simple illustration.  Only one utility reported a “risk management” activity.  In practice, every electric utility provides risk management service as part of bundled electric service.
  

Future reporting of distribution service, authorized customer service, and any authorized energy service should set forth consistent categories in detail. 

· Does a Code of Conduct govern communications and other exchanges between regulated utility personnel and the unregulated providers of the energy service?

· Do any utility personnel who provide this energy service provide information or items of value related to this energy service to any affiliate of the utility? 

Affiliate reporting.  Staff requested that electric utilities report the energy services provided by affiliates or provided in cooperation with affiliates.  The purpose of this request was to increase our understanding of these arrangements, and to allow the Commission to better determine which energy services are competitive and which are regulated.  In the case of electric cooperatives, the staff wanted to understand, for example, which electric cooperatives were in the propane business, regardless of whether a separate affiliated cooperative provided this service to the electric cooperative’s retail customers.

The investor-owned utilities did not cooperate with this request.  For example, staff has identified cooperative arrangements between Lone Star Gas and TXU Electric that should have been described more fully, but which TXU Electric did not report.  In follow-up discussions with TXU Electric, it was not clear whether electric billing is provided by TXU Services to Lone Star Gas and TXU Electric, or whether TXU Electric does its own billing.  The organization of TXU Electric’s distribution business unit has made the separation between TXU Electric and its affiliates difficult to understand. 

· Is the energy service part of: (a) distribution service, (b) customer service, or is it (c) a separate competitively available service?

· In the utility’s opinion, is the energy service a regulated activity?

Terminology.  The filings provide a great variety of responses to these questions, demonstrating that utilities have different views with regard to what constitutes “wires” service, and what is potentially a competitive energy service.  The dialogue on these matters needs to continue with a burden on the utilities to demonstrate what a wires service is, or why a service is essential to the provision of electric service.  An overly fluid use of important terms can devalue the regulatory process by allowing electric utilities to construct plausible explanations for ignoring the intent of the law.  

Categories of Energy Services

The remainder of this memorandum provides a discussion of particular energy services.

P.U.C. Subst. R. 25.223, relating to Unbundling of Energy Service, defines several categories of energy service.  The following topics track that definition and the reporting format for this project.  

· Schedule A: Explanation of tariff options and rate schedules.

An extremely limited set of activities relating to the presentation of rate schedules can be provided by electric utilities pursuant to a tariff.  (That is, the explanation of rate schedules is itself a regulated activity.)  Electric utilities should be required to explain the limits of what they do in the tariff.

The competitive market can provide any remaining services that customers desire.  This may include explanations regarding the savings under a tariff or providing analyses of usage characteristics and costs under alternative tariffs.

· Schedule B: Administration of Commission-authorized demand-side resource contracts.  

Administration (without providing the underlying services) is a function that electric utilities will provide to meet the goal for energy efficiency.  The Commission should distinguish between those contracts that have been certified by the Commission and those contracts that have not been certified.  The latter category should be removed from rates.

All customer-premises demand-side management can be provided in a competitive market.

· Schedule C: Administration of Commission-authorized low-income programs and activities.  

Same as previous bullet.

· Schedule D: Energy-consuming, customer-premise equipment.  

No energy-consuming customer-premises equipment should be part of the regulated services provided by electric utilities.  Electric utilities should terminate sales, service, giveaways, etc. related to this category.

All customer-premises equipment can be provided in a competitive market.

· Schedule E: Energy efficiency and load management services.  

No energy efficiency services or load management services should be part of the regulated services provided by electric utilities.  Existing energy efficiency services should become part of the Goal for Energy Efficiency standard offer program.  Existing load management services (such as direct load control or thermal energy storage) should be sold to a competitive entity. 

If a utility relies on the resources provided by an energy efficiency or load management activity, it should contract for the resources in a competitive market. 

All energy efficiency services and load management services can be provided in a competitive market.

· Schedule F: Technical assistance relating to any customer-premises process or device that consumes electricity, including energy audits. 

No technical assistance and energy audit services should be part of the regulated services provided by electric utilities.  Existing technical assistance activities and energy audit programs should be transferred to a competitive entity.  If existing tariffs require an electric utility to provide technical assistance, the tariff should be unbundled and the customers should acquire the service competitively.

All technical assistance and energy audit services can be provided in a competitive market.

· Schedule G: Customer-premises power quality and reliability equipment and related diagnostic services.  

Regulated electric utilities should not provide customer-premises reliability. The Commission should define the level of reliability that is appropriate within the bundled distribution service (wires function) and set out in a rule the types of customer-premises reliability services that are not regulated (competitive energy service function), and not provided by electric utilities.  A clear distinction between system reliability (wires) and customer-premises reliability (energy service) should be developed based on economic as well as technical criteria.  P.U.C. Subst. R. 25.52 should be modified to include economic criteria (even crude economic criteria) to allow the retail markets for customer-premises reliability to develop.  If reliability is based on purely technical criteria, then the pricing signals to customers will be muted.  

Dual feeder service and other enhancements to reliability should be appropriately priced to eliminate customer-funded subsidies of distribution system reliability.  Customer–premises reliability services can be provided through battery back-up (UPS – uninterruptible power supply), storage of a product (e.g., hot water storage), or on-site generating units.  These markets cannot develop in an efficient manner if everyone pays for a higher level of distribution service reliability than needed for all end uses.

Regulated electric utilities should not provide customer-premises power quality. The Commission should define the level of power quality that is appropriate within bundled distribution service and set out in a rule the types of customer-premises power quality services that are not regulated (competitive energy service function), and not provided by electric utilities.  P.U.C. Subst. R. 25.51 should be modified to restrict the provision of customer-premises services by utilities, and to place responsibility on customers.

All customer-premises reliability services and customer-premises power quality services can be provided in a competitive market.

· Schedule H: Provision of anything of value to trade groups, builders, developers, financial institutions, architects and engineers, landlords, and other persons involved in making decisions relating to investments in energy-consuming equipment or buildings on behalf of the ultimate retail electricity customer.

Electric utilities must conduct distribution system planning and extend wires to new developments.  This function should be clearly defined in the rules and should be restricted so that the electric utility does not influence the competitive market in residential, commercial, and industrial development.  

Electric utilities traditionally provide a variety of services and items of value to the listed persons.  All activities not explicitly allowed as part of distribution service should be transferred or sold to a competitive entity.  The long-standing relationships that electric utilities have with these groups have permitted the promotion of electric service to the detriment of alternative, competing products and services. 

Promotions by corporations will be permitted and will continue if they make economic sense for the unregulated entity.  (For example, ratepayer-subsidized underground wires in new residential developments can no longer be tied to all-electric home development.) New home programs conducted by electric utilities should be terminated and such activities should become part of a market transformation program administered by electric utilities.

All services that an electric utility might want to provide to the listed persons can be provided in a competitive market.

· Schedule I: Customer-premises power-generation equipment and related services.

Electric utilities should not provide equipment and services relating to power generation on customer premises.

All customer-premises power-generation equipment and related services can be provided in a competitive market.

· Schedule J: Information relating to customer usage other than as required for the rendering of a monthly electric bill, including electrical pulse service

Electric utilities must render an electric bill to persons that do not make competitive arrangements for billing service.  This function should be clearly defined and restricted by rule.  Electric utilities should not provide enhanced billing services.  These should be sold to a competitive entity.

All billing services can be provided in a competitive market.

· Schedule K: Communications services related to any energy service not essential for the retail sale of electricity

Communications services provided by the electric utility should be limited by rule to those services that are essential for the operation of the distribution system. Communications services are classified as a competitive energy service because communications can be bundled with other energy services such as load management services.

All communications services can be provided in a competitive market.

· Schedule L: Home and property security services

Security services usually include communication services; therefore, the comments regarding communications services apply to security services.

· Schedule M: Non-roadway, outdoor security lighting 

Outdoor security light is provided by tariff.  Electric utilities should close existing tariffs to new service, and eliminate the tariffs by selling the equipment and service or by eliminating the option.  If customer-premises lighting service remains an option, any competitive entity should be able to offer a comparable unmetered lighting service.

Security lighting can be provided in a competitive market. 

· Schedule N: Building or facility design and related engineering services, or analysis and design of energy-related industrial processes

Electric utilities should not provide building/facility design and industrial processes analysis.  If such services are part of a customer contract they should be unbundled and offered by an unregulated utility affiliate.

All building/facility design analysis and industrial processes analysis can be provided in a competitive market.

· Schedule O: Hedging and risk management services

Risk management services are provided by electric utilities in approved tariffs.  Utilities should be restricted to providing those services that are essential for the provision of electric service.

Risk management is so tightly bound in tariffs that it is not practical to unbundle risk management before 1/1/02.  However, in establishing a provider of last resort, the Commission should consider simplifying the tariffs such that larger customers are required to contract for risk management in a competitive market.  Electric price volatility can be managed in a competitive market, and this service does not require that the risk manager provide the underlying commodity.

Risk management services can be provided in a competitive market.

· Schedule P: Propane and other energy-based services

Propane services are not provided by investor-owned utilities.

All propane and energy-based services (non-electric) can be provided in a competitive market.  Any other energy-based service provided by electric utilities should be terminated.

· Schedule Q: Retail marketing, selling, demonstration, and merchant activities 

Retail marketing, selling, demonstration, and merchant activities should not be provided by electric utilities.  These activities require interactions with retail customers and should be classified as a competitive energy service.  The retail energy services market will include a full range of marketing, selling, demonstration, and merchant activities that are not related to distribution service.

All retail marketing, selling, demonstration, and merchant activities can be provided in a competitive market.

· Schedule R: Customer education, including school programs and community education activities

Customer education and school programs should not be provided by electric utilities.  These activities provide corporate image building, and any corporation may wish to spend its stockholders’ funds for this purpose.  (See the next item for safety-related advertising.) 

As the Commission develops a customer education program for electric industry restructuring, it may define a role for electric utilities in carrying out the Commission’s program.

All customer education and school programs can be provided in a competitive market.

· Schedule S: Advertising, including safety advertising

Advertising should not be provided by electric utilities with two exceptions.  Most advertising provides corporate image building or the marketing and promotion of electricity.  Electric utilities should be allowed to provide safety advertising approved by the Commission and advertising that is required by regulation (e.g., providing notice).

All advertising can be provided in a competitive market, but a limited amount of electric utility advertising should be permitted if it has a clearly defined scope and purpose.

· Schedule T: Economic development and community affairs

Economic development and community affairs should not be provided by electric utilities.  Any corporation may spend its stockholders’ funds for these purposes. 

All economic development and community affairs funding can be provided in a competitive market.

· Schedule U: Other activities

Special Billing.  Electric utilities described a variety of special billing arrangements that are available to customers.  As noted in the context of Schedule J above, electric utilities must render an electric bill to persons who do not make competitive arrangements for billing service.  This function should be clearly defined and restricted by rule.  Electric utilities should not provide enhanced billing services.  Enhanced billing services can be sold to a competitive entity.

All billing services can be provided in a competitive market.

Distribution service.  Several utilities reported distribution services that are provided on a competitive basis, including the construction, maintenance, or operation of substations or customer-owned distribution facilities.  These services can be sold to a competitive entity.

All customer-owned or customer-premised distribution services can be provided in a competitive market.

Cc:
Adib, Parviz
Lanford, Lane
Totten, Jess


Bellon, Paul
Mueller, Paula
Pevoto, Kit


Davis, Steve
Siegel, Howard
Taddune, Gillan


Dolese, Trish
Silverstein, Alison
Lopez, Nieves


Dreyfus, Mark
Slocum, Bret (2)
Jaussaud, Danielle


Featherston, David
Stewart, Roger
Dailey, Bob


Hamilton, Kathy
Tiede, Saralee
White, Jamon


Jones, Dan
Wilson, Margaret
Corona, Connie




Lloyd, Brian




Basaran, Harika

Q:\opd\PROJECTS\20xxx\20176\C-990805_OM_EnSrvcs.doc






� For example, tariffs that include “miscellaneous services” -- such as TXU Electric’s “Tariff 3.4.4 Rate M – Miscellaneous Service Charges, Charge No. 18 ‘Other Miscellaneous Service Charges’” -- should be eliminated.


� It is possible (but not practical) to unbundle risk management service from electric service for large customers, and to allow these customers to seek whatever protection from energy price volatility they wish to purchase in a competitive market.





