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OFFICE OF PUBLIC UTILITY COUNSEL’S MOTION TO COMPEL

TEXAS UTILITIES ELECTRIC COMPANY TO RESPOND TO

OPC’S FIRST RFI NOS. 1-3, 1-8, 1-9, 1-10, 1-17, AND 1-19


The Texas Office of Public Utility Counsel (OPC) files this its Motion to Compel Texas Utilities Electric Company (TU Electric) to Respond to OPC’s First RFI Nos. 1-3, 1-8, 1-9, 1-10, 1-17, and 1-19.  On February 22, 1999, OPC received from TU Electric Objections to OPC’s First Request for Information (“RFI”).  Accordingly, March 1, 1999, is the fifth working day from the date of receipt.  OPC and TU Electric have negotiated in good faith.  OPC files this motion to compel, pursuant to P.U.C. PROC. R. 22.144(e), to address all unresolved objections.  TU Electric also filed an objection to OPC RFI No. 1-16.  OPC believes that the two parties may have resolved the objection to that RFI.  TU Electric will be filing a response to RFI No. 1-16 based on prime account numbers, rather than FERC account numbers.  TU Electric has also agreed to extend the deadline for OPC filing its motion to compel on that RFI for one week beyond the date of TU Electric’s filing.  TU Electric’s response to the Motion to Compel, if OPC files, is due one week after that date.  

I. 

Introductory Remarks

TU Electric has objected to several questions that OPC has propounded generally regarding the Company’s affiliates and affiliate transactions.  OPC does not dispute that this proceeding involves fuel reconciliation.  OPC also does not dispute that the issues involved are limited to the reasonableness of the fuel costs incurred by TU Electric during the reconciliation period.  However, any payments TU Electric made or revenues it received from affiliates for joint operations, fuel, or purchased power must still satisfy certain statutory standards before the related costs may be passed on to ratepayers.  PURA § 36.058.  The Preliminary Order Issue No. 2 recognizes this critical fact. 

Even in a fuel proceeding the Commission is obliged to ensure that the utility’s affiliate transactions meet the reasonableness standards laid out in PURA §36.058 and Railroad Comm’n v. Rio Grande Valley Gas, 683 S.W.2d 783  (Tex. Civ. App.--Austin 1984, no writ) before it may permit recovery of fuel costs or expenses.  PURA §36.058 states:  

(a)
Except as provided by Subsection (b), the regulatory authority may not allow as capital cost or as expense a payment to an affiliate for:

(1)
the cost of a service, property, right, or other item; or

(2)
interest expense.

(b)
The regulatory authority may allow a payment described by Subsection (a) only to the extent that the regulatory authority finds the payment is reasonable and necessary for each item or class of items as determined by the commission.

(c)
A finding under Subsection (b) must include:

(1)
a specific finding of the reasonableness and necessity of each item or class of items allowed; and

(2)
a finding that the price to the electric utility is not higher than the prices charged by the supplying affiliate to its other affiliates or divisions or to a nonaffiliated person for the same item or class of items.

(d)
In making a finding regarding an affiliate transaction, including an affiliate transaction subject to Chapter 34, the regulatory authority shall:

(1)
determine the extent to which the conditions and circumstances of that transaction are reasonably comparable relative to quantity, terms, date of contract, and place of delivery; and

(2)
allow for appropriate differences based on that determination.

(e)
This section does not require a finding to be made before payments made by an electric utility to an affiliate are included in the utility's charges to consumers if there is a mechanism for making the charges subject to refund pending the making of the finding.

TU Electric generally asserts that there should be a “rational relationship” between the affiliate and TU Electric’s fuel expenses or revenues.  What TU Electric overlooks is that the statute already clearly defines relevance for purposes of affiliate review.  According to PURA, the prices paid by a utility for affiliate services must not be any higher that the prices charged by the supplying affiliate to its other affiliates; the prices charged must approximate the actual cost of services to the utility; and the services provided by the affiliate must be reasonable and necessary.  PURA § 36.058(c)(2).  This statutory requirement means that the Commission must compare and evaluate the prices paid for each affiliate-provided service received by both TU Electric and any other affiliate.  Accordingly, so long as goods or services have been directly assigned or allocated to other affiliates by TU Services, discovery is relevant as to the prices charged these other affiliates by the service company.  Without such information there is no way to determine if the Company is complying with the statutory standard of PURA § 36.058.  

II. 

Objections to Specific questions

A.  Company Organizational Changes

1-3. Please provide documentation discussing any and all organizational changes during the reconciliation period.  Documentation shall include but not be limited to contracts, workpapers, reports, written recommendations, correspondence, email, faxes, presentations and internal memoranda.


TU Electric objected to the requested discovery only on relevance grounds.  TU Electric, however, offered to provide discovery involving organizational changes during the reconciliation period only for TU Electric and four specific affiliates–TUFCO, TUMCO, TU Services, and Long Star Pipeline. 

OPC submits that discovery concerning organizational changes is proper because it may lead to evidence that TU Company has structured its subsidiaries for cost recovery purposes in a manner that benefits the non-regulated affiliates at the expense of the regulated subsidiary.  See PURA 36.058(c)(2).  Moreover, the Commission must decide the “reasonableness and necessity of each item or class of items” for which TU Electric is seeking cost recovery in this proceeding. PURA 36.058(c)(1).  Allowing discovery on the organizational changes in the Company will help make that determination possible, because it will allow OPC to determine the availability of such items or class of items within the company.  

As a rule, the permissible scope for discovery is broader than that for admissibility.  A party may obtain discovery on any matter that is not privileged and is relevant.  However, discovery is also permitted even where the information requested would not otherwise be admissible at trial, if the information sought appears reasonably likely to lead to the discovery of admissible evidence.  TRCP 192.   Such is the present case.  

B. Affiliate Transactions–Merger and Acquisition-related Accounting Entries

1-8
Please provide the accounting entries made on T.U. Company’s books which relate to all mergers and/ or purchases of other companies during the reconciliation period.  The accounting entries shall provide the FERC account number used and the dates.

1-9
Please provide the accounting entries made on each of T.U. Company’s affiliates’ books relating to all mergers and/ or purchases by T.U. Company of other companies during the reconciliation period.  The accounting entries shall provide the FERC account number used and the dates.

TU Electric raised a qualified objection on relevance grounds only.  TU Electric argued that the accounting entries made on TU Company’s books have had no impact on reconcilable expenses or revenues.  Alternatively, TU Electric urged that discovery be limited only to those accounting entries that have had any effect on TU Electric’s reconciliable fuel costs or expenses.  TU Electric did not elaborate further as to which Companies would come under this standard.  Presumably, these entries would involve the same five companies proposed in TU Electric’s objections to OPC RFI No. 1-3.  

C. Affiliate Transactions–Merger and Acquisition Agreements 

1-10 Please provide copies of all merger and/or purchase agreements between T.U. Company and other companies during the reconciliation period.

TU Electric raised a qualified objection on relevance grounds only.  TU Electric, however, offered to provide the TU Company/ENSERCH merger agreement, but contended that the remaining merger or purchase agreements are irrelevant.  Alternatively, TU Electric urged that discovery be limited only to those agreements that have had any effect on TU Electric’s reconciliable fuel costs or expenses.  Again, TU Electric did not elaborate further as to which Companies would come under this standard.  Presumably, these entries would involve the same five companies proposed in TU Electric’s objections to OPC RFI No. 1-3.  

OPC addresses these three preceding RFIs in this response.  OPC is seeking discovery of the requested information in order to conduct its review of TU Electric’s affiliate expenses under PURA § 36.058.  OPC is seeking discovery as to merger and acquisition accounting entries and agreements in order to determine whether such activity has been beneficial to the non-regulated subsidiaries at the expense of the TU Electric subsidiary.  PURA § 36.058(c).  One example of how merger activity may have been more beneficial to the non-regulated subsidiaries at the expense of the TU Electric subsidiary concerns gas contracts.  There was only one long-term commercial contract in effect during the reconciliation period (a contract with Lone Star Gas Company, which the Commission had previously found prudent in Docket No. 9300).  However, TU Electric has revealed in its application that this contract was terminated with the merger of TU Company and ENSERCH.  In consideration of the termination of that contract TUFCO agreed to pay Lone Star Gas Company a substantial equalization fee.  All of those charges have now been included in reconcilable fuel costs to be recovered from ratepayers. Without access to the merger agreement and related accounting entries it is not possible to know how TU Company dealt with this action in the merger itself.   OPC will also not be able to determine if any other similar transactions have occurred.  

Total affiliate reconcilable fuel charges to TU Electric during the reconciliation period were substantial.  They equaled $3,862,211,616.  This amount represented nearly 77% of the total reconcilable fuel expense for the period of $5,041,554,065.  It included all of TUFCO’s eligible fuel costs ($2,798,271,774) and all of TUMCO’s eligible fuel costs ($1,062,357,418) that were billed to TU Electric.  These amounts also included $17,132,037 in costs billed by TU Services to TUFCO and $59,256,996 in costs billed by TU Services to TUMCO.  TU Services furthermore billed TU Electric $1,582,424 directly.  The accounting entries will reveal how TU Company is treating any premiums or acquisition costs associated with merger activity and if such items have been included in reconcilable fuel costs to be recovered from ratepayers.  This information may also lead to information that helps OPC determine whether affiliate expenses allocated to TU Electric have changed as a result of mergers or acquisitions, particularly with respect to the service company.  This information should in addition generally reveal above-the-line versus below-the-line treatments.

D.  Affiliate Transactions–Cost Recovery: Reimbursements for Convenience Payments

1-16
For each affiliate which reimbursed T.U. Services for payment of goods and service as a matter of convenience, please provide the FERC account(s) used in the repayment and amount repaid for each good or service.  Please provide this information for repayments occurring within the reconciliation period.


Both parties believe that they may have resolved this issue.  Consequently, OPC will not be seeking a motion to compel at this time, but reserves the right to file such motion to compel, as stated earlier.  

E.  Affiliate Transactions–Cost Recovery: Operating Agreements and Leases

1-17 Please provide a copy of the affiliated agreement(s) between each and every separate Texas Utilities Company System affiliates, including the parent, and all other documents that provide the related services, costs, assignment/allocation methods, billing and payment terms.  If no agreement exists between any separate combination of affiliates, please so indicate and explain why.

1-18 Please provide a copy of all affiliate leases between Texas Utilities Company System affiliates during the reconciliation period.


TU Electric raised a qualified objection to providing the discovery requested on the grounds of relevance only.  It contended that such agreements between affiliates that have no relationship with TU Electric, TU Services, TUMCO, TUFCO, or Long Star Pipeline are not relevant to TU Electric’s reconcilable fuel costs and expenses.  Alternatively, TU Electric offered to limit its response to the agreements among TU Electric, TU Services, TUMCO, TUFCO, and Long Star Pipeline. 


OPC seeks discovery regarding operating agreements and leases in order to determine whether the regulated subsidiary is receiving as much benefit through consolidated operations as are the other affiliates.  The last contested proceeding in which the Commission had an opportunity to examine TU Electric affiliate transactions was several years ago.  Since that time the TU Company has completed a period of merger and acquisition activity involving numerous companies.  Both Texas Utilities Australia and Texas Utilities Communications were established in 1995.  Texas Utilities Integrated Solutions incorporated on April 12, 1996.  TU Company and ENSERCH merged on August 5, 1997.  The Company reorganized and formed Texas Energy Industries on August 5, 1997.  Lufkin-Conroe Communications was acquired on November 21, 1997.  TU Company acquired Eastern Group on May 19, 1998.  It is difficult to see how such intense merger and acquisition activity could take place within such a short period without some impact on the recovery of affiliate expenses within the Company.  


The chart at Davis Exhibit DMD-1 gives some sense of the complexity of the company resulting from the various mergers and acquisitions. Of the 20 companies listed on that chart, less than half would have been affiliates of the Company at the time of TU Electric’s last rate case.  The integration of these new affiliates no doubt necessitated the development of new operating agreements and leases to set forth the mutual duties and responsibilities that the various affiliates owed each other.  Furthermore, existing agreements and leases may have had to be modified in order to account for the new affiliates.  Changes such as this may very well have effected how the affiliates are charged general and corporate overhead costs, although without an opportunity to review the agreements it is impossible to tell.  


Further inkling of the scope of changes that the Company has undergone since its last rate proceeding is found in the Company’s much greater reliance on its general services company–TU Services.  In the present case, TU Services used approximately 276 project/activity codes that were distributed using one of approximately 63 billing methods.  In the last fuel case, OPC referenced only 30 different billing codes.  In the Company’s last rate case, there were only 114 TU Services project codes, the expenses of which were distributed using 44 different billing codes.  Davis Testimony at 9-10.  


Without the requisite discovery it is impossible to tell how TU Company has set up its subsidiaries and how it is now doing business with other subsidiaries within the Company or third parties, particularly with respect to how joint and common costs are being recovered.  Because of the period of time that has passed since the last contested case review of TU organization, any previous provided information is likely to be stale.  TU Electric itself provided no direct evidence on this matter in its initial application.  

III.

TU Electric’s Alternative Request

TU Electric in its objections to the RFIs included an alternative request that discovery be allowed on a limited basis only.  Specifically, TU Electric made an alternative argument that discovery be limited to four affiliates (TUFCO, TUMCO, TU Services, and Long Star Pipeline) as well as TU Electric.  See TU Electric’s Objection to OPC RFI No. 1-3.  TU Electric based this request on four affiliates simply because TU Electric incurred reconcilable fuel costs only from these four affiliates.
  TU Electric Objections at 2.  OPC would alternatively recommend that the list be augmented by the addition of several other affiliates so as to include those that received the same or similar goods or services from TU Services that TU Electric did during the reconciliation period.  This request is based on language at PURA § 36.058(c)(2), which requires that the price paid by the electric utility for affiliate transactions not be higher than the prices charged by the supplying affiliate “to its other affiliates” for the same item or class of items. For example, TU Australia also has received services through TU Services, the central services company.  ENSERCH (including Lone Star Pipeline) purchased computer services from TU Services.  Chaco, Basic, TU Integrated Solutions, TU Properties and TU Communications all rely heavily on TU Services for support, particularly staff support.  See Davis Testimony at 13, 37-38.

Moreover, TU Services provides “convenience billing” for its affiliates. It appears that this service may amount to as much as $90 million.  These expenditures, however, are not even included in billings for services to affiliates.  Davis Testimony at 18.  TU Electric witness Davis also did not provide a list of the affiliates on whose behalf TU Services did convenience billing. It is not at all clear why discovery should be so limited, given the statutory standard at PURA § 36.058.  However, if your Honor is inclined to grant, on any of the disputed RFIs, TU Electric’s alternative request that discovery be limited to only certain affiliates, then OPC respectfully requests that such limited discovery (regardless of which RFI is involved) also include all affiliates mentioned above as well as any affiliates for whom TU Services did convenience billing.  

Dated: March 1, 1999



Respectfully submitted,

Suzi Ray McClellan

Public Counsel

State Bar No. 16607620

__________________________________

Rick Guzman

Assistant Public Counsel

State Bar No. 08654670

OFFICE OF PUBLIC UTILITY COUNSEL

1701 N. Congress Avenue, 9-180

P.O. Box 12397

Austin, Texas 78711-2397

512/936-7500

512/936-7520 (Facsimile)

guzman@opc.state.tx.us
CERTIFICATE OF SERVICE


I, Rick Guzman, Assistant Public Counsel, certify that a copy of this document was served on all parties of record in this proceeding on March 1, 1999, in the following manner: by fax or by first-class mail upon all other parties.  

___________________

Rick Guzman

� Actually, Southwestern Electric Service Company (SESCO) must also be included in TU Electric’s list because TU Electric incurred eligible purchased power expenses from this affiliate as well.  TU Electric Petition at 2.








PAGE  
10

