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BEFORE THE

PUBLIC UTILITY COMMISSION

OF TEXAS

APPEAL OF ORDER NO. 34

BY THE OFFICE OF PUBLIC UTILITY COUNSEL

TO THE HONORABLE PUBLIC UTILITY COMMISSIONERS:


COMES NOW, the Office of Public Utility Counsel ("OPC"), a party in the captioned proceeding, and, pursuant to P.U.C. PROC. R. 22.123, submits its Appeal of Order No. 34 in the captioned proceeding.  In support thereof, OPC  would show:


I. IntroductionPRIVATE 


This appeal emanates from a discovery dispute between OPC and East Texas Cooperatives ("ETC").  The Administrative Law Judge ("ALJ") issued Order No. 34, overruling OPC’s discovery objections, on December 31, 1998.
  A copy of the order is attached hereto as "Exhibit 1".  Even though OPC will present no witness to testify in this case, the order erroneously and unlawfully requires OPC to produce confidential and privileged OPC expert information and documents that are exempt from discovery.  As explained in this appeal, the order immediately prejudices the substantial and material rights of OPC to be protected from an adversary party's unduly interfering in OPC’s evaluation and preparation of its position in the case and unduly benefiting from OPC’s efforts and diligence in pursuing this case, by allowing ETC’s submission of improper discovery requests,.  Moreover, Order No. 34 penalizes OPC solely because it entered into a comprehensive settlement agreement in this proceeding.


The requested information and documents at issue
 are protected from discovery by three exemptions well-recognized in law.  Under the "consulting expert" exemption, OPC has a right to seek and utilize advice of consulting, non-testifying experts in evaluating and developing its position in the case without undue interference of adversary parties and without bestowing, through the discovery process, undue benefits upon adversary parties from the efforts and diligence of OPC.  General Motors v. Gayle, 951 S.W.2d 469, 473 (Tex. 1997); Werner v. Miller, 579 S.W.2d 455, 456 (Tex. 1979).  Order No. 34 erroneously compels OPC to produce requested information and documents that would disclose the identity, mental impressions and opinions of consulting, non-testifying experts that have advised OPC in the development of its position in this case.  In addition, the order unlawfully compels production of requested documents that would contain protected work product of OPC's legal counsel, Owens v. Wallace, 821 S.W.2d 746 (Tex. App.--Tyler 1992, no writ), and constitute protected communications between the agents, representatives and employees of OPC in the course of the development of its position in this case, Eddington v. Touchy, 793 S.W.2d 335, 336 (Tex. App.--Houston [1st Dist.] 1990, Mand. Motion Overr.).  The requested information and documents are clearly protected from disclosure in the discovery process by Rule 166b, Subdivision 3, Paragraphs a, b and d of the Texas Rules of Civil Procedure.


It is important that the Commission consider this appeal and protect the rights of OPC at this time.  Without the timely intervention of the Commission on behalf of OPC, OPC's only recourse would be to immediately seek protection in state district court.  See, Public Utility Comm'n v. Houston Lighting & Power Co., 778 S.W.2d 195 (Tex. App.--Austin 1989, no writ).


II. Background


Soon after the filing of the captioned application on April 30, 1998, OPC duly intervened in this proceeding.  OPC assigned employee experts and retained consultant experts to analyze the application, supporting testimony and work papers of the Applicants, identify issues, pose discovery questions, analyze discovery responses, and otherwise assist legal counsel in developing the position of OPC.  Any, all or none of OPC's employee and consultant experts might have become a witness (or witnesses) for OPC once OPC formulated its position.


On June 2, 1998, the ALJ issued Order No. 4, establishing the procedural schedule and discovery deadlines for the proceeding.  Order No. 4 required OPC and other intervenors to file written testimony on November 11, 1998.  The ALJ also issued Order No. 13
, which required the parties to participate in settlement conferences.  Accordingly, OPC participated in formal settlement discussions with all interested parties.  When formal settlement talks ended without settlement of any issue, OPC continued a dialogue with the Applicants while it continued to develop its position in the case.  As a result of OPC's continued settlement efforts, OPC, the Applicants, and Cities reached a Stipulation and Agreement ("NUS"), which OPC and the Applicants executed on November 3, 1998.  The NUS was immediately forwarded to the other parties and then was filed with the ALJ about November 9, 1998.  On November 10, 1998, the day before intervenor testimony was due, the ALJ issued Order No. 26 which suspended the procedural schedule established in Order No. 4 and advised intervenors that they need not file testimony on November 11, 1998.  On November 25, 1998, the Applicants and Cities filed written testimony in support of the NUS.  The ALJ subsequently issued Order No. 31 which established the current procedural schedule.


OPC has not filed any testimony in this proceeding.  Other than through its execution of the NUS, OPC has not stated any position on the merger application in its pleadings or in any statement on the record.  The NUS is the only position OPC has taken on the merger application.  Moreover, no interim order, rule or discovery request has required OPC to determine and disclose whether any of its experts may be called to testify in this case.  Significantly, OPC never determined whether any of its experts would actually testify and thus never disclosed or otherwise designated any of its employee or consultant experts as a witness (or witnesses) in this case in any pleading, statement on the record, or response to a discovery question.


III. Legal Argument


The ALJ made her rulings in Order No. 34 having received OPC's Objections,
 ETC's Motion
, and OPC's Response.
  OPC's Objections, which are verified, are attached hereto as "Exhibit 2".  ETC's Motion is attached hereto as "Exhibit 3".  OPC's Response is attached hereto as "Exhibit 4".  To avoid unnecessary repetition, OPC incorporates into this appeal the statements made in OPC's Objections and OPC's Response.

A. “Consulting Expert” Privilege and Exemption From Discovery

Rule 166b, Paragraph 3b, of the Texas Rules of Civil Procedure protects from disclosure through discovery by privilege:


The identity, mental impressions and opinions of an expert who has been informally consulted or of an expert who has been retained or specially employed by another party in anticipation of litigation or preparation for trial or any documents or tangible things containing such information if the expert will not be called as an expert witness, except that the identity, mental impressions and opinions of an expert who will not be called to testify as an expert and any documents or tangible things containing such impressions and opinions are discoverable if the consulting expert's opinion or impressions have been reviewed by a testifying expert.


Another pertinent provision, Rule 166b, Paragraph 2e(3), provides that the "trial judge has discretion to compel a party to make the determination and disclosure of whether an expert may be called to testify..." [Emphasis added.]
  Thus, the rule contemplates that a party must take affirmative and formal action in a proceeding to designate an expert as a witness.  Likewise, under Rule 166b, Paragraph 6b, a party must take affirmative and formal action to supplement a discovery response if a party expects to call an expert witness but has not affirmatively disclosed the identity and testimony subject matter of the witness in response to an appropriate and direct discovery inquiry.  The supplemental disclosure must occur at least 30 days prior to trial in order to permit sufficient time for discovery by the opposing party.
  Thus, according to the explicit language of Rule 166b, a party's expert is not regarded as a witness or potential witness, subject to discovery, until the party makes a formal disclosure or designation in the proceeding. 


The Supreme Court of Texas has repeatedly upheld the consulting expert privilege, which derives from the attorney "work product" privilege.  In Werner v. Miller, 579 S.W.2d 455 (Tex. 1979), a personal injury case, the court observed:


It is well settled that Texas discovery rules provide that a party may be required in his answers to interrogatories to identify each person whom he expects to call as an expert witness at the trial and to state the subject matter on which the expert is expected to testify.  This broad right to discovery is limited under Texas discovery practice by the "work product" limitation which has been a part of our Texas Rules of Civil Procedure from their inception.  This limitation, which differentiates the Texas discovery practice from the Federal practice, protects from disclosure the mental impressions and opinions of experts used solely for consultation and who will not be witnesses in the case.  This limitation was expressly recognized by the Court in Allen v Humphreys, 559 S.W.2d 798 (Tex. 1977); Barker v. Dunham, 551 S.W.2d 41 (Tex. 1977); and Houdaille Industries, Inc. v. Cunningham, 502 S.W.2d 544 (Tex. 1973).  Furthermore, it has been held that the names of experts used only as consultants are irrelevant and immaterial.  Boyles v. Houston Lighting and Power Company, 464 S.W.2d 359 (Tex. 1971).  [Emphasis added.]

Id. at 456.  The primary question before the court in Werner was "... at what stage in the proceedings must a party 'positively aver' that an expert consultant will not be a witness?".  [Emphasis added.]  Id. at 456.  In reaching its decision that the timing of compelling a party to declare whether an expert will be a witness is within the discretion of the trial judge, the court opined as to the purpose of the "consulting expert" privilege:


This declaration obviously should be made in sufficient time to permit the opposing party to discover the reports, factual observations, and opinions of the potential expert witness.  On the other hand, the party employing the consultant must be given sufficient time to develop his case so that an intelligent decision can be made regarding the use of the expert.  This right was respected by the parties and this Court in Allen v. Humphreys, supra at 804.  To hold otherwise would prevent either party from employing a consultant to investigate an accident without the risk of furnishing a potential expert witness or at least a theory of recovery or defense to the opposing party.  One party should not be allowed to benefit unduly from the other party's diligent preparation.  This would impede, not aid, discovery.  [Emphasis added.]

Id. at 456.  As explicitly stated in Werner, a party must "positively aver" that an expert will be a witness before the expert is subject to discovery.  A party's hiring an expert with the possibility of the expert becoming a witness, coupled with the expert confidentially presenting his conclusions to the party in a report, summary, "draft testimony" or otherwise, does not constitute an affirmative disclosure of the expert as a witness under the Texas Rules of Procedure and subject the witness to discovery.



The Supreme Court of Texas elaborated on the policy and rationale of the "consulting expert" privilege in General Motors Corp. v. Gayle, 951 S.W.2d 469 (Tex. 1997), a products liability suit:


Like the work-product privilege, this consulting-expert privilege grants parties and their attorneys a sphere of protection and privacy in which to develop their case.  Parties and counsel may consult with an expert to attempt to recreate an accident and test their litigation theories.  If the expert's conclusions support the consulting party's case, that expert may be designated as a witness for trial.  If, on the other hand, the expert's conclusions do not support the party's case, the identity of the expert and his or her conclusions need not be revealed to the other side.  As we explained in Tom L. Scott, Inc. v. McIlhany, 798 S.W.2d 556, 559 (Tex. 1990):  "The policy behind the consulting expert privilege is to encourage parties to seek expert advice in evaluating their case and to prevent a party from receiving undue benefit from an adversary's efforts and diligence."  And as the United States Supreme Court explained in recognizing the work-product privilege:  "Proper preparation of a client's case demands that [the attorney] assemble information, sift what he considers to be the relevant from the irrelevant facts, prepare his legal theories and plan his strategy without undue and needless interference.  That is the historical and the necessary way in which lawyers act within the framework of our system of jurisprudence to promote justice and to protect their clients' interests."  Hickman v. Taylor, 329 U.S. 495, 511, 67 S.Ct. 385, 393, 91 L.Ed. 451 (1947).


Without the consulting-expert privilege, parties would be reluctant to test an uncertain theory, for fear that it would provide evidence for the other side.  [Emphasis added.]

Id. at 474.


From these quoted passages, it is clear that in litigation, parties commonly "hire" and utilize experts for consultation in the evaluation of alternative strategies and formulation of a trial position with the option that the party may or may not utilize the expert as a witness in the case.  In the course of their consultation, experts gather and verify information, test alternative theories and strategies, acquire mental impressions, reach tentative or firm conclusions and opinions.  These impressions and opinions may be confidentially communicated to legal counsel in reports, memoranda, outlines and summaries of testimony, and even "draft testimony".
  The discussions in the Werner and General Motors decisions clearly show, contrary to the ruling in Order No. 34, that the hiring of an expert with the possibility of utilizing the expert as a witness, combined with the expert confidentially presenting his opinions and mental impressions to the party in a written document of any description (including "draft testimony"), are not sufficient to constitute a designation of the expert as a witness or potential witness in the proceeding and is not the test utilized under the Texas Rules of Civil Procedure.  Consistent with the provisions of Rule 166b, discussed above, these cases rule that a party must affirmatively designate, declare or disclose that an expert will be a witness or potential witness in the case before the opinions and mental impressions of the expert become subject to discovery.


In a contested case before the Commission, a party effectively designates an expert as a witness when the party prefiles the written testimony of the expert pursuant to P.U.C. Proc. R. 22.225.  Before prefiling testimony, a party may also designate an expert as a witness or potential witness in response to an appropriate request for information.  Other than through application of Rule 166b of the Texas Rules of Civil Procedure, no Commission rule addresses designation of experts as witnesses.


Order No. 34 contains no factual or legal justification for the “bright line” it uses to determine when or how an expert is designated a witness or potential witness.  The order exhibits a concern for discouraging "gamesmanship" among parties with respect to discovery, but does not present any evidentiary or other factual basis to support the assertion or insinuation of the possibility of gamesmanship occurring.  Undoubtedly, the criteria in Order No. 34 for determining whether an expert has been designated as a witness or potential witness is inconsistent with Rule 166b and the decisions of the Supreme Court in Werner and General Motors.


Order No. 34 appears to rely upon two particular cases for support of its ruling, but then, in Footnote 1, distinguishes the two cases from the current situation involving OPC.  The first case cited in Order No. 34, Tom L. Scott, Inc. v. McIlhany, 798 S.W.2d 556 (Tex. 1990), is discussed in the above excerpt from the General Motors decision.  The facts in McIlhany are eminently distinguishable from OPC's situation. In McIlhany, plaintiffs and third-party defendants had affirmatively designated certain experts as potential witnesses.  Id. at 558.  The court said, "Designating these experts as testifying experts subjected their work product to discovery."  [Emphasis added.]  Id. at 558.  On the morning of the experts' scheduled depositions, plaintiffs and third-party defendants settled with their adversaries, the defendants.  The settlement agreement was conditioned upon defendants' gaining control of plaintiffs' and third-party defendants' expert witnesses.  Id. at 560 (Footnote 6).  Upon gaining control of the witnesses, defendants redesignated them as consulting-only experts.  The court held the redesignations to be ineffective because they were made offensively, not defensively, to suppress evidence and to defeat the legitimate purposes of the consulting expert privilege and the objectives of discovery.  Id. at 559-60.


In Harnischfeger Corp. v. Stone, 814 S.W.2d 263 (Tex. App.--Houston [14th Dist.] 1991, orig. proceeding) a very similar factual situation as in McIlhany was presented except that the settlement agreement between plaintiffs and one defendant did not specify that plaintiffs would acquire control over whether the expert would be designated as a testifying or consulting expert.  Nevertheless, plaintiffs then hired the expert and changed his designation from testifying to consulting-only, to the detriment of the remaining defendant.  The court found that the situation was violative of the policy behind the Texas discovery rules.  Id. at 265.  The court ruled that the redesignation of the expert, from testifying expert to consulting-only expert was ineffective.  Id. at 265.


The McIlhaney and Stone cases present situations where, as a result of a settlement agreement between opposing parties, control over a testifying expert is transferred or shifted from one party to the opposing party and the expert’s designation as a testifying expert is changed to consulting-only expert for the purpose of suppressing discovery and evidence instead of serving the legitimate purpose of shielding a party’s privileged and confidential work product from adversary parties.  The situations in McIlhaney and Stone are imminently distinguishable from OPC’s situation in this case before the Commission.  First, OPC did not change its position in this case as a result of the NUS.  OPC had not stated any position on the merger application in its pleadings or in any statement on the record prior to its execution of the NUS.  The NUS is the only position OPC has taken on the proposed merger.  Until the time OPC reached a settlement with Applicants, OPC was in the process of analyzing the merger application and formulating its position.  OPC never took a position adverse to the other signatories to the NUS prior to executing the NUS.  Likewise, OPC was never aligned with any other intervenor in this case.  Consequently, OPC never changed its position as a result of the NUS.  Second, OPC retains sole and exclusive authority and control over its experts.  OPC’s experts work only for OPC and no other signatory to the NUS.  Third, OPC did not redesignate any expert from “testifying” to “consulting-only”.  Indeed, as explained above, OPC never designated any of its experts as a witness.  Fourth, as the ALJ recognized in Order No. 34, OPC has not entered into any agreement with any party to suppress discovery or evidence, or otherwise defeat the legitimate purposes of discovery.  Fifth, OPC claims the “consulting expert” privilege only as shield to improper discovery by an adversary party who on the record is clearly opposed to the NUS.  Any assertion or insinuation to the contrary is completely without any factual support.  Indeed, Order No. 34 is devoid of any recitation of any evidentiary or other factual support for its denial of OPC’s privileges--.


Based upon foregoing discussion, it is certain that:  (1) The explicit language of Rule 166b and decisions of the Supreme Court in Werner and General Motors require that a party must affirmatively declare or designate its expert as a witness or potential witness before the expert’s opinions and mental impressions are subject to discovery;  (2) Order No. 34 used an erroneous test, unsupported by any legal authority and inconsistent with Rule 166b and Supreme Court decisions, for determining whether OPC designated any of its experts as a witness or potential witness in this case; and (3) Order No. 34 completely lacks any evidentiary or other factual support for its wrongful assertion or insinuation that OPC did anything other than legitimately claim its “consulting expert” privilege and exemption from discovery.  The Commission should overrule Order No. 34 by upholding OPC’s objections to the questions propounded by ETC based upon OPC’s “consulting expert” privilege.

B. “Attorney Work Product” Privilege and  Exemption From Discovery

In conjunction with its claim of “consulting expert” privilege, OPC also objected to the ETC requests for information and documents based upon the attorney “work product” privilege under Rule 166b, Paragraph 3a.
  This privilege is recognized throughout state and federal courts.  As quoted above from General Motors Corp. v. Gayle, 951 S.W.2d 469, 474 (Tex. 1997), the United States Supreme Court initially recognized the attorney work product privilege in Hickman v. Taylor, 329 U.S. 495, 511, 67 S.Ct. 385, 393, 91 L.Ed. 451 (1947).  “The ‘work product’ privilege…protects from discovery the mental impressions, conclusions, opinions or legal theories prepared and assembled by the attorney in actual preparation for trial.” Owens v. Wallace, 821 S.W.2d 746, 747 (Tex. App.--Tyler 1992, no writ).  The information and documents requested by ETC in its first request for information to OPC would intrinsically contain or be based upon the work product of legal counsel for OPC, including the legal theories, strategies and thought processes of counsel in the pursuit of OPC’s position.  Thus, the requested information and documents would be exempt from discovery according to the above authorities.  The Commission should overrule Order No. 34 by appropriately upholding OPC’s objections to the questions propounded by ETC based upon OPC’s attorney “work product” privilege.

C. “Party Communications” Privilege and Exemption From Discovery

In addition to the above claims of privilege, OPC objected to the ETC requests for information and documents because they constitute confidential and protected communications between the attorney, agents, representatives and employees of OPC in the course of the development of OPC’s position in this case, under Rule 166b, Paragraph 3d.
 Texas courts recognize this privilege in accordance with Rule 166b, 3d.  Eddington v. Touchy, 793 S.W.2d 335, 336 (Tex. App.--Houston [1st Dist.] 1990, Mand. Motion Overr.).   “The party communications rule exempts from discovery (1) communications made between a party and its representatives, (2) after the occurrence upon which a suit is based, and (3) in anticipation of the prosecution or defense of the claims made a part of the pending litigation.”  Id. at 336.  Rule 166b, 3d expressly includes “[c]ommunications between agents or representative or the employees of a party to the action or communications between a party and that party’s agents, representatives or employees.
  The information and documents sought would constitute protected communications between OPC’s experts and OPC’s legal counsel in the course of their development and pursuit of OPC’s position in this case. Consequently, the requested information and documents are exempt from discovery in accordance with the above legal authorities.  The Commission should overrule Order No. 34 by appropriately upholding OPC’s objections to the questions propounded by ETC based upon OPC’s “party communications” privilege.

D. The Form of the Questions, OPC’s Objections and P.U.C. PROC. R. 22.144(d)(2)


Order No. 34 erroneously finds that OPC violated P.U.C. PROC. R. 22.144(d)(2) because OPC did not file an index that lists certain information for privileged documents under Rule 166b, Paragraph 3.
  This rule directs a party who objects to a document request upon a claim of privilege or exemption under Rule 166b, Paragraph 3, to file “an index that lists for each document:  the date and title of the document; the preparer or custodian of the information; to whom the document was sent and from whom it was received; and the privileges(s) or exemption(s) that is claimed.”  [Emphasis added].
  The rule provides that the index and the explanation of claimed privilege or exemption shall be public documents and be serve upon all parties entitled to receive responses to requests for information.  

Rule 167 of the Texas Rules of Civil Procedure has a corresponding requirement
 that was addressed in response to a similar challenge in the decision of Green v. Lerner, 786 S.W.2d 486 (Tex. App.--Houston [1st Dist.] 1990, orig. proceeding).  In Green, the court reasoned:

Rule 167 allows a party to request production by setting forth “the items to be inspected either by individual item or by category….”  Tex. R. Civ. P. 167(1)(c).  The rule directs the responding party to comply with the request, “except only to the extent that he makes objections in writing to particular items, or categories of items, stating particular reasons why such discovery should not be allowed.”  Tex. R. Civ. P. 167(1)(d) (emphasis added).  The relator requested production of documents by category.  Marathon’s motion for protection properly referred to the categories of documents designated by the relator.  The motion for protection was not deficient in failing to identify “particular items” when particular items were not requested.

Id. at 489.


As in Green, OPC’s objections and claims of privilege are not in reference to specific or individual documents, but to the requested categories of documents per se, without reference to the existence or content of any particular document in any category.  None of ETC’s questions that OPC objects to requests a specific or individual document.  The questions OPC objects to ask for only categories of documents.  OPC objects to responding to these questions because they ask for categories of documents that are privileged and exempt for the reasons set forth in OPC’s Objection, OPC’s Response, and this appeal.  Any and all information and documents responsive to ETC’s questions would thus be in the categories and be objectionable for the reasons OPC has given.


Additionally, as highlighted in the above quotation of  P.U.C. PROC. R. 22.144(d)(2), the rule directs that information be provided “for each document” in reference to which OPC raises a claim of privilege or exemption.  Because OPC does not raise its objections in reference to any specific document,  but only in reference to the requested categories of documents, the rule is inapplicable.  Green, supra.

Moreover, even if, for the sake of argument only, the P.U.C. PROC. R. 22.144(d)(2) index requirement were applicable in this instance, in order to comply with the rule, OPC would be forced to reveal in the index, a public document, the very same confidential information and documents it seeks to protect from discovery.  By complying with the rule, OPC would waive its privileges and exemptions from discovery.  Consequently, P.U.C. PROC. R. 22.144(d)(2) does not apply and should not be imposed upon OPC in this situation.  Order No. 34 incorrectly rules against OPC’s objections on the basis of P.U.C. PROC. R. 22.144(d)(2).  The Commission should overturn Order No. 34 and sustain OPC’s discovery objections.

THEREFORE, the Office of Public Utility Counsel prays that:

(1) The Commissioners vote to hear this appeal in open meeting; and

(2) Upon consideration of this appeal, the Commission overrule Order No. 34 and sustain OPC’s Objections for the reasons set forth in OPC’s Objections, OPC’s Response and this appeal; and


(3) The Commission grant the Office of Public Utility Counsel such other and further relief to which it may be justly entitled. 

Respectfully submitted,

Suzi Ray McClellan

Public Counsel

State Bar No. 16607620

__________________________________







James K. Rourke, Jr.







Assistant Public Counsel







State Bar No. 17323700







OFFICE OF PUBLIC UTILITY COUNSEL







1701 N. Congress Avenue,  Suite 9-180







P.O. Box 12397







Austin, Texas 78711-2397







512/936-7500







512/936-7520 (Facsimile)


CERTIFICATE OF SERVICE

Docket No. 19265

I certify that on January 11, 1999, I served a true copy of the foregoing Appeal Of Order No. 34 By The Office of Public Utility Counsel on all parties of record via United States First-Class Mail, hand-delivery or facsimile.








____________________________________








James K. Rourke, Jr.

� Order No. 34 Regarding East Texas Cooperatives' Motion To Strike The Objections Of Office Of Public Utility Counsel And Compel The Production Of Its First Requests For Information (December 31, 1998) ("Order No. 34").





� Order No. 34 contains the discovery questions to which OPC objects.





� Tex. R. Civ. Proc. 166b, 3, a, b and c.





� Order No. 13 (July 24, 1998).





� Objections Of Office Of Public Utility Counsel To East Texas Cooperatives' First Set Of Requests For Information To Office Of Public Utility Counsel at 2 (December 10, 1998) ("OPC's Objections").





� East Texas Cooperatives' Motion To Strike The Objections Of Office Of Public Counsel And Compel The Production Of Requested Information (December 17, 1998) ("ETC's Motion").





� Office Of Public Utility Counsel's Response To East Texas Cooperatives' Motion To Strike The Objections Of Office Of Public Counsel And Compel The Production Of Requested Information (December 28, 1998) ("OPC's Response").





� Tex. R. Civ. Proc. 166b, 3b.





� Tex. R. Civ. Proc. 166b, 2e(3).





� Tex. R. Civ. Proc. 166b, 6b.





� In its requests for information, ETC did not define "draft testimony".  Consequently, OPC is unclear as to the entire scope of what ETC may be seeking.  Regardless, it is clear from the above discussion that whatever scope ETC intended, a common understanding of "draft testimony" in administrative law practice would include documents that are preparatory and subject to change, and clearly exempt from discovery for the reasons discussed in this appeal.


� Tex. R. Civ. Proc. 166b, 3, a.





� Tex. R. Civ. Proc. 166b, 3, d.





� Tex. R. Civ. Proc. 166b, 3, d.





� Order No. 34 at 4.





� P.U.C. PROC. R. 22.144(d)(2)





� Tex. R. Civ. Proc. 167, 1, d.
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