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APPEAL OF ORDER NO. 32 BY THE PUBLIC UTILITIES BOARD OF 


THE CITY OF BROWNSVILLE, TEXAS





TO THE HONORABLE PUBLIC UTILITY COMMISSIONERS:





	NOW COMES, the Public Utilities Board of the City of Brownsville, Texas (PUB) and submits this appeal of Order No. 32 in the above-referenced proceeding and would show the following:





I.


Introduction





	On December 1, 1998, the International Brotherhood of Electrical Workers (IBEW) and East Texas Electric Cooperatives, Inc. (ETEC) submitted a motion requesting that Central and South West Corporation (CSW) and American Electric Power Company, Inc. (AEP) be required to provide a notice of rate change to all ratepayers and that the docket not proceed further until the Commission acquires jurisdiction over the proposed rate change.  PUB filed a response supporting the motion.  On December 14, 1998, the ALJ issued Order No. 32 concluding that a notice of rate change was not required and denying the motion.  PUB believes that the ALJ’s decision is contrary to the requirements of the Public Utility Regulatory Act (PURA)� and Commission precedent and accordingly appeals the Order.








II.


Background





	On November 3, 1998, CSW, AEP, the Steering Committee of the Cities of McAllen, Corpus Christi, Victoria, Abilene, Big Lake, Vernon, and Paducah (Cities) and the Office of Public Utility Counsel (OPC) (collectively referred to as the Signatory Parties) announced that they had reached an agreement settling all contested issues in this proceeding.  The non-unanimous agreement (NUA) provides that the Texas operating companies of CSW “will implement net merger savings rate reduction riders which will reduce rates to customers by the annual amounts shown in Attachment A”� and “implement rate reduction riders which reflect the rate reductions on Page 3 of this Attachment (F)”.�  Although the specific new rates to be charged to customers are not disclosed in the NUA, the proposed revenue reductions contained in Attachments A and F amount to $19.0 million per year for CP&L customers, $6.0 million per year for SWEPCO customers, and $5.0 million per year for WTU customers.  These revenue reductions are to be allocated to the operating companies’ retail customer classes using two different methodologies, depending upon whether the reduction is covered by Attachment A or F.





	On November 25, 1998, AEP/CSW filed testimony in support of the NUA.  The testimony is clear that the Stipulating Parties intend that CSW’s rates be changed as a part of this proceeding.  At page 12 of the testimony, contrasting the treatment of merger savings under the original application with the treatment now proposed under the NUA, AEP/CSW states, “The Stipulation adopts the same savings levels and guarantee, but provides customers with a current cash benefit by reducing existing rates.” (emphasis added).  Similarly, at page 47, the testimony states, “The plan provides customers with current rate reductions while it protects customers from higher rates due to the merger.” (emphasis added).  The testimony also makes clear that approval of these rate reductions is sought in this proceeding by stating, at page 48, “The approval of specific rate reductions and accounting treatments provides guaranteed benefits for customers while providing flexibility to accommodate a transition to competition.” (emphasis added).  





	Cities also filed testimony in support of the NUA on November 25, 1998.  Section I of such testimony, entitled “Rate Reductions” notes that “...the agreement provides base rate reductions that could have been otherwise achieved only if base rate cases were initiated for each of the CSW operating companies.” (emphasis added).  Cities testimony also expresses the opinion that: 


Without the consent of CSW and AEP, I doubt that the Commission could or would have ordered base rate reductions that were not tied directly to a pass through of merger related savings.  General issues regarding revenue requirement and the sufficiency of current base rates are not before the Commission in this case. (Testimony, p.2).





	Early in this proceeding, the Commission issued an Order Requesting Briefing on Threshold Issues in which it asked the parties to address the following question:


Is a merger case the appropriate forum for addressing ratemaking treatments, such as the recovery of potentially stranded investment?  Should the Commission initiate other proceedings to address rate issues, including mechanisms for ensuring that retail customers receive a fair share of any merger benefits?


In its brief on threshold issues, AEP/CSW stated:


It was not Applicants’ intention to file a rate case or a case that requires detailed ratemaking evaluations by the Commission or the parties,  The Applicants are not seeking a change in current rates and will resist the attempts of other parties to re-examine those rates in this docket. 


In its Preliminary Order, the Commission stated:


“This application does not constitute a rate case.  The Commission cautions the parties against expanding the scope of this proceeding into a broader rate or transition case.”


Despite their prior statements, AEP/CSW is now seeking a change in current rates.





	The notice previously provided in this case conforms to the scope of the proceeding as identified in the Preliminary Order.  The notice identifies the proposed sharing of merger savings as being accomplished “through an increase in regulatory asset amortization and distribution depreciation expense.”  The notice also explicitly states: “CSW and AEP are not seeking to change CPL, SWEPCO or WTU rates in their application.”








III.


PURA requirements





	In Order No. 32, the ALJ denied the motion filed by IBEW and ETEC, stating that “the rate reduction riders do not change current rates such that a full-blown cost of service rate case is required.”  The ALJ also interpreted Commission precedent as holding that “application of merger savings as a credit or rebate against current rates has not previously been treated as a base rate change.”  A closer review of the facts and law fails to support the ALJ’s conclusions.





	Pursuant to PURA §32.101, an electric utility, like CSW, is required to file with each regulatory authority a tariff showing each rate that is in effect for utility service.  PURA §36.004(a) prohibits an electric utility from charging, demanding, or receiving a greater or a lesser amount for service than the amount prescribed in the utility’s tariff.  If the utility wishes to change its rates, PURA §36.102 states that “an electric utility may not change its rates unless the utility files a statement of intent with the regulatory authority that has original jurisdiction over those rates at least 35 days before the effective date of the proposed change.”  





	“Rate” is defined expansively in PURA as encompassing 


(A)	any compensation, tariff, charge, fare, toll, rental, or classification that is directly or indirectly demanded, observed, charged, or collected by a public utility for a service, product, or commodity described in the definition of utility in Section 31.002 or 51.002; and


(B)	a rule, practice or contract affecting the compensation, tariff, charge, fare, toll, rental, or classification.�





	The Commission has interpreted the term “rate” very broadly.  The term “rate” includes a state tax surcharge or credit added to customers’ bills even though such surcharge or credit is labeled a “billing adjustment” in the statute and the statute provides that implementation of the adjustment shall be accomplished through a proceeding other than a rate case.�  As the ALJ explained in Docket No. 10821:


The H.B. 11 surcharge is a “charge demanded, observed, charged, or collected” directly by SWB.  The surcharge is levied on any “service, product, or commodity” of SWB under the proposed tariff amendments.  As admitted by Mr. Springfield, if a customer receives service from SWB under one of the 14 tariffs upon which SWB proposes to implement the surcharge, the customer will be charged a tax factor based on the customer’s billing.  Therefore, the substance of the surcharge clearly makes it a “rate”.�


The same analysis applies to the “rate reduction riders” proposed in this case.  The rider is a “charge demanded, observed, charged, or collected” by the CSW companies.  The rider will be levied on a “service, product, or commodity” provided by the CSW companies.  If a customer receives service from a CSW operating company under a tariff to which the rider will apply, the customer will receive a credit based upon the customer’s billing.�





	Regardless of whether the proposed rate reduction contained in the NUA is labeled a “rate reduction rider” or a “rebate”, it is either a part of the “compensation, tariff, charge, fare, toll, rental, or classification” that is required to be paid for electric service from CSW or it affects such “compensation, tariff, charge, fare, toll, rental, or classification”.  Under PURA, the proposed rate reduction is clearly a “rate” and the reduction of CSW’s current tariffed rates by the application of this new “rate reduction rider” or “rebate” is a change in rates that must be processed in accordance with PURA requirements for a rate change.  The contention that a utility may effectively change its rates by using “rate riders”, without having to comply with the PURA requirements for rate changes, establishes a dangerous precedent.  If the Commission determines that these “riders” are not “rates” under PURA, utilities would be able to unilaterally increase their rates without prior notice and without having to obtain approval from any regulatory authority simply by adopting such “riders”.  Such a result is contrary to the comprehensive regulatory scheme established by PURA.





	There is nothing in PURA which provides that the statutory procedures for a rate change do not apply to “rate reduction riders” or to “rebates”.  Similarly there is nothing that exempts a rate change from review if it is only a slight change in rates or qualifies as a minor rate change.  Finally, there is nothing in PURA that states a rate change proposed as part of a merger application under PURA §14.101 does not have to comply with the requirements for a rate change.  Although the Legislature has provided exemptions from the PURA requirements for certain types of changes that could be viewed as “rate changes”, it has not extended such exemptions to cover the current rate reductions proposed in the NUA.�  In summary, the clear and unambiguous language of PURA does not support the ALJ’s conclusion that the rate reductions proposed in the NUA somehow do not rise to a level constituting a “rate change” that is governed by PURA §36.102.





	Once it is clear that the NUA constitutes a request for a rate change, the issue of appropriate notice is raised.  PURA §36.103 establishes the form and frequency of notice of intent to change rates that must be provided by the utility, and allows the regulatory authority to waive publication of notice in any proceeding that involves only a rate reduction for each affected ratepayer.  P.U.C. PROC. R. §22.51(b) specifies the form of notice that must be provided in cases in which the utility is requesting a rate reduction.  Among the information required is the effect of the proposed change on the applicant’s revenue, the effective date of the change, the class and numbers of customers affected, and the service for which a rate change is requested.  None of this information is contained in the notice previously provided by AEP/CSW, only the statement that “CSW and AEP are not seeking to change CPL, SWEPCO or WTU rates in their application.”  Although that statement may have been true at the time it was made, the situation has clearly changed as a result of the NUA.  The notice previously given not only fails to comply with the Commission’s rules regarding notice of a rate change, it is also misleading as to the relief that the Stipulating Parties are now seeking in this proceeding.  Thus, if the Stipulating Parties want the Commission to consider the NUA in this proceeding, additional notice is required by the Commission’s rules.





	Additional notice is appropriate because consideration of the NUA considerably changes the scope of this proceeding.  As noted above, the NUA requests a change in CSW’s current rates.  After appropriate notice is completed, PURA §36.105 requires that the regulatory authority conduct a public hearing on the propriety of the change if a request for a hearing is submitted by “an affected person”.  Consideration of the NUA thus requires a rate case in which parties may inquire into the basis of the proposed rates, including not only the proposed revenue reductions but also the proposed allocation of those reductions which does not treat all customer classes equally.  Because of these new issues, which are introduced into this proceeding as a result of the NUA, the previous description of this proceeding by AEP/CSW and by the Commission is no longer accurate.  Any person that relied upon these descriptions should be allowed an additional opportunity to intervene since that person’s vested rights in the current rates may be potentially affected by the outcome of this proceeding.





	As IBEW and ETEC assert, the relief proposed in the NUA also raises the question of whether the Commission has jurisdiction to consider the relief at this time.  Under PURA, municipalities, such as the City of Brownsville, retain original jurisdiction over electric utilities operating within their city limits.�  For purposes of PURA §§36.102, 103, and 105 the municipalities are the regulatory authority within their city limits and are initially entitled to determine the issues of notice and whether the proposed rate change should be approved.  The Commission obtains jurisdiction over the change within the municipality only upon appeal from the municipality’s decision.  There is no indication at this time that the Signatory Parties have presented the NUA to all municipalities with original jurisdiction, or that any of such municipalities have rendered final decisions which could be appealed to the Commission.  Until the local “regulatory authority” acts, the Commission lacks jurisdiction to grant, on a system-wide basis, the relief the Stipulating Parties have requested. 





	The Commission has previously ruled that an individual filing a complaint against an electric utility must first exhaust his administrative remedies at the municipal level before bringing an action to reduce a utility’s rates.�  That same reasoning should also apply to the rate reductions proposed in the NUA.  The mere fact that the utility agrees with the reduction does not eliminate the municipality’s jurisdiction over the matter or serve to limit the extent of the municipal inquiry.  





	Contrary to the ALJ’s description of the NUA, “many” cities have not intervened and joined the NUA.  Only seven cities have been included in the NUA, although it is not clear how many of those cities have actually endorsed the NUA.  While the Commission may be able to assert jurisdiction over those signatory cities, there are many more municipalities that have not joined the NUA nor intervened in this proceeding.  Allowing an additional period for intervention by other cities may allow them to participate in this proceeding, but it does not adequately respond to the question of the Commission’s authority to act on the Stipulating Parties’ proposed rate changes.  The burden is not on the cities to monitor PUC proceedings and seek to intervene in those proceedings which change rates in the city.  Rather, the statutory structure created by PURA gives the cities original jurisdiction over rates in their territory.  It is the utility’s burden to present the matter to the city in the first instance.  It is only after the city acts that the Commission may assert its appellate jurisdiction.  





	Merely allowing additional interventions does not serve to give the Commission jurisdiction within the territorial limits of a municipality with original jurisdiction.  PURA establishes the means by which the Commission may assert its appellate jurisdiction.  It is axiomatic that where the Legislature grants a power to an agency and specifies the procedure to be used, the statutory procedure excludes all others and must be followed.�  The Commission may not grant itself the jurisdiction to consider the requested rate changes in a merger case when PURA specifically requires that municipalities retain original jurisdiction to review the rates in the first instance..





IV.


Commission precedent





	In support of her ruling, the ALJ cites to Commission precedent as holding that the proposed sharing of merger savings does not require the application of PURA rate change requirements.  A review of prior dockets fails to support the ALJ’s conclusion.





	A prior Commission decision in Docket No. 10726� is cited in the P.U.C. Digest as holding, “PURA §43(a) does not apply in a sale/transfer/merger proceeding in which the rates of a merging utility’s customers will decrease.”  Docket No. 10726 is not applicable to the current situation.  In that case, one coop was acquiring another coop.  Upon completion of the merger, the acquired coop’s CCN would be transferred to the acquiring coop, the acquired coop would be dissolved and the acquiring coop’s tariff and rates would then be applicable to both service areas.  As a result of this change, the customers of the acquired coop would be paying lower rates.  Because the acquiring coop was not changing its rates, the Commission Order held that “this petition should not be processed under Section 43(a).” (emphasis added).  The Commission order does not contain the broad language used in the P.U.C. Digest and it should not be assumed from the decision.





	In the present case, the CSW operating companies are not being dissolved, their CCNs are not being transferred, and their rates and tariffs are not being eliminated in favor of AEP rates and tariffs.  Most importantly, in contrast with Docket No. 10726, the current proceeding involves a request for a change in CSW’s existing rates.  The rates of the acquired utility’s customers may be decreased if the NUA is approved, but it is due to a concurrent request to change rates, not the result of a change in the operating company authorized to serve the customers.  The decision in Docket No. 10726 should be limited to the specific facts contained in that case.  The decision should not, and legally cannot, be expanded to apply to situations where the utility is affirmatively seeking a rate change, as in the current case.  There is nothing in PURA that suggests that a utility may avoid the specific ratemaking requirements of Chapters 33 and 36 merely by seeking a rate change as part of a sale, transfer, or merger case.





	The ALJ relies mostly on the Commission’s decisions in Docket Nos. 11292� and 14980.�  However, those cases are clearly distinguishable from the present situation.  In Docket No. 11292, there was no reduction to GSU’s current rates.�  Instead, a tracking mechanism was established to calculate the actual non-fuel O&M savings over an eight year period.�  In order to provide half of those savings to ratepayers, GSU was directed to file post-merger PURA §43� rate cases at specified intervals.�  The Order specifically provided that, as to those future rate cases:


91.	The Stipulation and tracking mechanism do not prejudice any party as to the position it may take in reviewing future year actual results for ratemaking purposes.  Rather, the methodology is to be used solely for the purpose of calculating non-fuel O&M savings.  The settling parties are free to take whatever position they believe appropriate in such future proceedings.


Thus, the decision in Docket No. 11292 does not support the proposition that a utility may change its rates in a merger case without complying with the rate change requirements of PURA.  Instead, the decision recognizes that rate changes are to be made through a rate case and directs GSU to file a series of rate cases as the means of providing merger-related savings to ratepayers.  The Order does conclude that the “issues presented in this case do not constitute a rate proceeding under §§ 42 or 43 of PURA,”� but that is because all of the rate changing activity was to take place in the subsequently filed §43 rate cases, not in the merger case.





	In Docket No. 14980, the Commission also adopted a tracking mechanism in response to a non-unanimous settlement (NUS) entered into by several parties.  This tracking mechanism provided for a guaranteed credit of $3 million annually to Texas ratepayers during the first five years following the closure of the merger and a general rate case in the sixth year to change SPS’ rates to reflect at least a $3 million reduction in base rates.  The credit mechanism contained in that case is distinguishable from the rate reductions proposed in this case for many reasons.  First, the tracking mechanism in Docket No. 14980 did not result in an immediate reduction of current rates as in this case.�  The credit was to be implemented in following years and then only after notice and the opportunity for a contested case hearing concerning the appropriateness of the credit.�  Second, there is no indication in the Order that any party raised the issue of the Commission’s authority or jurisdiction to order the rate credits outside the bounds of a rate change proceeding.  As a result, the Commission did not address that issue in the Order.  Finally, the order specifically states that:


19	The entry of an order consistent with the NUS does not indicate the Commission’s endorsement or approval of any principal or methodology that may underlie that Stipulation.  Neither should entry of an order consistent with the NUS be regarded as a binding holding or precedent as to the appropriateness of any principal underlying the Stipulation of the parties. �


Thus, the adoption of a credit mechanism in Docket No. 14980 cannot be viewed as precedent supporting the credit methodology contained in the NUS and it does not support the contention that the Commission may implement rate reductions, such as those proposed in the NUA, outside a PURA rate change proceeding.





	The current case is more analogous to the situation presented in CSW’s most recent merger case, Docket No. 12700.�  In that case, CSW sought to acquire El Paso Electric Company, but the merger was conditioned upon the acquired company (El Paso Electric) obtaining specific rate increases.  Docket No. 12700 involved both a PURA §43 rate change and a request for approval of the merger.  Although the cases were tried together, it is clear that the rate change was to be considered under PURA §43, not under the provisions related to approval of a merger.  In this case, the Stipulating Parties are requesting approval of a proposed merger but with the requirement that the acquired companies’ rates be reduced by specific amounts.  The Stipulating Parties are seeking both a rate change and a request for approval of the merger.  Using Docket No. 12700 as guidance, the rate reductions should be considered under the provisions related to rate changes, not the provisions related to approval of a merger.





	Contrary to the ALJ’s ruling, prior Commission precedent supports the proposition that rate changes associated with a merger application must be processed in accordance with PURA rate change requirements.  Although the Docket No. 14980 credit mechanism may be viewed as an exception to this requirement, even in that case the proposed credits are subject to notice and possible review by the Commission before they may be implemented.  Presumably the Commission could order rate change notice and municipal review of those calculations if the issue was raised in the future.








�
V.


Conclusion





	The effect of the NUA, as presented in the language of the agreement and in the testimony of the Settling Parties, is clear -- this proceeding is now a rate change under PURA §36.102.  Before proceeding further with consideration of the NUA in this proceeding, AEP/CSW must be required to comply with the requirements for a rate change, including providing such notice as the regulatory authority requires, submitting a statement of intent to each affected municipality, and meeting its burden of proof to show that the proposed rates are just and reasonable.  Order No. 32 must be reversed and the relief requested by IBEW and ETEC must be granted.





	WHEREFORE, PREMISES CONSIDERED, PUB respectfully requests that the Commission grant this appeal and reverse the ALJ’s ruling in Order No. 32.





�
Respectfully submitted,


DAVIDSON & TROILO, P.C.


7550 IH 10 West, Suite 800


San Antonio, TX 78229
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Telecopier:	210/349-0041





By:  ________________________
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John W. Davidson


State Bar No. 05436000
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� Public Utilities Regulatory Act, Tex. Rev. Civ. Stat. Ann, art 1446c (Vernon 1993), predecessor of the current PURA Chapter 36, Subchapters A, B, and C, including §§36.102 and 103.


� Id., Finding of Fact Nos. 96 - 97.


� Id., Conclusion of Law No. 16.


� Docket No. 14980, Finding of Fact No. 157.
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