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TO THE HONORABLE COMMISSIONERS:

II. 
NOW COMES the International Brotherhood of Electrical Workers (IBEW) who file this Appeal or Order No. 32: Denying Notice to Ratepayers and in support thereof would show as follows:

III. I.
Expedited Appeal
IV. IBEW requests that the Commissioners consider this appeal at the January 7, or January 12, 1999 Open Meeting.  If this appeal is granted and notice is to be sent to ratepayers it needs to be done at the earliest opportunity – after the notice is approved – so that new intervenors will have the opportunity to do discovery and be able to file testimony by March 31, 1999.  This is the due date for intervenor testimony.  The hearing on the merits is scheduled for April 27, 1999.

V. Background

The AEP/CSW merger, if approved, would create the nation’s largest investor owned electric utility.  The new company would have $28.1 billion into total market capitalization.  The new company would be headquartered in Columbus, Ohio.  The merger involves the acquisition of three Texas’ electric utilities; namely, Central Power & Light Company (CPL), West Texas Utilities Company (WTU) and Southwestern Electric Power Company (SWEPCO).  The merger Application was filed with the Texas Public Utility Commission (PUCT) on April 30, 1998.


In connection with the entry of Order No. 4 the ALJ approved a “Notice of Proposed Business Combination of Central and Southwest Corporation and American Electric Power Company, Inc.  The Notice,
 which is attached hereto as Appendix No. 1, summarizes the AEP/CSW merger application.  It was furnished to all CPL, WTU and SWEPCO ratepayers.  In connection with the Notice all Texas’ ratepayers were told the following:


CSW and AEP are not seeking to change CPL, SWEPCO or WTU rates in their application.

The Notice was correct at the time it was written but it is no longer correct today.


In November, AEP/CSW filed a non-unanimous stipulation (NUS) which was executed by two of the twenty-six parties to Docket No. 19265.  Effectively the NUS amended the merger application.  The NUS called for various rate reductions without any effort to reduce the potential impact of $1.6 billion in ECOM for the South Texas Project.


Since the Application was amended to provide for rate changes upon the closing of the merger, IBEW and the East Texas Electric Cooperatives requested that ratepayers be provided notice of the proposed change in rates, especially since the prior notice indicated that the Application did not involve a change in rates.


Order No. 32 was issued on December 14, 1998.  It concluded that the NUS did not call for a change in rates, and therefore, no notice was required.  From this ruling IBEW has filed the instant appeal.

III.
Applicants Admit Amended Application Involves Rate Changes

On November 25, 1998 Applicants filed testimony in support of the NUS.  In that testimony the Applicants admit that the Application – now amended by the NUS – involves rate changes.

· AEP/CSW Joint Testimony

· The Stipulation provides customers with a current cash benefit by reducing existing rates.

· The reasonableness of the result is also supported by looking at the total result of the Stipulation’s rate reductions.

· The other rate reductions provided in the Stipulation are allocated to customer classes based upon the base rate revenue for each class.

· The total rate reductions in the Stipulation are allocated to classes after considering base revenues, total revenues and number of customers.

· The plan provides customers with current rate reductions while it protects customers from higher rates due to the merger.

· The approval of specific rate reductions and accounting treatments provides guaranteed benefits for customers while providing flexibility to accommodate a transition to competition.

IV. It is extremely disingenuous for the Applicants to argue that the Application, as amended by the NUS, is not now a rate proceeding.  The Preliminary Order in this proceeding was based on the Application AS ORIGINALLY FILED and not AS AMENDED.  Applicants have also relied upon the Preliminary Order in the SPS/Public Service Company of Colorado, Docket No. 14980, merger proceeding.  Once again, that Preliminary Order was based on the Application AS FILED and not AS AMENDED.  Other distinguishing features from prior merger proceedings will be pointed out below. 

V. Rate Discrimination Among Companies and Rate Classes

What makes this merger unique is that the Commission is dealing with the acquisition of three Texas’ electric utilities and not just one.  When rate reductions are offered they must have some relationship to the financial condition of three operating companies.  This, of course, cannot be done just on the basis of the Earnings Monitor Reports (EMRs).  Those filing are extremely primitive and subject to gross manipulation.  However, even looking at the EMRs for the three companies it appears that SWEPCO is the only company of the three with EXCESSIVE EARNINGS.
  Whether SWEPCO ratepayers are getting the full rate reductions that they deserve is seriously in doubt, in comparison to the other two companies – but who knows?


There are no SWEPCO municipalities who have intervened in this proceeding.  It is understandable that they might not intervene when they were told, by way of the original notice to ratepayers, that there would be no change in rates.


The rate reductions which will be implemented upon close of the merger are of two varieties.  Attachment A reductions are supposed to be related to net merger savings and the Attachment F reductions are supposed to be related to the settlement of “Pending and Potential Rate Litigation.”  The Attachment F reductions are basically on an equal percentage to all rate classes.  See Appendix No. 2, page 1 (CPL) and page 2 (WTU).
  The flow through of these reductions to customers or rate classes who are below their cost of service could easily result in discounted rates.
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The Attachment A reductions appear to severely penalize certain commercial customer classes as well as certain other classes.  A few examples are worth noting.


The relationship of base rate reductions among residential/ commercial/industrial ratepayers remain relatively constant for each of the six years.  Industrial reductions are larger than commercial.  Why that should be is anybody’s guess.  Why residential should be more than two times the size of the average reduction for commercial classes is also anybody’s guess.


On the other hand, WTU commercial customers are slightly better off than industrial customers.  Large Irrigators in CPL’s service territory get extremely small base rate reductions under Attachment A.

VI. 
At a minimum, ratepayers should be given notice of these proposed rate reductions so they may make an informed decision about intervening.  There is no way to tell if the proposed rate reductions are unfairly discriminatory or not.  Irrigators, Small Industrials, Cotton Gins, Oil Well Pumping, Motels/Hotels, Federal Military Reservations, Hospitals and many other ratepayers will receive smaller than system average reductions.  Due Process demands that they be given notice of the Amended Application.  

VII. New Speak: 1984 in 1999
VIII. 
George Orwell’s 1984 perhaps should be changed to 1999.  In his book citizens were brainwashed into believing FREEDOM is SLAVERY, WAR is PEACE and IGNORANCE is STRENGTH.  In this proceeding the Applicants tell us that a rate change is something other than a change in rates.  The ALJ referred to it as a “rebate.”  It doesn’t make any difference what the Attachment A and F rate reductions are called, they are still rate changes.  To do otherwise is to engage in New Speak where RATE REDUCTIONS is STATUS QUO.

IX. The SPS
 and GSU
 Merger Proceedings Are Not Controlling on Whether to Give Notice of Rate Changes

The Entergy/GSU merger proceeding did not provide for rate reductions but rather it set forth the dates when rate proceedings would be initiated.
  No specific base rate reductions were part of the NUS or included in the Commission’s final decision.  The SPS merger, Docket No. 14980, is also not controlling on the case at bar.  The Application filed in that proceeding did not provide for rate changes.  The Commission did require an annual $3 million credit until after the NUS and PFD had been issued.  The issue of notice to ratepayers once the $3 million annual credit was added to the merger benefits was never raised in that proceeding.  In addition, there was no deception in that proceeding.  In Docket No. 14980 ratepayers were not told that SPS “was not seeking to change rates.”  In this proceeding AEP/CSW told ratepayers that rates would not be changed, when in fact, the Amended Application seeks to change rates.  The Applicants plainly admit in their Joint Testimony they are “seeking to reduce current rates” for CPL, SWEPCO and WTU.  Furthermore, in this proceeding the rates of three different operating companies are being changed.  This adds a special need for notice to be sent in order to insure that undue discrimination is not occurring with regard to one or more of the companies.  This sort of circumstance was not present in Docket No. 14980.
X. Conclusion
A “rate” includes every compensation, charge, or toll that is directly or indirectly demanded.
  The reductions set forth on Attachments A and F clearly fall within the “rate” definition.  An applicant for a rate change must provide “NOTICE OF INTENT TO CHANGE RATES.”  A regulatory authority may waive newspaper notice of a rate change in the event of a rate reduction.  This does not mean that individual ratepayer notice may be waived.

TUC § 36.103

. . .

(b) The regulatory authority may waive the publication of notice requirement prescribed by Subsection (a) in a proceeding that involves only a rate reduction for each affected ratepayer.  The applicant shall give notice of the proposed rate change by mail to each affected utility customer. (emphasis added)

Whenever an Applicant requests rate reductions, the Commission shall order that individual notice be mailed.  This makes common sense.  Each ratepayer has a vested interest in the reduction.  This is particularly true when the size of the reduction will vary by utility and by rate class.


Providing notice in this case should not slow down the closing of the merger.  At the moment, hearings before the FERC will not begin until June 1, 1999 – if the Commission stays on the current schedule.  A final decision at FERC is not expected before December 1999.


IBEW respectfully prays that Notice of Rate Change be sent to CPL, WTU and SWEPCO ratepayers starting no later than January 31, 1999.








Respectfully submitted,
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� Order No. 31 (December 9, 1998).


� See Appendix No. 1.


� Joint Testimony at 12:20-21 (page:lines).


� id at 13:10-11.


� id at 13:12-14.


� id at 13:14-16.


� id at 13:17-18.


� id at 48:9-11.


� Staff’s Evaluation of Earnings Report for 1997, Project No. 9418 (November 12, 1998).


� AEP/CSW made the Attachment A and Attachment F reductions to the test year rates which were approved in the most recent general rate cases for WTU and CPL.


� Application of Southwestern Public Service Company Regarding Proposed Business Combination with Public Service of Colorado, Docket No. 14980, Order (February 14, 1997).


� Application of Entergy Corporation and Gulf States Utilities for Sale, Transfer or Merger, Docket No. 11292, 19 PUC BULL 1889 (December 29, 1993.


� Docket No. 11292, 19 PUC BULL at 2019-2021, 2041.


� TUC §31.002 (6).
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