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NUCOR STEEL’S OBJECTIONS TO AND MOTION TO STRIKE PORTIONS OF THE SUPPLEMENTAL DIRECT TESTIMONY OF STEPHEN J. HOULE AND STIPULATION AND JOINT APPLICATION 


Nucor Steel, a division of Nucor Corporation (“Nucor”), pursuant to section 22.77 of the Commission’s Procedural Rules, hereby respectfully objects to and moves to strike portions of the Supplemental Direct Testimony of Stephen J. Houle, as well as portions of the Stipulation and Joint Application for Approval Thereof, which Mr. Houle’s supplemental testimony is intended to buttress.  Nucor states the following grounds in support of its Motion:


I.  Introduction


On November 6, 1998, TU Electric and three other parties (collectively, the “Joint Applicants”) filed a Stipulation and Joint Application (the “Stipulation”) purporting to settle among themselves matters at issue in this proceeding.  The Joint Applicants also sponsored, or at least encouraged “consideration” of, the concurrently filed Supplemental Direct Testimony of Stephen J. Houle..


On behalf of the Joint Applicants, TU Electric characterizes the Stipulation as containing “only a small number of rather modest changes to TU Electric’s original proposal.”  Response of Joint Signatories to Nucor Steel’s Statement of Opposition to the Stipulation and Joint Application for Approval Thereof (“Response of Joint Signatories”) at 6.  While Nucor will not attempt at this time to characterize how modest the changes proposed are, in fact, the Stipulation does raise two new issues that are irrelevant at this point of the proceeding and should be not be introduced into evidence:


stranded cost treatment of and cost allocation for time-of-use customers, and


the utilization of Rate GTUC as a resource planning tool. 


II.  Those Portions of the Stipulation and Mr. Houle’s Supplemental Direct Testimony Related to Stranded Costs and Cost Allocation Should be Stricken





The Stipulation and Mr. Houle’s supplemental direct testimony insert stranded cost and cost allocation issues into this proceeding for the first time, long after those issues should have been timely raised and noticed.  Such issues are not relevant to this proceeding, particularly at this late date.  Moreover, parties like Nucor are unfairly prejudiced because they have had no opportunity to conduct discovery on these issues.


Cost allocation issues are properly addressed in the context of a general rate proceeding involving all interested parties, not a proceeding focusing on a proposed new optional rates.  There is no cost allocation study at issue in this proceeding, nor have Joint Applicants offered any assessment of the effects of proposed changes to cost allocation classification and treatment. 


Even worse is the attempt to introduce stranded cost allocation issues into this proceeding, apparently based on speculation that the Legislature may enact restructuring legislation, that such Legislation may allow some stranded cost recovery, and that such Legislation may specify allocation of stranded cost recovery on the basis of the last approved cost-of-service study.  Such speculation does not make these issues relevant in this proceeding.  In short, the stranded cost allocation issue is simply not ripe for (or relevant to) this proceeding.  


Prescribing any stranded cost allocation treatment for time-of-use customers other than allocating costs using their pre-time-of-use customer class status also contravenes the settlement each of the Joint Applicants agreed to only six months ago in Docket No. 18490, the TU Electric rate reduction proceeding.  That settlement included a Commission-approved Cost-of-Service Study for TU Electric that did not include any special treatment for customers receiving time-of-use service – even though time-of-use service had been made available on an interim basis months earlier and this proceeding was pending.  If TU Electric, or any of the interested Joint Applicants, wanted to include time-of-use customers in a class for stranded cost allocation purposes other than the one they occupied at the time they first elected to take time-of-use service, they could have addressed this question in the stipulation(s) leading to the resolution of Docket No. 18490 (or in the context of that case itself, a proceeding that began after commencement of the present case.  Having failed to do so in a general rate proceeding that involved a much broader range of rate-related parties and issues, the Joint Applicants should not be permitted to do so here. 


The Cost of Service Study agreed to in Docket No. 18490 by each of the four Joint Applicants in this proceeding precludes tampering with cost allocation.  Each of the Joint Applicants in Docket No. 18490 (the Joint Applicants in the present proceeding, as well as Nucor and Chaparral Steel) concurred there that:


. . . the Cost of Service Study attached as Exhibit SJH-4 to the direct testimony of Stephen J. Houle submitted herewith, which includes TU Electric’s interruptible customers as customer classes within the Cost of Service Study with appropriate allocations of transmission-related and production-related costs, be approved as the Cost of Service Study applicable to TU Electric.  (emphasis added)   





Stipulation and Joint Application (Docket No. 18490) at 15.  The Joint Applicants agreed, in a Supplemental Stipulation in that proceeding, that the Cost of Service Study would “not be precedential in any future general rate case or Transmission Cost of Service (‘TCOS’) case involving TU Electric.”  Supplemental Stipulation and Joint Application (Docket No. 18490) at 3.  The present proceeding falls within neither exception, meaning that the parties must respect it, and the cost allocation methodology utilized therein, in the present proceeding.  The Cost-of-Service Study thus cannot be altered here by the present Joint Applicants agreeing to shift customers to another rate class (e.g., Rate GTUC customers from their present customer classes to the Noticed Interruptible customer class) for cost allocation or stranded cost allocation purposes.  All time-of-use customers have a clearly identifiable current customer class designation that was set in TU Electric’s most recent Cost of Service Study, including each of Rate GTUC’s Transmission, Primary and Secondary customers.  If the Legislature elects to mandate stranded cost recovery on the basis of the last-approved cost of service study, then that study, already approved, is available for use.  


Nucor is entitled to the benefit of its bargain in Docket No. 18490 with the Joint Applicants, which includes respecting the Cost of Service study, and the cost allocation presumptions contained therein, in all proceedings other than a general rate case or a TCOS proceeding.  Settlements are of questionable value if parties to the settlement are permitted to ignore its provisions, mere months after the close of good faith negotiations that produced the governing stipulation and joint agreement.


For the reasons stated above, the following portion of the Stipulation related to the allocation of stranded costs to time-of-use customers should be stricken:


Page 8 (“In the event, . . .”) through page 9 (“. . . in Rate NI (Secondary).”).  


For the same reasons, the following related portion of Mr. Houle’s Supplemental Direct Testimony should be stricken, as well:  


Page 7, lines 17-28 through page 8, lines 1-7.





III.  Those Portions of the Stipulation and Joint Application and Mr. Houle’s Supplemental Direct Testimony Related to Resource Planning Should be Stricken





Nucor believed from the outset of this proceeding that TU Electric’s original application raised resource planning concerns.  Nonetheless, TU Electric objected to providing discovery responses related to resource planning and ultimately secured a ruling from Your Honor largely supporting that position:


Because of the Commission’s concern that rate General Service Time-of-Use Curtailable (GTUC) may become a substitute to an interruptible rate, Nucor argues that resource planning becomes an issue in this case.  The ALJ disagrees.  In its Order on Certified Issues, the Commission did nothing to expand the scope of this docket to include resource planning issues.  The Commission states that TU Electric’s time-of-use rate curtailable was not per se an interruptible rate.  The Commission concluded that rate GTUC is not a resource that the utility can use in the same way that it uses interruptibility; therefore, the Commission does not require a clearly defined resource need to be met by curtailability.  Because the Commission has stated its policy that a resource need does not have to be met for curtailability, this proceeding will not be expanded to include issues on resource planning.  If the Commission had wanted to expand this case to include resource planning issues, it would have made this point clear in the Order.  Nucor’s motion to compel is therefore denied as to questions 15, 30, 34, 35, 39, 40, 49, 56, 57, and 58.  These questions relate to resource planning.





Order No. 12 at 1-2 (citations omitted).  While Nucor respectfully remains in disagreement with Your Honor’s ruling on resource planning, fair is fair.  If resource planning was deemed irrelevant when Nucor asked for related materials in discovery, meeting resource needs cannot assume relevance and be raised as an issue at this point in the proceeding.  The Joint Applicants should not be permitted to gratuitously insert commentary on resource planning to attempt to justify their settlement proposal, particularly when they (through TU Electric) argued just days ago against permitting Nucor additional discovery on issues raised in the Stipulation and Joint Agreement and Mr. Houle’s Supplemental Testimony.  See Response of Joint Signatories at 8-10.  In fact, the Joint Applicants themselves suggested that a motion to strike, rather than additional discovery, would be Nucor’s “appropriate response,” if it believed that statements about resource planning were outside the scope of the proceeding.  Id. at 9-10.


Order No. 12 clearly states at pages 1-2, in excising resource planning considerations from this proceeding, that “the Commission does not require a clearly defined resource need to be met by curtailability.”  Consequently, it is irrelevant under the terms of the Order whether time-of-use rates help TU Electric meet its short-term load requirements.  Whether or not the Stipulation needs to be treated expeditiously, as was claimed at pages 8-9 of the Response of Joint Signatories, does not justify including previously excluded subject matter at this late date.  If resource needs is their claim, all potential resources, or at least all potential time-of-use resources, should have been considered in this proceeding.  As Your Honor knows, Nucor would have preferred consideration of interruptible time-of-use rates for their ability to meet resource needs, rather than confining discussion of such rates to whether TU Electric (and now, the Joint Applicants) discriminated against interruptible customers by failing to include them in the proposed time-of-use program.


The Joint Applicants’ other argument attempting to justify inclusion of resource planning statements in their settlement-related documents is that the statements only involve load forecasting, an area of inquiry to which TU Electric did not object during discovery.  Joint Applicants’ Response at 9.  Clearly, any measure designed, for example, to “help TU Electric meet its 1999 and 2000 peak load requirements,” Stipulation and Joint Application at 2, goes far beyond merely forecasting what TU Electric’s load might be and moves directly into the resource planning arena.  The Stipulation and Joint Agreement should stand or fall within the agreed parameters of this proceeding – or Nucor should have had a full opportunity to conduct discovery on resource planning.


For the reasons stated above, along with additional discussion, when appropriate, for each passage cited; Nucor moves that each of the following portions of the Stipulation and Joint Application and Mr. Houle’s Supplemental Direct Testimony should be stricken:


Stipulation and Joint Application, page 2 (“. . . and thereby provide peak load reductions to help TU Electric meet its 1999 and 2000 peak load requirements . . .”):  Nucor incorporates all of its previous argument regarding resource planning in moving to strike this portion of the Stipulation. 


Stipulation and Joint Application, page 3 (“In this connection, . . . TU Electric’s customers.”); and


Houle Supplemental Direct Testimony, page 3 (“In this connection . . . TU Electric’s customers.”):  Nucor incorporates all of its previous argument regarding resource planning in moving to strike these portions of the Stipulation and Mr. Houle’s Supplemental Direct Testimony.  In addition, Nucor notes that whatever TU Electric has said about the effects of time-of-use rates on resource planning in the Commission’s short-term capacity workshop (Project No. 19827) is not relevant here.  To begin with, TU Electric made no such claims during the portions of this proceeding where they could be tested and examined through data gathered in discovery.  Secondly, TU Electric’s statements about its resource planning in a non-adversarial workshop, with no opportunity for discovery and cross-examination of experts, should not be used to justify “expeditious approval” of rates in the present proceeding. 


Houle Supplemental Direct Testimony, Page 3, lines 18 (“These maximums are . . .”) through 23:  Nucor incorporates all of its previous argument regarding resource planning in moving to strike this portion of the Mr. Houle’s Supplemental Direct Testimony.  Mr. Houle speaks directly to resource planning matters:


These maximums are sufficiently high to enable TU Electric to meet its resource objectives for the summer peak seasons of 1999 and 2000, while, at the same time, ensuring that there is no wholesale switch to this rate that would produce more resources than are necessary and result in a less-than-optimum use of existing resources.


 


Houle Supplemental Direct at 3, lines 18-23 (emphasis added).  Nucor submits that not only does this section of Mr. Houle’s testimony irrefutably discuss resource planning, but it further demonstrates that all of the passages cited in this Objection and Motion to Strike related to similar matters directly address resource planning matters.  


Houle Supplemental Direct Testimony, page 4, lines 11 (“If the price . . .”) through 22:  Nucor incorporates all of its previous argument regarding resource planning in moving to strike this portion of Mr. Houle’s Supplemental Direct Testimony.  In addition, this portion of Mr. Houle’s testimony argues for a price low enough to ensure that a sufficient number of customers sign on “to produce the peak load reductions necessary to meet the Company’s objectives for the 1999 and 2000 peak load seasons.”  Houle Supplemental Direct at 4, lines 11-13.  This portion of Mr. Houle’s testimony demonstrates that TU Electric is not concerned with load forecasting, but with securing a sufficient amount of Rate GTUC load to meet its resource planning objectives.  Mr. Houle’s statement is also irrelevant because the issue in setting rates for a regulated utility is not whether the price can be set low enough to attract customers, but whether Rate GTUC is cost-based and, in light of the settlement in Docket No. 18490, revenue-neutral, as well.  


Houle Supplemental Direct Testimony, page 8, line 27 (“Fourth, it is . . .”) through page 9, line 2 (“. . . to such success.”):  Nucor incorporates all of its previous argument regarding resource planning in moving to strike this portion of Mr. Houle’s Supplemental Direct Testimony.


Houle Supplemental Direct Testimony, page 9, lines 8 (“We need the . . .”) through  11 (“. . . peak load seasons.”):  Nucor incorporates all of its previous argument regarding resource planning in moving to strike this portion of the Mr. Houle’s Supplemental Direct Testimony.


IV.  Conclusion


WHEREFORE, for the reasons stated above, Nucor requests that the ALJ:


a)	Strike the portions of the Stipulation and Joint Application for Approval Thereof and Mr. Houle’s Supplemental Direct Testimony identified herein; and


b)	Grant Nucor any other relief to which it may be entitled.


Respectfully submitted��BRICKFIELD, BURCHETTE & RITTS, P.C.����	�Garrett A. Stone�Stephen J. Karina


�1025 Thomas Jefferson Street, N.W.�Eighth Floor-West Tower�Washington, D.C.  20007�(202) 342-0800��Attorneys for Nucor Steel
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